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RULES  OF  PRACTICE  IN  THE  SUPREME  COURT, 

In  force  September  1,  1880. 


WRITS  OF  ERROR — SUPERSEDEAS. 

1.  No  supersedeas  will  be  granted  unless  a  transcript  of 
the  record  on  which  the  application  is  made  be  complete,  and 
so  certified  by  the  clerk  of  the  court  below,  and  the  requisite 
bond  be  entered  into  and  filed  in  the  office  of  the  clerk  of  this 
court  according  to  law,  with  an  assignment  of  errors  written 
on  or  appended  to  the  record.*  And  on  every  application  for 
a  supersedeas,  an  abstract  of  the  record,  with  a  brief  containing 
the  points  and  authorities  relied  upon,  and  pointing  specifi- 
cally to  those  portions  of  the  record  upon  which  the  alleged 
errors  arise,  with  the  record,  shall  be  presented  to  the  court 
or  judge  to  whom  the  application  is  made.  Every  such  ap- 
plication, whether  made  in  open  court  or  to  a  justice  in  vaca- 
tion, must  be  accompanied  by  an  affidavit  of  the  proposed 
securities,  or  some  other  credible  person,  justifying  the  suffi- 
ciency of  bail,  sworn  to  and  properly  certified. 

2.  Whenever  a  bond  is  executed  by  an  attorney  in  fact, 
the  clerk  shall  require  the  original  power  of  attorney  to  be 
filed  in  his  office,  unless  it  shall  appear  that  the  power  of 
attorney  contains  other  powers  than  the  mere  power  to  exe- 
cute the  bond  in  question  ;  in  which  case  the  original  power 
of  attorney  shall  be  presented  to  the  clerk,  and  a  true  copy 
thereof  filed,  certified  by  the  clerk  to  be  a  true  copy  of  the 
original. 

3.  When  a  writ  of  error  shall  be  made  a  supersedeas,  the 
clerk  shall  endorse  upon  said  writ  the  following  words  :  "This 
writ  of  error  is  made  a  supersedeas,  and  is  to  be  obeyed  ac- 
cordingly," and  he  shall  thereupon  file  the  writ  of  error,  with 

*Where  a  supersedeas  has  been  awarded  inadvertently,  without  an  assign- 
ment of  errors  on  the  record,  the  court,  upon  its  attention  being  called  to  the 
omission,  will  require  them  to  be  assigned  at  once,  and  in  default  thereof  will 
dismiss  the  cause.     Gibbs  v.  Blackwell,  40  111.  51. 
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the  transcript  of  the  record,  in  his  office.  Said  transcript 
shall  be  taken  and  considered  as  a  due  return  to  said  writ,  and 
thereupon  it  shall  be  the  duty  of  the  clerk  to  issue  a  certifi- 
cate, in  substance  as  follows,  to-wit : 

State  of  Illinois,         ) 
Office  of  Clerk  Supreme  Court  J 

I  do  hereby  certify,  that  a  writ  of  error  has  issued  from  this 

court  for  the  reversal  of  a  judgment  obtained  by v. , 

in  the court  of ,  at  the term,  A.  D.  18 — ,  in  a 

certain  action  of ,  which  writ  of  error  is  made  a  superse- 
deas, and  is  to  operate  as  a  suspension  of  the  execution  of  the 
judgment,*  and,  as  such,  is  to  be  obeyed  by  all  concerned. 
Given  under  my  hand  and  the  seal  of  the  Supreme  Court,  at 

,  this day  of ,  A.  D.  18 — . 

,  Cleric. 

4.  Writs  of  error  shall  be  directed  to  the  clerk  or  keeper 
of  the  record  of  the  court  in  which  the  judgment  or  decree 
complained  of  is  entered,  commanding  him  to  certify  a  correct 
transcript  of  the  record  to  this  court;  but  where  the  plaintiff 
in  error  shall  file  in  the  office  of  the  clerk  of  this  court  a  tran- 
script of  the  record  duly  certified  to  be  full  and  complete, 
before  a  writ  of  error  issues,  it  shall  not  be  necessary  to  send 
such  writ  to  the  clerk  of  the  inferior  court,  but  such  transcript 
shall  be  taken  and  considered  as  a  due  return  to  said  writ. 

5.  The  process  on  writs  of  error  shall  be  a  scire  facias  to 
hear  errors,  issued  on  the  application  of  the  plaintiff  in  error 
to  the  clerk,  directed  to  the  sheriff,  or  other  officer  of  the 
proper  county,  commanding  him  to  summon  the  defendant  in 
error  to  appear  in  court,  and  show  cause,  if  any  he  have,  why 
the  judgment  or  decree  mentioned  in  the  writ  of  error,  shall 
not  be  reversed.  If  the  scire  facias  be  not  returned  executed, 
an  alias  and  pluries  may  issue  without  an  order  of  court.f 

6.  The  first  day  of  each  term  shall  be  return  day,  for  the 
return  of  process.  And  no  party  shall  be  compelled  to  answer 
or  prepare  for  hearing,  unless  the  scire  facias  shall  have  been 
served  ten  days  before  the  return  day  thereof;  nor  shall  a 
defendant  be  at  liberty  to  enter  his  appearance  and  compel  the 
plaintiff  to  proceed  with  the  cause,  unless  the  defendant  shall 
have  given  the  plaintiff  ten  days'  notice,  before  the  term,  of 

*Effect  of  supersedeas — as  to  issuing  fee  bills  to  collect  costs.  Carr  v.  Miner, 
40  111.  33.     Whether  record  must  be  filed  and  cause  docketed.     Anon.  id.  115. 

tService  of  scire  facias — evasion  thereof — its  effect.  Cameron  v.  Savage,  40 
111.  124.  Return  of  two  nihils  equivalent  to  actual  service.  Id.  124;  Marshall 
v.  Moses,  id.  126.     Notice  by  publication.     Cameron  v.  Savage,  id.  124. 
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his  intention  to  enter  his  appearance  and  have  the  cause  pro- 
ceed to  a  hearing. 

7.  In  all  cases  in  which  a  writ  of  error  is  made  a  super- 
sedeas, the  plaintiff  in  error  shall,  on  filing  the  record  with 
the  clerk,  at  the  same  time  order  and  direct  a  scire  facias  to 
issue  to  hear  errors,  and  shall  use  reasonable  diligence  to  have 
the  same  served  ten  days  before  the  first  day  of  the  term  to 
which  the  writ  of  error  is  made  returnable  ;  on  failing  to  do 
so,  the  defendant  in  error  shall  have  the  right  to  a  hearing  at 
the  said  term,  after  joining  in  error,  without  giving  ten  days 
notice  as  required  by  rule  six  :*  Provided,  if  there  be  not  ten 
days  between  the  allowance  of  the  supersedeas  and  the  sitting 
of  the  court,  the  cause  shall  stand  continued  until  the  next 
term,  unless  by  consent  of  parties  it  shall  be  otherwise  ordered. 

NOTICE  TO  PURCHASERS  AND  TERRE-TENANTS. 

8.  In  all  cases  wherein  guardians,  executors  or  adminis- 
trators, or  others  acting  in  a  fiduciary  character,  having 
obtained  an  order  or  decree  for  the  sale  of  lands  in  causes 
ex  parte,  and  a  sale  has  been  had  under  such  decree  or  order, 
and  the  same  shall  be  brought  to  this  court  for  revision,  the 
purchaser  or  terre-tenants  of  such  lands,  if  known,  shall  be 
suggested  to  the  court  by  affidavit  of  the  plaintiff  in  error,  and 
notice  given  them  of  the  pendency  of  the  writ  of  error  ten 
days  before  the  first  day  of  the  term  of  the  court  to  which  the 
writ  of  error  is  returnable,  so  that  said  terre-tenants  may 
appear  and  defend. 

RECORDS  OF   TRIAL  COURTSf — HOW  PREPARED. 

9.  Hereafter,  the  clerks  of  the  nisi  prius  or  trial  courts  in 
this  State,  in  cases  of  appeal  and  of  error  or  certiorari,  in 
making  up  "an  authenticated  copy  of  the  record  of  the  judg- 
ment appealed  from,"  or  in  sending  up  a  transcript  of  the 
record  to  this  court  as  a  return  to  a  writ  of  error  or  certiorari, 
shall  certify  to  this  court — first,  a  copy  of  the  process;  second, 

*Effect  of  neglect  to  use  proper  diligence  to  obtain  service  of  scire  facias. 
See  Gibbs  v.  Blackwell,  40  111.  51. 

|Of  imperfect  and  incomplete  transcripts.  Of  the  time  and  manner  of 
reforming  them.  See  Illinois  Central  Railroad  Co.  v.  Garish,  40  111.  70;  Rivard 
et  al.  v.  Walker  et  al.  id.  120;  Rowley  v.  Hughes,  id.  71;  Gardner  v.  Deidrich,  id. 
72;  Reed  v.  Curry,  id.  73;  Schirmer  v.  The  People,  id.  66.  Within  what,  time 
a  diminution  of  the  record  may  be  suggested.  See  Gibbs  v.  Blackwell,  40  111. 
51 ;  Steele  v.  The  People,  id.  59 ;  Boynton  v.  Champlin,  id.  63. 

Imperfect  record  in  the  court  below.  Time  and  mode  of  amendment,  and 
how  to  procure  a  transcript  of  an  amended  record.  Wilder  et  al.  v.  House,  40 
111.  92 ;  Gecum  v.  Dean,  id.  92 ;  Ballance  v.  Leonard,  id.  72 ;  Bergen  et  al.  v.  Riggs, 
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the  pleadings  of  the  parties,  respectively;  third,  the  verdict,  in 
jury  trials;  fourth,  the  judgment  of  the  court  below,  whether 
tried  by  the  court  or  jury;  fifth,  all  orders  in  the  same  cause 
made  by  the  court;  sixth,  the  bill  of  exceptions;  and  seventh, 
the  appeal  bond,  in  cases  of  appeal.  And  in  no  case  shall  the 
said  clerk  insert  in  such  transcript  any  affidavit,  account,  or 
other  document  or  writing,  or  other  matter,  which,  according 
to  the  decisions  of  this  court,  have  been  held  to  constitute  no 
part  of  the  record  of  a  cause.  This  rule  shall  not  extend  to 
appeals  or  writs  of  error  in  chancery  or  criminal  causes. 

10.  The  clerk  of  the  court  below  shall  arrange  the  several 
parts  of  the  record  aforesaid  according  to  their  chronological 
order.  The  clerk  of  this  court  shall  not  tax  as  costs  in  this 
court  any  matter  inserted  in  such  transcript  contrary  to  the  rule. 

11.  The  party  or  his  attorney  may,  by  prcecipe,  indicate  to 
the  clerk,  and  direct  what  of  the  files  of  the  cause  shall  be 
copied  into  the  record;  and,  in  such  case,  if  the  record  shall 
be  insufficient,  it  shall  be  supplied  at  his  costs,  and,  if  un- 
necessarily voluminous,  he  shall  pay  the  costs  accrued  on 
account  of  the  copying  of  such  unnecessary  matters. 


TIME  FOR  FILING  RECORDS — HEARING  DOCKET. 

12.  No  case  brought  to  this  court  by  appeal  shall  be 
placed  on  the  court  docket  for  hearing,  unless  the  record  is 
filed  within  the  time  now  prescribed  by  law,*  or  within  the 

id.  61;  Underwood  v.  Hossack,  id.  98.  Amendment  in  the  court  below — of  the 
time  for  making  the  application.  Wallahan  et  al.  v.  The  People,  40  111.  103. 
If  improperly  made,  will  be  stricken  out.  Id.  Amendment  of  bill  of  excep- 
tions at  subsequent  term.  Id.  Presumption  in  support  of  amendment  below. 
Id.  Continuance  for  purpose  of  amendment.  Shipley  el  al.  v.  Spencer,  id.  105. 
Costs  on  continuance  to  amend  the  record.  Id.  Certiorari,  when  not  necessary 
to  bring  up  amended  record.  Rowley  v.  Hughes,  id.  71;  Flagler  v.  Crow,  id.  70. 
But  will  be  awarded  if  necessary.     Bergen  et  al.  v.  Riggs,  id.  61. 

*  The  amendatory  act  of  May  24,  1879,  Sess.  Acts,  221,  provides:  "Authen- 
ticated copies  of  records  of  judgments,  oi-ders  and  decrees  appealed  from,  shall 
be  filed  in  the  office  of  the  clerk  of  the  Supreme  Court  *  *  *  on  or  before 
the  second  day  of  the  succeeding  term  of  said  court:  Provided,  twenty  days 
shall  have  intervened  between  the  last  day  of  the  term  at  which  the  judgment, 
order  or  decree  appealed  from  shall  have  been  entered  and  the  sitting  of  the 
court  to  which  the  appeal  shall  be  taken;  but  if  ten  days  and  not  twenty  shall 
have  intervened  as  aforesaid,  then  the  record  shall  be  filed  as  aforesaid  on  or 
before  the  tenth  day  of  said  succeeding  term,  otherwise  the  said  appeal  shall 
be  dismissed  unless  further  time  to  file  the  same  shall  have  been  granted  by 
the  court  to  which  said  appeal  shall  have  been  taken,  upon  good  cause  shown." 

An  application  for  further  time  within  which  to  file  a  transcript  of  the 
record,  in  a  case  brought  to  this  court  by  appeal,  must  be  made  within  the 
time  prescribed  by  law  for  filing  such  transcript.  Adams  et  al.  v.  Robertson, 
40  111.  40. 

And  the  extension  of  time  must  be  obtained  within  that  time.  Ragar  v. 
Ttlford,  Breese  (Beecher's  ed.)  407;  Frink  v.  Phelps.  4  Scam.  581. 
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further  time  allowed  by  the  court  for  filing  the  record,  except 
in  extraordinary  cases/  the  court,  upon  special  application, 
may  order  a  cause  to  be  placed  on  the  hearing  docket. 

13.  No  case  which  may  be  brought  to  this  court  on  writ 
of  error,  shall  be  placed  on  the  court  docket  for  hearing, 
unless  the  record  shall  be  filed  on  or  before  the  second  day 
of  the  term,*  or  other  day  fixed  by  law,  or  within  such  further 
time  as  may  be  allowed  by  the  court  for  filing  the  same,  except 
in  extraordinary  cases,  the  court,  upon  special  application, 
may,  order  a  cause  to  be  placed  upon  the  hearing  docket. 

REMOVING  RECORDS. 

14.  No  person  shall  remove  from  the  office  of  the  clerk 
any  record  of  this  court,  except  upon  special  leave  granted  for 
that  purpose.f  No  record  shall  be  taken  from  the  files  of  the 
court,  except  on  application  therefor  to  the  clerk  or  his  deputy  ; 
and  it  is  made  the  duty  of  the  clerk  to  report  promptly  to  the 
court  every  violation  of  this  rule.  The  clerk  shall  be  held 
responsible  for  the  safe  keeping  and  production  of  the  records. 
Application  for  leave  to  remove  records  may  be  considered  at 
any  time  in  the  discretion  of  the  court. 

ASSIGNMENT  OF  ERRORS.  J 

15.  The  appellant  or  plaintiff  in  error  shall,  in  all  cases, 
assign  errors  at  the  time  of  filing  his  record  in  this  court,  and, 
on  failing  to  do  so,  the  case  may  be  dismissed;  but  other 
errors  may  be  assigned  after  the  filing  of  the  record,  by  leave 
of  the  court.     The  appellee  or  defendant  in  error  shall  have 

*The  omission  to  file  the  transcript  of  the  record  in  a  cause  in  which  a  writ 
of  error  has  been  sued  out,  within  the  first  two  days  of  the  term,  is  not  ground 
for  dismissing  the  suit,  but  a  rule  may  be  taken  upon  the  clerk  of  the  court 
below  to  make  return  to  the  writ  of  error.     Strong  v.  Allen,  40  111.  43. 

t  Withdrawing  records  from  the  files — for  purpose  of  amendment.  Rowley 
v.  Hughes,  40  111.  71 ;  Rivard  v.  Walker,  id.  120.  To  prepare  the  case  for  trial. 
Bond  et  uz.  v.  Lockwood,  id.  119.  On  dismissal  of  appeal,  use  of  the  record  for 
purposes  of  a  writ  of  error.  Brooks  v.  Town  of  Jacksonville,  1  Scam.  568 ; 
Carson  v.  Merle,  3  id.  168 ;  Lee  v.  Hicks,  id.  169  ;  Frink  v.  Phelps,  4  id.  581. 

Note. — Joinder  in  error.  Section  79  of  the  act  of  1872,  entitled  "An  act  in 
regard  to  practice  in  courts  of  record,"  which  was  in  force  on  the  first  day 
of  July,  1872,  provides  that  "No  judgment,  decree  or  order  shall  be  reversed 
by  the  Supreme  Court  upon  appeal  or  writ  of  error,  for  want  of  a  joinder  in 
error;  but  upon  error  being  assigned,  if  the  opposite  party  does  not  plead  in 
proper  time,  the  cause  shall  be  treated  as  if  error  had  been  joined."  Re- 
enacted,  substantially,  in  act  of  June  2,  1877,  Sess.  Laws,  151. 

|  See  Rule  1,  as  to  requirement  for  assignment  of  errors  on  an  application 
for  a  supersedeas. 
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the  right  to  assign  cross-errors,*  as  allowed  by  the  statute, 
Avithin  two  days  after  the  record  is  filed  in  this  court,  and  not 
afterwards  without  special  leave  of  the  court.  The  assignment 
of  errors  and  cross-errors  must  be  written  upon  or  attached  to 
the  record. f 

TIME  TO  PLEAD. 

16.  In  all  cases  in  this  court  where  the  defendant  in  error 
or  appellee  desires  to  plead  and  not  join  in  error,  he  shall  file 
his  plea  in  the  office  of  the  clerk  at  least  five  days  before*  the 
cause  stands  for  trial,  and  the  issue  thereon  must  be  made  up 
before  the  day  the  cause  stands  for  trial. 

ORIGINAL  ACTIONS. 

17.  In  proceedings  in  original  actions  relating  to  the  rev- 
enue, the  process,  or  notice  of  a  motion,  shall  be  served  on 
the  defendant  at  least  twenty  days  before  the  first  day  of  the 
term.  If  there  shall  not  be  twenty  days  between  the  day  of 
service  and  the  first  day  of  the  term,  the  cause  may  be  con- 
tinued on  the  application  of  the  defendant. 

18.  In  such  original  actions,  if  a  declaration  setting  forth 
the  cause  of  action  shall  not  be  filed  at  least  twenty  days 
before  the  first  day  of  the  term,  the  cause  may  be  continued 
on  the  application  of  the  defendant.   • 

MANDAMUS.^ 

19.  Before  an  application  for  a  writ  of  mandamus  will  be 
heard  by  this  court,  the  applicant  must  show  that  all  the 
parties  interested  in  the  subject  matter  to  be  readied  or 
affected  by  the  issuance  of  the  writ,  have  been  notified  in 
writing  of  the  time  and  place  of  the  intended  application,  at 

*Cross-errors  are  not  necessary  on  an  appeal  from  a  decree  in  chancery,  in 
order  to  bring  the  whole  case  before  the  court.      Carter  v.  Moses,  40  111.  55. 

fWhere  the  errors  had  been  assigned  upon  the  abstract  and  brief,  the  court 
refused  to  dismiss  the  suit  for  non-compliance  with  the  rule  requiring  the 
assignment  to  be  on  the  record,  on  condition  it  was  complied  with  at  once. 
Gibbs  el  al.  v.  Blackwell  et  al.  40  III.  51. 

Where  an  amended  transcript  of  the  record  is  filed,  it  is  regarded  as  a  part 
of  the  original  transcript,  and  an  assignment  of  errors  on  sucli  original  record 
is  sufficient.     Anon.  id.  53. 

%  A  writ  of  mandamus  will  not  be  awarded  in  the  Supreme  Court  upon  mere 
motion,  but  only  upon  petition  filed  showing  the  grounds  of  the  application. 
The,  People  ex  rel.  v.  Loomis,  94  111.  587. 
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least  ten  days  previous  thereto,  unless  the  court,  for  special 
reasons,  shall  otherwise  direct. 

AGREED   CASES. 

20.  No  judgment  will  be  pronounced  in  any  agreed  case 
placed  upon  the  docket  of  this  court,  unless  an  affidavit  shall 
be  filed,  setting  forth  that  the  matters  presented  by  the  record 
were  litigated  in  good  faith  about  a  matter  in  actual  contro- 
versy between  the  parties,  and  that  the  opinion  of  this  court 
is  not  sought  with  any  other  design  than  to  adjudicate  and 
settle  the  law  relative  to  the  matter  in  actual  controversy  be- 
tween the  parties  to  the  record. 

MOTIONS. 

21.  Motions  may  be  made  immediately  after  the  decisions 
of  the  court  are  announced,  but  at  no  other  time,  unless  in 
case  of  necessity  or  in  relation  to  a  cause  when  called  in 
course. 

22.  Motions  are  to  be  made  by  the  attorneys  in  the  fol- 
lowing order  :  First,  by  the  Attorney  General ;  next,  by  the 
oldest  practitioner  at  the  bar,  and  so  on  to  the  youngest. 

23.  All  special  motions  shall  be  in  writing  and  filed  with 
the  clerk,  together  with  the  reasons  in  support  thereof,  at 
least  one  day  before  they  shall  be  submitted  to  the  court,* 
and  at  least  one  day  before  the  cause  stands  for  trial.  Objec- 
tions to  motions  must  also  be  in  writing;  oral  arguments  will 
not  be  heard. 

24.  When  a  motion  is  intended  to  be  based  on  matters 
which  do  not  appear  by  the  record,  the  facts  must  be  dis- 
closed and  supported  by  affidavit.f 

SECURITY  FOR  COSTS. 

25.  Upon  filing  an  affidavit  that  any  plaintiff  in  error  is 
not  a  resident  of  this  State,  and  that  no  bond  for  costs  has 

*  Special  motions  are  not  considered  by  the  court  until  the  day  following 
that  upon  which  they  are  entered.  United  States  Express  Co.  v.  Bedbury,  40 
111.122. 

t  A  suggestion  of  diminution  of  record,  as  the  basis  for  an  application  for 
a  writ  of  certiorari,  should  be  supported  by  affidavit  showing  the  fact  of  dimi- 
nution, where  the  fact  does  not  appear  from  the  face  of  the  record  itself. 
Von  Olahn  v.  Von  Olahn,  40  111.  73. 

A  motion  for  an  extension  of  time  for  filing  a  transcript  of  the  record  in 
this  court,  must  be  in  writing  and  supported  by  affidavit.  Webster  et  al.  v. 
Pierce  et  al.  40  111.  39. 
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been  filed,  a  rule  shall  be  entered  against  him,  of  which  he 
shall  take  notice,  to  show  cause  why  the  writ  shall  not  be  dis- 
missed.* 


ABSTRACTS. 

26.  In  all  cases,  the  party  bringing  a  cause  into  this  court 
shall  furnish  a  complete  abstractor  abridgement  of  the  record 
therein,  referring  to  the  appropriate  pages  of  the  record  by 
numerals  on  the  margin,  and  shall  cause  such  abstract  to  be 
printed  in  a  neat  and  workmanlike  manner,  with  small  pica 
type  and  leaded  lines,  on  one  side  only,  upon  white  foolscap 
paper,  leaving  a  margin  at  least  two  inches  in  width  on  the 
left  hand  side  of  each  sheet.  Ten  copies  of  such  printed 
abstract  shall  be  filed  in  each  case,  one  for  each  of  the  judges, 
one  for  the  defendant  in  error  or  appellee,  one  for  the  reporter 
and  one  to  be  filed  with  the  record. 

27.  In  all  cases  where  the  evidence  shall  be  taken  and 
written  out  by  a  short-hand  reporter,  and  shall  be  embodied 
in  the  bill  of  exceptions  or  certificate  of  evidence,  the  same 
shall  not  be  printed  in  the  abstract  as  returned  by  such 
reporter,  but  the  same  shall  be  by  plaintiff,  in  error  or  ap- 
pellant condensed  so  as  to  present  the  substance  of  such 
evidence  clearly  and  concisely  in  the  abstract. 

28.  The  defendant's  counsel  shall  be  permitted,  if  he  is 
not  satisfied  with  the  abstract  or  abridgement  furnished  by 
the  plaintiff's  counsel,  to  furnish  each  of  the  Justices  of  this 
court  with  such  further  abstracts  as  he  shall  deem  necessary 
to  a  full  understanding  of  the  merits  of  the  cause.f 


*  Waiver  by  delay.  Where  a  defendant  in  error  has  filed  a  plea  of  release 
of  errors,  and  an  issue  is  made  up  thereon,  and  a  verdict  upon  the  issue  is 
certified  back  to  this  court,  and  action  taken  thereon,  it  is  too  late  to  object 
that  the  plaintiff  in  error  was  a  non-resident  and  had  failed  to  file  a  bond 
for  costs  prior  to  the  suing  out  of  the  writ  of  error.  Buckman  v.  Allwood,  40 
111.  128. 

Insolvency  of  plaintiff  in  error.  Where  it  appears  the  plaintiff  in  error 
has  no  property  out  of  which  the  costs  of  suit  can  be  collected,  he  will  be 
ruled  to  give  security  therefor.  Parr  v.  Van  Home,  40  111.  122.  And  where 
a  writ  of  error  was  sued  out  by  an  administrator,  and  it  appeared  that  the 
estate  of  the  intestate  was  utterly  insolvent,  a  rule  was  entered  requiring  the 
plaintiff  to  show  cause  why  he  should  not  give  security  for  costs.  Phelps, 
Admr.  v.  Funkhouser,  40  111.  27. 

t  Of  the  costs,  where  the  defendant  files  an  additional  abstract,  see  Phelps, 
Admr.  v.  Funkhouser,  40  111.  27, 
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BRIEFS. 

29.  Printed  briefs  will  be  required  in  all  cases,*  whether 
argued  orally,  in  full  or  in  part  only,  or  when  submitted  on 
briefs  without  oral  argument.  The  briefs  required  should 
contain  a  short  clear  statement  of  the  points,  and  the  author- 
ities in  support  thereof;  and  in  citing  cases  from  published 
reports,  counsel  will  be  required  not  only  to  give  the  book  and 
page,  but  also  the  names  of  the  parties  as  they  appear  in  the 
title  of  the  reported  case;  and  the  names  of  counsel  filing 
brief  or  abstract  must  appear  to  the  same.  But  the  filing  of 
a  printed  brief  shall  not  preclude  the  party  from  filing  full 
printed  or  written  arguments  in  support  of  his  brief  of  points 
and  authorities,  provided  he  does  so  within  the  time  his 
printed  brief  is  required  to  be  filed. 

30.  Ten  copies  of  the  briefs  of  each  party  must  be  filed  in 
each  case,  one  for  each  of  the  judges,  one  for  the  opposite 
party,  one  for  the  reporter,  and  one  to  be  filed  with  the  record. 

DOCKETING  AND  HEARING. 

31.  Causes  in  which  the  people  are  a  party,  and  in  which 
they  have  a  direct  interest  in  the  decision,  shall  be  placed  at 
the  head  of  the  docket;  all  other  cases  shall  be  docketed  and 
called  for  argument  in  the  order  in  which  the  records  shall 
have  been  filed  with  the  clerk  :  Provided,  however,  that  causes 
which,  in  the  judgment  of  the  court,  involve  important  public 
interests  may  be  advanced  on  the  docket. 

32.  In  preparing  the  dockets  of  the  business  of  the  terms, 
the  clerks  shall  place  upon  the  same  all  cases  pending  in  their 
respective  divisions,  and  in  which  final  judgment  has  not  been 
entered  ;  and  in  all  such  cases,  where  the  case  shall  have  been 
submitted  to  the  court  for  consideration,  the  clerk  shall  note 
upon  the  docket  the  term  at  which  such  case  was  submitted. 

33.  All  petitions  for  rehearing  shall  be  docketed  separate 
and  apart  from  the  trial  docket. 

CALL  OF  DOCKET — EXPIRATION  OF  RULES. 

34.  The  trial  docket  shall  be  called  numerically,  and  the 
causes   shall   be  argued,  continued,  or  otherwise  disposed  of, 

*  Printed  briefs  must  be  filed,  even  though  there  be  a  planted  argument, 
unless  the  points  are  clearly  and  separately  set  down  in  the  argument,  with 
the  authorities  in  support  thereof  immediately  following.  Gillespie  v.  Rout, 
40  111.  58.  But  the  filing  of  a  written  argument  will  not  dispense  with  the 
necessity  of  a  printed  brief.     Goehenour  v.  Moivry,  40  111.  57. 
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as  they  are  called,  unless,  for  good  cause  shown,  they  be 
placed  at  the  foot  of  the  docket;  all  unexpired  rules  will  ter- 
minate upon  the  call  of  the  cause  for  hearing:  Provided,  that 
if  the  court  shall  give  time  to  either  party  without  the  consent 
of  the  other,  the  cause  shall  not  lose  its  precedence  on  the 
docket. 

CALL  OF    DOCKET — TIME  OF    FILING  ABSTRACTS  AND  BRIEFS. 

35.  The  call  of  the  docket  will  commence  on  the  third 
day  of  the  term,  and  twenty  cases  per  day  will  be  subject  to 
call.  Abstracts  and  briefs  of  plaintiff  in  error  or  appellant 
must  be  filed  in  the  clerk's  office  on  or  before  the  time  required 
for  filing  the  transcript  of  the  record,  and  in  case  either  the 
abstract  or  brief  is  not  filed  within  the  time  prescribed,  the 
judgment  of  the  court  below  will,  on  the  call  of  the  docket, 
be  affirmed.  The  defendant  in  error  or  appellee,  in  case  he 
shall  not  argue  orally,  if  the  case  is  brought  to  this  court  from 
either  of  the  Appellate  courts,  shall  file  a  brief  within  five 
days  after  the  second  day  of  the  term,  or  if  the  case  shall  be 
brought  directly  from  the  circuit  court,  the  Superior  Court 
of  Cook  county,  or  from  the  county  court  or  a  city  court  to 
this  court,  he  shall  file  his  brief  within  ten  days  after  the 
second  day  of  the  term,  and  the  plaintiff  in  error  or  appellant 
can  have  five  days  in  all  cases  to  reply,  at  the  expiration  of 
which  time  the  cause  will  stand  for  decision  and  no  further 
arguments  will  be  received. 

ORAL  ARGUMENT. 

36.  Oral  argument  will  be  heard  on  the  calling  of  a  cause 
upon  the  regular  call  of  the  docket,  on  behalf  of  the  appellant 
or  plaintiff  in  error,  if  he  shall  have  complied  with  the  rule 
in  regard  to  filing  printed  abstracts  and  briefs;  and  on  behalf 
of  the  appellee  or  defendant  in  error,  if  he  shall  have  filed  his 
printed  brief  on  or  before  the  day  preceding  the  calling  of  the 
cause.  Where  a  cause  shall  be  argued  orally  in  behalf  of 
either  party,  printed  or  written  argument  in  addition  to  his 
brief  will  not  be  received  from  such  party,  unless  the  same 
shall  have  previously  been  filed  within  the  time  prescribed 
in  this  rule  for  the  filing  of  his  printed  brief. 

37.  Oral  argument  will  not  be  heard  upon  any  motion; 
nor  upon  the  rehearing  of  a  cause,  unless  specially  directed 
by  the  court.* 

-Oral  argument,  is  not  permitted  upon  a  motion  for  an  alternative  writ,  of 
mandamus;  but  upon  the  return  to  the  alternative  writ  being  made,  oral  argu- 
ment is  allowed  as  in  other  cases.     Anon.  40  III.  128. 
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38.  The  time  allowed  for  each  oral  argument  shall  be 
restricted  to  one  hour,  unless  otherwise  specially  permitted. 

CHANGE  OF  VENUE. 

39.  In  all  civil  cases  docketed  in  one  grand  division,  and 
the  parties  desire  to  change  the  venue  to  either  of  the  other 
grand  divisions,  the  same  may  be  done  only  under  an  order 
of  the  court  where  the  cause  has  been  docketed. 

DAMAGES  ON  DISMISSING  APPEALS. 

40.  When  appeals  from  decrees,  judgments  or  orders  for 
the  recovery  of  money,*  are  dismissed  by  this  court  for  want 
of  prosecution,  or  for  failing  to  file  authenticated  copies  of 
records,  as  required  by  law,f  the  court  will  award  damages 
against  the  appellant,  at  ten  per  cent  upon  the  amount  recov- 
ered in  the  court  below,  if  it  be  less  than  one  hundred  dollars, 
and  at  five  per  cent  upon  the  amount  of  such  recovery,  if  it 
equals  or  exceeds  that  sum. 

REHEARINGS  J  —  TIME   AND   MANNER   OF   APPLICATION. 

41.  The  manner  of  applying  for  a  rehearing  shall  be  as 
follows:  Within  fifteen  days  after  an  opinion  is  filed,  a 
party  desiring  a  rehearing  shall  give  actual  notice  in  writing 
to  the  opposite  party  or  to  his  attorney,  of  his  intention  to 
make  such  application,  and  shall  also,  within  the  same  time, 
file  a  copy  of  such  notice  with  the  clerk  of  this  court  in  the 
grand  division  in  which  the  cause  may  be  pending;  and, 
within  thirty  days  after  the  filing  of  the  opinion,  shall  place 
on  file  in  the  clerk's  office  ten  printed  copies  of  the  petition. 

42.  Application  for  a  rehearing  of  any  cause  shall  be 
made  by  petition  to  the  court,  signed  by  counsel,  briefly 
stating  the  grounds  for  a  rehearing,  and  the  authorities  relied 

*  Damages  are  allowable,  under  the  fifty-seventh  section  of  the  "practice" 
act  upon  dismissing  an  appeal  for  want  of  prosecution,  taken  by  the  defendant 
from  a  decree  of  foreclosure  of  a  mortgage,  which  found  the  amount  due,  and 
directed  a  sale  of  the  premises,  although  there  was  no  decree  in  personam 
against  the  defendant  for  the  payment  of  the  money.  Colby  et  al.  v.  Small,  40 
111.  42. 

t  Upon  what  the  motion  to  dismiss  may  be  based,  in  order  to  show  an  ap- 
peal was  taken.     See  The  People  v.  Public  Officers,  4  Gilm.  141. 

JAn  oral  motion  for  a  rehearing  is  not  necessary.  The  filing  of  the  petition 
and  docketing  the  cause,  after  due  notice  given,  is  sufficient  to  bring  the  mat- 
ter before  the  court.  Anon.  40  111.  125.  An  answer  to  a  petition  for  a 
rehearing  is  not  allowable.  Id.  130.  Nor  will  affidavits  be  received  upon 
such  application.  Boynton  v.  Champlin,  id.  64.  Or  a  suggestion  of  diminu- 
tion of  record.     Id. 
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on  in  support  thereof.  When  a  rehearing  is  granted,  notice 
shall  be  given  to  the  opposite  party  that  such  rehearing  will 
be  had. 

REHEARING — SUPERSEDEAS STAY   OF   PROCEEDINGS. 

43.  Any  two  of  the  Justices  of  this  court  may,  in  vacation, 
issue  an  order  which  shall  operate  as  a  supersedeas  in  any 
case  which  has  been  submitted  to  this  court  for  hearing  and 
judgment,  whenever  a  reargument  of  the  same  shall,  in  their 
opinion,  be  advisable. 

44.  Where  an  opinion  in  any  case  is  filed  in  vacation,  and 
a  petition  for  a  rehearing  shall  be  presented  to  either  of  the 
Justices  of  this  court,  if  he  shall  certify  that  there  is  probable 
grounds  for  granting  a  rehearing,  all  further  proceedings 
authorized  by  the  judgment  of  this  court  shall  be  stayed  until 
the  next  term  of  the  court  in  the  division  in  which  the  judg- 
ment shall  have  been  rendered. 

LICENSING  ATTORNEYS — EXAMINATION. 

45.  Every  applicant  for  license  to  practice  law  in  the 
courts  of  this  State,  except  those  who  apply  for  admission 
upon  a  license  granted  in  another  State,  or  upon  a  diploma 
issued  by  a  law  school,  or  upon  an  examination  had  before 
one  of  the  Appellate  courts  of  this  State,  may  be  allowed,  upon 
notice  given,  to  appear  before  the  Supreme  Court  at  one  of  its 
regular  terms  in  any  of  the  grand  divisions,  and  then  and 
there,  in  open  court,  be  examined  by  the  court  touching  his 
qualifications  as  an  attorney  and  counsellor  at  law,  and  shall 
also  then  and  there  present  to  the  court  a  certificate  from 
some  court  of  record  of  the  county  in  which  such  applicant 
resides,  of  good  moral  character:  Provided,  hoivever,  it  shall 
be  a  requisite  of  such  examination  that  such  applicant  shall 
have  pursued  a  regular  course  of  law  studies  in  the  office  of 
some  lawyer  in  general  practice  for  at  least  two  years,  of 
which  fact  he  shall  satisfy  the  court  by  the  certificate  of  such 
lawyer  and  his  own  affidavit:  Provided,  further,  that  the  time 
employed  at  any  law  school  as  a  law  student  shall  be  consid- 
ered as  part  of  the  two  years,  of  which  the  court  shall  be  sat- 
isfied in  the  manner  above  specified.  Thursday  of  the  first 
week  of  each  term  shall  be  the  day  on  which  such  examina- 
tion shall  be  had,  when  so  allowed. 

46.  The  Appellate  courts  in  the  several  Appellate  Dis- 
tricts are  authorized  to  examine  applicants  for  admission  to 
the  Bar,  in  open  court,  subject  to  the  same  rules  for  admission 
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to  examination  and  in  regard  to  qualifications  as  are  applica- 
ble to  like  admissions  and  examinations  in  this  court;  and 
licenses  will  hereafter  be  issued  by  Judges  of  this  court 
in  term  time,  on  certificates  from  such  court,  under  the  seal 
thereof,  showing  that  the  applicants  have  been  admitted  to 
and  passed  such  examinations,  and  been  found  entitled  to  be 
admitted  to  the  Bar:  Provided,  that  such  certificate  be  accom- 
panied with  the  affidavit  of  the  applicant  or  some  other  credi- 
ble person,  that  he  is  of  the  age  of  twenty-one  years  or  over, 
and  a  citizen  of  the  State,  and  also  a  certified  transcript  from 
a  court  of  record  in  this  State  showing  that  he  is  a  man  of 
good  moral  character.  But  no  applicant  who  shall  be  rejected 
shall  be  permitted  to  be  again  examined  within  less  than  six 
months  from  the  time  of  such  rejection. 

LICENSING   ATTORNEYS   UPON    DIPLOMA. 

47.  A  diploma  regularly  issued  by  any  law  school,  regu- 
larly organized  under  the  laws  of  this  State,  whose  regular 
course  of  law  studies  is  two  years,  and  requiring  an  actual 
attendance  by  the  student  of  at  least  thirty-six  weeks  in  each 
of  such  years,  may  be  received  and  acted  upon  in  the  place 
and  stead  of  the  examination  in  open  court,  required  by  rule 
45;  but  every  application  for  admission  to  the  bar,  made  on 
behalf  of  any  person  to  whom  any  diploma,  as  aforesaid,  has 
been  awarded,  must  be  made  in  term  time,  by  motion  of  some 
attorney  of  this  court,  supported  by  the  usual  proofs  of  good 
moral  character  and  the  production  in  court  of  such  diploma, 
or  satisfactorily  accounting  by  affidavit  for  its  non-production  ; 
and  in  all  cases  when  the  diploma  on  which  the  application  is 
based  does  not  recite  all  the  facts  requisite  to  its  reception,  all 
such  omitted  facts  must  be  shown  by  the  affidavit  of  the  ap- 
plicant, or  some  officer  of  the  law  school,  or  both. 

LICENSING   ATTORNEYS   FROM   OTHER   STATES. 

48.  Any  application  for  admission  to  the  Bar,  based  upon 
a  license  granted  in  another  State,  must  be  made  in  term  time 
by  motion  of  some  attorney  of  this  court,  made  in  open  court, 
and  no  applicant  will  be  admitted  upon  such  license  without 
examination,  except  it  appear  to  the  court  by  affidavit  or 
otherwise,  that  in  the  State  in  which  the  license  was  issued,  a 
course  of  study  was  required  at  least  equal  to  that  prescribed 
in  this  State  by  the  45th  rule,  or  the  applicant  has  been 
engaged  in  active  practice  for  a  period  of  two  years  under 
license. 
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LICENSES — BY   WHOM   ISSUED. 

49.  Licenses  which  maybe  granted  upon  such  applications 
may  be  prepared  for  signature  of  the  judges  by  the  clerk  of 
the  grand  division  in  which  the  order  of  admission  shall  be 
made. 

PROCEEDING   AGAINST   ATTORNEYS — BY   INFORMATION. 

50.  In  case  an  application  shall  be  made  to  strike  the 
name  of  an  attorney  from  the  rolls,  there  shall  be  filed  an 
information  making  clear  and  specific  charges,  giving  time, 
place  and  acts  of  misconduct  with  reasonable  certainty,  signed 
by  the  Attorney  General  or  some  State's  attorney.  When  the 
information  shall  be  deemed  sufficient,  the  court  will  enter  a 
rule  to  show  cause  on  a  day  named,  and  when  the  rule  shall 
be  answered,  the  court  will  then  set  the  cause  for  a  hearing 
on  some  day  during  the  term,  and  will  prescribe  the  time  of 
closing  proofs  by  the  respective  parties.     The  proofs  shall  be 


LIBRARIES. 

51.  The  librarians  of  the  law  libraries  attached  to  this 
court  shall  not  permit  any  person,  except  those  authorized  by 
these  rules,  or  by  the  laws  of  the  State,  to  take  from  the  rooms 
of  this  court  any  book  or  books  belonging  to  said  libraries, 
without  the  consent  of  the  court  being  first  obtained  for  that 
purpose;  and  if  any  person  not  so  authorized  shall  take  away 
a  book  without  such  consent,  such  person  shall  be  considered 
in  contempt  of  the  court,  and  may  be  fined  at  the  discretion 
of  the  court. 

52.  Books  may  be  taken  from  the  library  in  the  Central 
Grand  Division  upon  the  written  order  of  a  judge  of  the 
United  States  Circuit  or  District  Court. 

53.  The  books  of  the  law  libraries  shall  not  be  marked  or 
underlined  with  pen  or  pencil,  nor  shall  the  pages  of  the  same 
be  folded  down.  The  librarians  shall  adopt  such  rules  as  to 
the  safe  keeping  of  the  books  as  they  may  deem  expedient. 

clerks'  fees  advanced. 

54.  There  shall  be  advanced  by  the  party  filing  the  tran- 
script of  the  record  from  the  court  below,  in  this  court,  in 
any  of  the  several  grand  divisions,  at  the  time  of  filing  the 
same,  the  sum  of  five  dollars;  and  there  shall  be  advanced  by 
the   party  filing  abstracts   in  any  such  cases,  at  the  time  of 
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filing  the  same,  the  further  sum  of  five  dollars,  both  said  sums 
to  apply  on  account  of  taxable  fees  to  the  clerk;  —  but  no 
additional  advanced  fees  shall  be  required  of  either  party  if 
the  case  shall  be  again  docketed  on  any  motion,  petition  for 
rehearing,  or  for  any  other  purpose. 

ABSTRACTS — TAXED  AS  COSTS. 

55.  Upon  printed  abstracts  being  furnished,  in  any  of  the 
several  grand  divisions,  in  conformity  to  the  rules  of  this 
court,  it  shall  be  the  duty  of  the  clerk  to  tax  a  printer's  fee, 
at  the  rate  of  twenty  cents  for  each  one  hundred  words  of  one 
copy  of  such  abstract,  against  the  unsuccessful  party  not  fur- 
nishing such  abstracts,  as  costs  to  be  recovered  by  the  success- 
ful party  furnishing  the  same. 

THE  CHIEF- JUSTICESHIP. 

56.  On  the  first  Monday  in  June  of  each  year  the  Justice 
of  this  court  being  highest  in  rank  shall  be  the  Chief-Justice, 
and  shall  hold  such  office  for  the  term  of  one  year.  When 
two  or  more  Justices  of  this  court  shall  be  elected  on  the  same 
day,  for  the  same  term  of  office,  they  shall  determine  their 
seniority  by  lot;  but  if  their  terms  be  different,  then  the  one 
having  the  shortest  term  shall  be  regarded  as  senior. 

IN  REGARD  TO  THE  REPORTING  AND  PUBLISHING  OF  THE 
DECISIONS  OF  THIS  COURT. 

57.  Whereas  the  constitution  has  vested  in  this  court  the 
power  to  appoint  a  reporter  of  its  decisions,  and  the  power  of 
removal  at  its  discretion,  thereby  granting  by  implication  that 
of  controlling  such  officer  in  respect  to  the  time  and  manner 
of  the  performance  of  his  duties, — therefore  it  is  ordered, 

1.  The  Reporter  shall  publish,  in  book  form,  all  such 
opinions  as  are  to  be  reported,  which  may  be  hereafter  filed, 
within  three  months  after  the  filing  and  recording  of  the  same, 
except  where  more  opinions  of  the  court  shall  be  filed  at  the 
same  time  than  will  comprise  one  volume  of  the  reports,  in 
which  event  the  Reporter  shall  publish  the  first  volume  of 
such  opinions  within  three  months  after  the  time  of  the  filing 
and  recording  thereof,  and  the  residue  shall  be  published  in 
volumes  at  the  rate  of  one  volume  for  every  three  months. 

2.  In  order  to  facilitate  the  publication  of  the  opinions 
hereafter  to  be  filed,  as  herein  prescribed,  it  shall  be  the  duty 
of  the  clerks  of  the  several  grand  divisions  of  this  court  to 
proceed  at  once,  upon  receiving  opinions  for  filing  and  re- 
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cording,  to  record  the  same,  and  continue  such  work  until 
they  shall  all  be  recorded  ;  to  transmit  to  the  Reporter  with- 
out delay,  after  such  recording,  the  transcript  of  the  record  in 
each  case  designated  for  reporting,  together  with  the  original 
opinion  therein,  and  a  copy  of  the  printed  abstracts,  briefs 
and  arguments  ;  and  in  all  cases  where  a  petition  for  rehear- 
ing shall  be  filed,  to  immediately  notify  the  Reporter  of  such 
filing. 

3.  In  cases  where  an  application  for  rehearing  shall  be 
made  under  the  rules  of  the  court,  the  Reporter  shall  not 
publish  the  opinions  therein  until  such  application  shall  have 
been  disposed  of. 

4.  Each  volume  of  reports  hereafter  to  be  published  shall 
contain  not  less  than  seven  hundred  pages,  and  shall  be  of  the 
same  general  character,  typographically,  as  those  heretofore 
published  by  the  present  Reporter,  subject  to  such  changes  as 
the  court  may  from  time  to  time  specially  direct.  The  paper 
upon  which  the  reports  may  be  printed  shall  be  clear,  white 
paper,  supersized  and  calendered,  and  of  not  less  than  50  lbs. 
to  the  ream.  The  binding  shall  be  of  the  best  law-sheep, 
without  blemish  or  patches,  and  the  boards  used  in  binding 
shall  be  good  tar  boards. 

5.  The  Reporter  shall  prepare  a  proper  and  correct  head- 
note  or  syllabus  in  each  case,  and  a  statement  of  the  facts  to 
precede  the  opinion,  when  the  same  shall  be  necessary,  and 
may  publish  the  briefs  of  counsel,  in  his  discretion.  He  shall 
furnish  a  table  of  cases  reported  in  each  volume,  arranged  in 
alphabetical  order,  and  an  index  of  the  matter  contained  in 
the  volume,  distributed  under  appropriate  heads  with  cross- 
references  and  numbers.  In  any  volume  which  shall  close  a 
term  of  court,  there  shall  be  published  a  table  of  the  cases 
directed  not  to  be  reported,  with  reference  to  the  grand  divi- 
sion in  which  they  were  heard.  Such  rules  as  may  be  from 
time  to  time  adopted  by  the  court  shall  be  published  in  the 
volume  next  succeeding  their  adoption. 

6.  It  is  made  the  duty  of  the  Reporter  to  superintend  the 
printing  of  the  reports  and  see  that  they  are  accurately  and 
properly  printed.  He  shall  transmit  to  each  of  the  Justices 
of  this  court  a  printed  copy  of  all  the  cases  reported,  before 
the  regular  edition  shall  be  printed. 

7.  The  Reporter  is  not  required  to  attend  upon  the  terms 
of  this  court,  except  as  may  from  time  to  time  be  especially 
directed. 

8.  It  shall  be  the  duty  of  the  Reporter  to  keep  constantly 
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on 


hand,  of  the  reports  hereafter  to  be  published,  a  sufficient 
number  to  meet  promptly  any  demand  of  the  profession 
therefor. 


FORMER  RULES  RESCINDED. 


58.  The  foregoing  fifty-seven  rules  are  to  be  considered 
the  only  rules  now  in  force,  and  all  rules  adopted  prior  to 
September  1,  1880,  are  rescinded. 


CASES 


SUPREME  COURT  OF  ILLINOIS. 


NORTHEEN GEAND DIVISION 

SEPTEMBER    TERM,   1879. 


Robert  W.  Jenkins,  Assignee,  etc. 

v. 

Irving  W.  Pope  et  aL 

Change  of  venue — may  be  taken  by  beneficial  plaintiff.  The  person  for  whose 
use  a  suit  is  brought,  and  whose  name  appears  as  the  beneficial  plaintiff  on 
the  record,  having  the  sole  right  to  control  the  suit,  and  having  all  the  inter- 
est in  the  recovery,  and  being  liable  for  the  costs  in  case  he  fails,  is  so  far  the 
real  party  to  the  record  as  to  permit  him  to  file  a  petition  for  a  change  of 
venue  when  ground  for  it  exists. 

Writ  of  Error  to  the  Circuit  Court  of  Cook  county;  the 
Hon.  William  K.  McAllister,  Judge,  presiding. 

Messrs.  Sleeper  &  Whiton,  for  the  plaintiff  in  error. 

Messrs.  E.  &  A.  Van  Buren,  for  the  defendants   in  error. 


28  Jenkins,  Assignee  v.  Pope  et  al.         [Sept.  T. 

Opinion  of  the  Court. 

Mr.  Chief  Justice  Walker  delivered  the  opinion  of  the 
Court : 

It  is  urged  that  the  court  below  erred  in  refusing  to  change 
the  venue  of  the  case  on  the  affidavit  filed  for  the  purpose. 
The  suit  was  brought  in  the  name  of  Noyes  and  W.  D. 
Messenger,  for  the  use  of  Edward  D.  Messenger,  against 
defendants  in  error.  The  nominal  plaintiffs  were  declared 
bankrupts,  and  Jenkins,  the  assignee  of  their  estate,  was  sub- 
stituted as  plaintiff  in  the  case.  The  petition  for  a  change  of 
venue  is  filed  by  Edward  D.  Messenger,  the  beneficial  plaintiff, 
and  alleges  the  prejudice  of  the  judge  as  the  ground  for  a 
change  of  venue.  No  exceptions  are  urged  to  its  sufficiency 
in  substance  or  form,  or  that  it  fails  in  any  respect  to  strictly 
conform  to  the  requirements  of  the  statute. 

The  statute  provides  that  the  application  shall  be  by  peti- 
tion, setting  forth  the  cause  for  the  change,  and  a  prayer 
therefor,  and  shall  be  verified  by  the  affidavit  of  the  appli- 
cant. The  first  section  of  the  act  provides,  that  where  either 
party  shall  fear  he  will  not  receive  a  fair  trial,  because  the 
judge  is  prejudiced  against  him,  etc.,  the  venue  may  be 
changed  as  therein  provided. 

The  statute  has  given  the  right  to  either  party  to  the  suit, 
and  it  is  urged  that  the  beneficial  plaintiff  is  not  a  party, 
within  the  meaning  of  this  statute.  He  is  the  only  person 
having  any  interest  in  a  recovery;  and  under  the  statute  he  is 
liable  for  costs,  and  on  a  failure  to  recover  in  the  action  a 
judgment  is  rendered  against  him  for  costs  and  execution  is 
awarded  against  him  therefor.     (See  sec.  19,  Costs.) 

The  case  of  Crowell  v.  Maughs,  2  Gilm.  419,  was  where 
a  party  whose  name  in  no  way  appeared  in  the  record  made 
the  application,  and  the  court  held  the  statute  only  gave  the 
right  to  a  party  to  the  record.  It  was  said  :  "  Our  statute  only 
authorizes  the  parties  to  obtain  a  change  of  venue.  The 
application  must  be  made  by  a  party  to  the  record,  and  the 
petition  must  be  verified   by  his  affidavit."     Then  is  E.  D. 
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Messenger  a  party  to  the  record,  within  the  meaning  of  the 
statute?  He  is  undoubtedly  named  as  the  party  who  is  enti- 
tled to  the  benefit  of  the  recovery,  and  the  court  in  such  cases 
recognizes  him  as  the  real  party  and  gives  him  the  entire  con- 
trol of  the  process  and  management  of  the  suit  to  its  termi- 
nation, and  of  the  judgment  when  recovered  and  of  the 
process  for  its  enforcement.  He  may  dismiss  the  suit,-  may 
enter  satisfaction  of  the  judgment,  and  is  in  these  things  armed 
with  ample  power  to  act  as  if  he  was  the  nominal  as  well  as 
the  real  plaintiff.  And  the  statute  has  made  him  a  party,  so 
that  on  a  failure  to  recover  in  the  action,  a  judgment  is  ren- 
dered against  him  for  costs,  and  an  execution  is  awarded  for 
their  collection. 

In  the  case  of  Smith  v.  Rossetter,  11  111.  119,  where  the  per- 
son for  whose  use  the  suit  was  brought  was  a  non-resident,  it 
was  held  that  a  bond  for  costs  was  required,  and  it  was  said, 
the  statute  treats  the  person  for  whose  use  the  suit  is  brought, 
for  the  purpose  of  giving  security  for  costs,  as  the  real  party 
instituting  it.  And  the  same  is  the  principle  of  Caton  v. 
Harmon,  1  Scam.  581,  where  it  was  held  that  where  a  nomi- 
nal plaintiff  is  non-resident,  and  the  beneficial  plaintiff  is 
resident,  security  for  costs  is  not  required.  The  person  for 
whose  use  the  suit  is  brought  having  the  sole  right  to  con- 
trol the  suit,  and  having  all  of  the  interest  in  the  recovery, 
and  the  statute  having  made  him  liable  to  a  judgment  for 
costs,  we  are  of  opinion  that  he  is  so  far  the  real  party  to  the 
record,  under  the  statute,  as  to  permit  him  to  file  the  petition 
for  a  change  of  venue,  where  grounds  for  it  exist;  that  in 
this,  as  in  other  matters  pertaining  to  the  management  of  the 
suit,  in  protecting  and  enforcing  his  rights,  it  is  under  his 
control. 

We  are,  therefore,  of  opinion  that  the  court  below  erred  in 
overruling  the  application  for  a  change  of  venue,  and  the 
judgment  of  that  court  must  be  reversed  and  the  cause  re- 
manded. 

Judgment  reversed. 
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The  People  ex  rel.  S.  H.  McCrea,  Collector,  etc. 

v. 
The  United  States  of  America. 

1.  State  taxation — Federal  exemption.  The  power  of  taxation  by  a  State, 
however  broad  and  comprehensive  it.  is,  is  not  so  extensive  as  to  embrace  prop- 
erty regarded  as  the  means  or  instruments  of  conducting  the  Federal  govern- 
ment in  pursuance  of  the  constitution,  nor  to  subjects  over  which  the  sovereign 
power  of  the  State  does  not  extend.  Such  property  is  exempt  from  State  taxa- 
tion. 

2.  The  power  of  a  State  to  tax,  ample  as  it  is,  does  not  reach  the  means 
and  instruments  of  the  Federal  government,  nor  to  the  administration  of  jus- 
tice in  the  Federal  courts,  nor  the  collection  of  the  public  revenue,  nor  so  as 
to  interfere  with  any  constitutional  regulation  of  Congress. 

3.  Same — property  of  the  United  States  exempt.  Property,  while  the  title  to 
it  is  in  the  United  States,  no  matter  for  what  purpose  it  is  acquired. or  held, 
is  exempt  from  State  taxation. 

4.  Same — who  may  object  to  judgment.  When  taxes  are  levied  upon  prop- 
erty while  owned  by  the  United  States,  and  are  sought  to  be  collected  by 
judgment  and  sale  after  a  lease  of  the  property  to  a  private  citizen,  it  is  not 
a  matter  of  any  consequence  who  files  objections  to  the  taxes,  whether  it  is 
done  by  the  lessee  or  by  the  United  States  through  its  proper  officer,  and  the 
District  Attorney  of  the  United  States  resident  in  the  district  where  the  prop- 
erty is  situate  is  a  proper  person  to  interpose  objections  on  behalf  of  the 
United  States. 

Appeal  from  the  County  Court  of  Cook  county;  the  Hon. 
Mason  B.  Loomis,  Judge,  presiding. 

Mr.  Francis  Adams,  for  the  appellants: 

1.  Property  seized  by  the  United  States  for  non-payment 
of  taxes,  and  sold  and  conveyed  to  the  United  States,  under 
the  act  of  Congress,  is  not  exempt  from  State  taxation. 

The  power  of  a  State  to  tax  extends  to  all  objects  and  prop- 
erty within  its  jurisdiction,  except  when  the  exercise  of  the 
power  is  prohibited  by  the  Federal  constitution,  and  also  ex- 
cept the  means  and  instruments  of  the  Federal  government. 
Nathan  v.  Louisiana,  8  How.  82;  McCulloeh  v.  State  of  Mary- 
land, 4  Wheat.  429. 
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In  the  case  last  cited  it  was  held  that  the  real  property  of 
the  bank  of  the  United  States,  in  the  State  of  Maryland,  might 
be  taxed  "in  common  with  other  property  of  the  same  descrip- 
tion throughout  the  State."  Burroughs  on  Taxation,  p.  120, 
§69. 

Although  a  vessel  can  not  be  taxed  as  an  instrument  of 
commerce,  as  for  instance  in  reference  to  its  capacity,  yet  it  may 
be  taxed  in  the  home  port  as  other  property  is  taxed.  Cooley 
Con.  Limit.  606;  Cooley  on  Taxation,  60;  Burroughs  on  Tax- 
ation, 91. 

The  reason  of  the  rule  that  instrumentalities  used  by  the 
Federal  government  for  the  exercise  of  the  powers  granted 
by  the  Federal  constitution  are  exempt  from  State  taxation  is, 
that  the  power  to  tax  necessarily  includes  the  power  to  de- 
stroy, and  that  by  destroying,  under  the  guise  of  taxation, 
the  means  necessary  to  the  execution  of  the  granted  powers, 
a  State  might  prevent  the  exercise  of  such  powers  within  its 
territorial  limits,  and  so  practically  nullify  the  grant.  Mc- 
Culloeh  v.  State  of  Maryland,  4  Wheat.  427,  et  seq. ;  Cooley 
on  Taxation,  p.  57. 

The  property  in  question  is  not  such  an  instrumentality. 
It  is  not  held  or  used  as  a  means  for  the  execution  of  any 
power  of 'the  general  government,  and  the  taxing  of  it  can  not 
impede  or  obstruct  in  any  manner  the  exercise  of  any  power 
of  the  general  government. 

By  the  act  of  Congress,  land  seized  for  taxes  and  exposed 
to  public  sale,  and  struck  off  to  the  United  States  for  want  of 
bidders,  as  it  is  claimed  this  was,  is  merely  held  by  the  gov- 
ernment as  security  for  the  payment  of  the  taxes. 

The  act  of  Congress  does  not  contemplate  that  the  govern- 
ment shall  perpetually  hold  the  title  to  such  lands. 

The  owner  of  any  such  lands  may  redeem  them  at  any  time 
within  two  years  from  the  date  of  the  conveyance  to  the  gov- 
ernment, by  paying  the  taxes,  and  one  per  centum  per  month  ; 
and,  if  not  redeemed  within  two  years,  the  Commissioner  of 
Internal  Revenue,  with  the   approval  of  the  Secretary  of  the 
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Treasury,  may  sell  them  at   public  auction,  on  twenty  days' 
notice.     Rev.  Stat.  U.  S.  1878,  §  3208. 

2.  The  power  to  tax  the  same  property  may  be  exercised 
by  both  the  Federal  and  State  governments,  without  conflict, 
inconsistency  or  repugnancy.  Ward  v.  Maryland,  12  Wall. 
428. 

Mr.  John  P.  Wilson,  for  the  appellee : 
1.  Are  lands,  the  property  of  the    United  States,  subject  to 
taxation  by  authority  of  the  State? 

It  was  decided  in  the  case  of  Phoebe  v.  Jay,  Breese,  268, 
that  the  ordinance  of  1787,  passed  by  Congress,  for  the  gov- 
ernment of  the  territory  of  the  United  States  northwest  of 
the  river  Ohio,  is  still  in  force,  and  binding  upon  the  people 
of  this  State.  The  court  in  its  opinion  says:  "The  ordinance, 
however,  is  no  doubt  binding  upon  the  people  of  this  State, 
unless  it  has  been  abrogated  by  common  consent.  By  com- 
mon consent  I  understand  the  United  States  and  the  people 
of  this  State,  and  whenever  they  shall  agree  that  the  whole 
or  any  part  of  the  ordinance  of  1787  shall  be  repealed,  it  will, 
so  far  as  it  affects  this  State,  become  a  dead  letter." 

To  the  same  effect  see,  Hogg  v.  Zanesville  Canal  Co.  5  Ohio, 
410;  Spooner  v.  MeConnell,  1  McLean,  337;  Palmer  v.  Com- 
missloners  Cuyahoga  Co.  3  McLean,  226 ;  Williams  v.  Beards- 
ley,  2  Carter  (Ind.)  59. 

By  article  4  of  said  ordinance  of  1787,  it  is  provided, 
"No  tax  shall  be  imposed  on  lands  the  property  of  the  United 
States." 

In  the  case  of  McGoon  v.  Scales,  9  Wall.  27,  it  was  held 
that  the  land  in  controversy  in  that  case  was  not  subject  to 
State  taxation  while  it  was  owned  by  the  United  States. 

In  the  case  of  Railway  Company  v.  Prescott,  16  Wall.  603, 
lands  formerly  owned  by  the  United  States  were  held  not 
taxable  by  the  State  as  long  as  the  United  States  had  any  in- 
terest in  them.  In  neither  of  the  last  two  cases  was  the  land 
in  question  held  or  used  as  a  means  for  the  execution  of  any 
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power  of  the  general  government.  It  is  not  apparent  that 
the  source  from  which  the  government  acquires  title  is  ma- 
terial. In  the  case  at  bar  the  title  was  acquired  in  the  execu- 
tion of  the  revenue  laws  of  the  United  States.  The  time  of 
redemption  had  expired,  and  a  deed  had  been  executed  by  the 
proper  officer  to  the  United  States.  It  is  not  contended  that 
any  person  had  any  interest,  legal  or  beneficial,  in  this  subse- 
quent to  1872,  and  prior  to  1879. 

Some  of  the  reasons  why  the  property  of  the  general  gov- 
ernment should  not  be  subject  to  State  taxation  have  been 
well  stated  by  this  court  in  Fag  an  v.  City  of  Chicago,  84 
111.  233. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court: 

Application  was  made  by  the  county  collector  to  the  county 
court  of  Cook  county,  at  the  July  term,  1879,  for  judgment 
for  taxes  on  delinquent  lands  and  lots,  due  thereon  for  the 
year  1878  and  other  previous  years,  and  among  others  for 
judgment  against  the  lots  described  in  the  objections  filed  in 
the  name  of  the  United  States  by  the  District  Attorney  for  the 
Northern  District  of  Illinois,  in  which  the  lots  are  situated. 
It  is  sufficiently  proven  that  the  United  States  government 
acquired  the  title  to  the  lots  in  question  under  the  provisions 
of  the  revenue  law  of  the  United  States,  during  the  years  1870 
and  1871.  It  appears  a  deed  was  made  by  the  proper  officer 
designated  in  the  statute,  conveying  the  lots  to  the  United 
States,  and  that  title  so  acquired,  whatever  it  was,  the  United 
States  held  without  question  from  any  one  until  May,  1879, 
at  which  time  the  government,  by  its  officers,  leased  the  same 
to  Ogden  for  a  period  of  ninety-nine  years. 

It  was  during  the  years  prior  to  the  leasing,  and  during  the 
time  the  title  to  the  property  appeared  to  be  in  the  United 
States,  that  the  taxes  for  which  judgment  is  sought'  were 
levied.  It  does  not  appear  that  during  that  period  any  citizen 
of  this  or  any  other  State  claimed  any  interest  in  the  property 

3—93  III. 
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assessed,  but  the  title  on  the  record  seemed  to  be  in  the  United 
States. 

The  defence  made  is,  that  lands  the  property  of  the  United 
States  are  not  subject  to  taxation  by  the  State.  An  argument 
against  such  taxation  is  based  on  that  provision  of  the  ordi- 
nance of  1787,  adopted  for  the  government  of  territory  of  the 
United  States  northwest  of  the  Ohio  river,  of  which  Illinois 
was  a  part,  which  declares  in  section  four,  among  the  restric- 
tions imposed  upon  the  States  to  be  formed  out  of  such  terri- 
tory, that  "  no  tax  shall  be  imposed  on  lands  the  property  of 
the  United  States." 

Conceding  the  clause  of  the  ordinance  of  1787,  cited,  is  still 
in  force,  and  binding  on  the  State,  it  would  seem  to  be  an  ab- 
solute inhibition  upon  the  State  to  impose  any  tax  upon 
lands  the  property  of  the  United  States,  no  matter  how  the 
title  might  be  acquired,  nor  for  what  purpose  held.  It  was 
ordained  that  the  six  articles  enumerated  shall  be  considered 
as  articles  of  compact  between  the  origiual  States  and  the 
people  and  States  in  such  territory,  and  forever  remain  un- 
alterable unless  by  common  consent. 

In  Phoebe  v.  Jay,  Breese,  268,  it  was  said,  the  ordinance 
was,  no  doubt,  binding  upon  the  people  of  the  States  unless 
abrogated  by  "  common  consent."  By  "  common  consent" 
was  understood  to  be  by  action  of  the  United  States  and  the 
people  of  the  States  affected.  Congress,  having  admitted  Illi- 
nois into  the  Union  with  the  constitution  adopted,  gave  con- 
sent to  the  abrogation  of  so  much  of  the  ordinance  of  1787  as 
was  inconsistent  with  that  instrument,  but  such  provisions 
as  were  not  in  opposition  to  our  constitution  were  held  to 
be  binding  on  the  State.  McLean,  J.,  on  the  circuit, 
expressed  substantially  the  same  views,  in  two  cases  heard 
before  him:  Spooner  v.  McConnell,  1  McLean,  337;  Palmer 
v.  Commissioners,  3  id.  226.  The  Supreme  Court  of  the 
United  States,  however,  seem  to  have  adopted  the  view  that 
the  ordinance  of  1787  is  not  in  force  in  the  States  since 
formed  within    the   territory  mentioned    and   admitted    into 
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the  Union  on  an  equal  footing  with  the  original  States.  The 
question  was  raised  and  discussed  in  Permoli  v.  First  Muni- 
cipality, 3  How.  589.  The  act  of  Congress  of  April,  1798, 
extended  the  ordinance  of  1787  to  the  then  territory  of  Mis- 
sissippi with  the  exception  of  the  anti-slavery  clause,  and 
declared  the  people  of  the  territory  should  be  entitled  to 
and  enjoy  all  the  rights  and  privileges  and  advantages 
granted  to  the  people  of  the  territory  northwest  of  the  Ohio 
river,  and  by  the  act  of  March  2,  1805,  it  was  enacted  that  the 
people  of  the  then  territory  of  Orleans  should  have  all  the 
rights,  privileges  and  advantages  under  the  ordinance  of 
1787  then  enjoyed  by  the  people  of  the  Mississippi  territory. 

Although  the  decision  in  Permoli  v.  First  Municipality  was 
confined  to  the  territory  in  which  it  arose,  Taney,  C.  J., 
in  remarking  upon  it  in  Strader  v.  Graham,  10  How.  82,  said  : 
"  When  it  is  decided  that  this  ordinance  is  not  in  force  in 
Louisiana,  it  follows  it  can  not  be  in  force  in  Ohio."  It  may 
be  added,  as  a  matter  of  course,  if  the  ordinance  is  not  in  force 
in  Ohio,  it  can  not  be  in  force  in  Illinois.  An  elaborate  discus- 
sion of  the  effect  of  the  ordinance  of  1787,  and  of  the  acts  of 
Congress  extending  it  to  other  territory,  was  had  in  Pollard  v. 
Hogan,  3  How.  212,  and  Chief  Justice  Taney,  in  Strader  v. 
Graham,  refers  to  the  opinion  delivered  in  that  case  and  ex- 
presses his  concurrence  in  the  reasoning  and  principles  by 
which  the  judgment  was  maintained. 

The  question  raised  is  one  of  grave  importance,  and  without 
expressing  any  definite  opinion  as  to  whether  the  clause  of  the 
fourth  section  of  the  ordinance  of  1787,  cited,  has  been  changed 
or  annulled  by  competent  authority,  or  whether  it  is  still 
binding  as  an  inhibition  on  the  taxing  power  of  the  State, 
we  think  the  present  judgment  may  be  maintained  on  other 
grounds. 

It  is  said  the  taxing  power  of  the  State  is  one  of  its  attri- 
butes of  sovereignty,  and  where  there  is  no  restraining  compact 
with  the  Federal  government,  nor  no  cession  of  inconsistent 
jurisdiction  in  the  United  States,  it  extends  to  all  property  in 
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the  State  and  may  be  exercised  upon  every  object  brought 
within  its  jurisdiction.  But  broad  and  comprehensive  as  this 
power  of  taxation  existing  in  the  State  is  conceded  to  be,  it 
has  not  been  considered  so  extensive  as  to  embrace  property 
regarded  as  the  instruments  or  means  of  conducting  the  Fed- 
eral government  in  pursuance  of  the  constitution,  nor  to 
subjects  over  which  the  sovereign  power  of  the  State  does  not 
extend.  Such  property  has  always  been  conceded  to  be  exempt 
from  taxation  by  State  governments.  The  cases  sustaining 
these  general  propositions  of  law  are  of  conclusive  authority 
with  us.  Fagan  v.  City  of  Chicago,  84  111.  233 ;  Transpor- 
tation Company  v.  City  of  Wheeling,  9  Otto,  273;  McCulloch  v. 
State  of  Maryland,  4  Wheat.  429 ;  Nathan  v.  Louisiana,  8  How. 
82.-  No  argument  is  made  against  these  propositions,  now  so 
generally  conceded  as  to  be  regarded  as  almost  self-evident. 
But  the  position  taken  is,  that  the  power  of  the  State  to  tax  ex- 
tends to  all  objects  and  property  within  its  jurisdiction  except 
when  the  exercise  of  such  power  is  prohibited  by  the  Federal 
constitution,  and  also  except  the  means  and  instruments  em- 
ployed by  the  Federal  government  in  the  execution  of  the 
powers  conferred  in  pursuance  of  the  constitution;  and  as  there 
is  no  inhibition  in  the  Federal  constitution  against  taxing  such 
property  as  that  involved,  and  as  it  is  not  an  instrumentality 
employed  by  the  government,  it  is  said  it  is  subject  to  the  tax- 
ing power  of  the  State  notwithstanding  the  title  may  be  in  the 
United  States.  The  principal  case  cited  in  support  of  this 
view  of  the  law  is  McCulloch  V;  State  of  Maryland,  but  that 
case  does  not  sustain  the  proposition  as  broadly  as  it  is  stated. 
That  case,  remarkable  as  well  for  the  force  of  its  logic  as  for 
the  importance  of  the  questions  discussed,  holds  that  a  law 
passed  by  the  legislature  of  the  State  of  Maryland  imposing  a 
tax  on  the  Bank  of  the  United  States  is  contrary  to  the  con- 
stitution of  the  United  States,  and  therefore  void.  Comment- 
ing briefly  on  the  results  to  flow  from  the  decision  announced, 
it  was  said,  it  does  not  deprive  the  States  of  any  resources 
which  they  originally  possessed, — that  it  does  not  extend  to  a 
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tax  paid  by  the  real  property  of  the  bank  in  common  with 
other  real  property  within  the  State,  nor  to  a  tax  imposed  on 
the  interest  which  the  citizens  of  Maryland  may  hold  in  the 
institution  in  common  with  other  property  of  the  same  descrip- 
tion throughout  the  State. 

The  case  of  Nathan  v.  Louisiana,  declares  the  same  general 
principles.  The  decision  is  that  a  State  law  which  imposes  a 
tax  on  an  exchange  and  money  broker  is  not  repugnant  to  the 
constitutional  power  of  Congress  to  regulate  commerce.  It 
will  be  observed  the  property  declared  to  be  subject  to  State 
taxation  belonged  to  citizens  of  the  State  imposing  the  tax, 
and  in  which  the  United  States  had  no  interest  whatever. 

Although  the  power  to  impose  taxes  resides  in  the  States  as 
well  as  in  the  United  States,  yet  a  State  can  not,  without  the 
consent  of  Congress,  levy  tonnage  duty  on  vessels  or  ships,  but 
the  vessels  themselves  may  be  and  are  regarded  as  the  subject 
of  State  taxation.  That  is  upon  the  principle  that  lies  at  the 
foundation  of  all  the  cases  on  this  subject,  viz:  that  the  prop- 
erty subject  to  State  taxation  is  property  owned,  managed  and 
controlled  by  private  persons  or  corporations  in  favor  of  pri- 
vate interests. 

Ample  as  the  State  power  of  taxation  undoubtedly  is,  it 
does  not,  as  we  have  seen,  reach  the  means  and  instruments  of 
the  Federal  government,  nor  to  the  administration  of  justice 
in  the  Federal  courts,  nor  the  collection  of  the  public  revenue, 
nor  interfere  with  any  constitutional  regulation  of  Congress. 
The  reason  is  obvious,  and  it  is  that  the  power  to  tax  involves 
the  power  to  destroy.  An  unlimited  power  of  taxation  exist- 
ing in  the  Federal  or  State  governments  would  result  in  con- 
sequence of  interfering  powers,  as  expressed  by  Chief  Justice 
Marshall,  in  MeCulloch  v.  State  of  Maryland,  in  the  right 
of  one  government  to  pull  down  what  there  is  an  acknowledged 
right  in  another  to  build  up,  or  in  the  right  in  one  government 
to  destroy  what  there  is  the  right  in  another  to  preserve. 

In  the  case  at  bar  the  title  to  the  property  sought  to  be  sub- 
jected to   State  taxation  Avas  acquired   by  the  United   States 
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under  the  general  revenue  law,  and  if  the  State,  under  the 
pretence  of  the  taxing  power,  may  destroy  that  title,  there 
would  evidently  follow  a  clashing  of  sovereign  authority,  or 
the  destruction  by  one  government  what  another  has  the  ac- 
knowledged right  to  preserve.  This  ought  to  be  avoided. 
No  doubt  the  power  to  tax  the  property  of  the  citizen  may  be 
exercised  at  the  same  time  upon  the  same  objects  of  private 
property  by  the  State  and  the  United  States  without  inconsis- 
tency or  repugnancy,  but  that  implies  the  subject  of  taxation 
is  private  property  of  the  citizen  or  of  a  private  corporation. 
The  moment  the  title  to  the  property  becomes  vested  either  in 
the  State  or  the  United  States,  the  property  is  no  longer  the 
subject  of  taxation.  It  does  not  seem  it  makes  any  difference 
whether  the  property  is  used  as  a  means  or  instrumentality  for 
the  execution  of  any  of  the  powers  of  the  Federal  government 
under  the  constitution.  It  is  sufficient  if  the  title  is  in  the 
United  States, — the  exemption  from  taxation  attaches.  31c  Goon 
v.  Scales,  9  Wall.  23;  Railway  Co.  v.  Prescott,  16  id.  603. 
We  have  not  been  referred  to  a  single  case  that  declares  prop- 
erty to  be  the  subject  of  State  taxation  where  the  title  is  in 
the  United  States,  no  matter  for  what  purpose  it  was  held. 

The  question  involved  is  one  of  great  importance,  and 
although  we  have  not  elaborated  the  discussion  to  any  great 
length,  we  have  given  the  case  the  fullest  consideration,  and 
our  conclusion  is  that  as  the  title  to  the  property  was  in  the 
United  States  during  the  years  the  taxes  sought  to  be  collected 
were  respectively  assessed,  the  levies  were  without  authority 
of  law  and  hence  void. 

Whether  the  property  in  the  hands  of  the  lessee,  or  his  in- 
terest in  it,  be  it  what  it  may,  will  hereafter  be  subject  to  tax- 
ation under  our  State  laws,  is  a  question  that  can  not  arise  on 
this  record,  nor  do  we  think  it  is  a  matter  of  any  consequence 
who  files  the  objection  to  the  taxes, — whether  it  is  done  by  the 
lessee  or  by  the  United  States  by  the  proper  officer.  If  the 
property  were  not  subject  to  taxation  the  State  should  not  be 
permitted   to  embarrass   the  title  by  a  tax  sale,  and  it  would 
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seem  the  law  officer  of  the  United  States  resident  in  the  dis- 
trict where  the  property  is  situated  would  be  a  proper  person 
to  interpose  objections  on  behalf  of  the  government. 

The  judgment  will  be  affirmed. 

Judgment  affirmed. 


Frederick  A.  Bragg 
v. 
Peter  Geddes  et  al. 

1.  Contract — prior  and  contemporaneous  verbal  agreements  merged  in  toritten 
contract.  A  written  agreement  for  the  dissolution  of  a  partnership,  and  dis- 
position of  the  property  and  effects  of  the  firm,  operates  as  a  merger  of  all 
prior  and  contemporaneous  agreements  respecting  the  same  matters,  and 
supersedes  them. 

2.  Witnesses — parties  in  chancery  —  competency.  Under  the  old  chancery 
practice  a  complainant  might  obtain  an  order  of  course  to  examine  a  defend- 
ant, and  a  defendant  a  co-defendant  as  a  witness  upon  an  affidavit  that  he 
was  a  material  witness,  and  was  not  interested  on  the  side  of  the  applicant 
in  the  matter  as  to  which  he  was  proposed  to  be  examined.  If,  however,  he 
was  interested  on  the  side  of  the  applicant,  his  evidence  could  not  be  ad- 
mitted. 

3.  On  bill  against  the  trustee  of  a  legatee  under  a  will  and  the  legatee  and 
others,  to  establish  a  partnership  between  the  complainant  and  the  testator 
with  two  of  the  other  defendants,  and  for  an  account,  praying  that  the  trustees 
be  decreed  to  pay  over  to  the  several  partners  the  respective  sums  that  might 
be  found  to  be  due  to  each  on  final  accounting,  it  was  held  that  the  defendant 
copartners  were  not  competent  witnesses,  under  the  statute,  in  behalf  of  the 
complainant  to  testify  to  facts  occurring  before  the  death  of  the  deceased  part- 
ner and  to  declarations  and  admissions  made  by  him. 

4.  Pleading  and  evidence — facts  denied  by  answer.  Where  a  material 
allegation  of  a  bill  in  chancery  is  positively  denied  by  answer  under  oath,  it 
must  be  established  by  proof  sufficient  to  overcome  the  answer  and  opposing 
evidence. 

5.  Evidence — witness'  inference  from  what  party  said.  The  testimony  of  a 
witness  that  he  took  from  v?hat  a  party  said,  that  such  party  and  another  were 
partners,  etc.,  is  not  evidence.     It  is  mere  impression  or  inference. 

6.  Same — admissions  of  person  incompetent  to  testify.  Where  a  party  to  a 
suit  is  incompetent  as  a  witness  to  testify  against  a  co-defendant,  his  acts  and 
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declarations  are  not  admissible  to  prove  anything  as  to  which  he  is  not  com- 
petent to  testify. 

7.  Same — admissions  by  trustee  as  against  cestui  que  trust.  A  party  defend- 
ing as  the  trustee  of  another  can  not  make  any  admission  to  the  prejudice  of 
the  trust  fund  and  against  the  cestui  que  trust. 

8.  Same  —  admissions  —  weight  as  evidence.  Verbal  admissions  of  a  party 
ought  to  be  received  with  great  caution.  Such  evidence  is  subject  to  much 
imperfection  and  mistake,  and  frequently  is  entitled  to  but  little  weight. 

9.  Resulting  trust.  Thei-e  can  only  be  a  resulting  trust  where  property 
is  acquired  and  held  in  the  name  of  one  person,  which  in  equity  belongs 
to  another.  Where  property  is  given  to  one  there  can  be  no  such  trust  for 
another. 

Appeal  from  the  Appellate  Court  of  the  First  District;  the 
Hon.  Theodore  D.  Murphy,  presiding  Justice,  and  the  Hon. 
Geo.  W.  Pleasants  and  Hon.  Jos.  M.  Bailey,  Justices. 

Frederick  A.  Bragg  filed  his  bill  in  equity  in  the  Superior 
Court  of  Cook  county,  on  the  25th  day  of  May,  1876,  against 
Peter  Geddes  and  John  Sheriifs,  executors  of  the  last  will 
and  testament  of  James  Smith,  deceased,  William  B.  Smith, 
son  and  legatee  of  said  James  Smith,  deceased,  James  Steele, 
and  Joseph  R.  Putnam,  administrator  of  the  estate  of  Tarle- 
ton  Jones,  deceased,  for  an  account  and  settlement  of  partner- 
ship transactions. 

It  is  alleged  that  in  the  spring  of  1868  the  complainant, 
and  James  Smith,  now  deceased,  entered  into  a  copartnership, 
for  a  term  of  three  years,  for  the  purpose  of  carrying  on  "a 
general  business  as  real  estate  brokers,  in  the  city  of  Chicago, 
buying  and  selling  real  estate  on  account  of  said  copartner- 
ship, and  on  commission,  negotiating  loans,  buying  and  sell- 
ing real  estate  securities,  paying  taxes,  and  all  other  matters 
and  things  that  usually  pertain  to  the  operating  of  a  general 
real  estate  agency,  and  loan  and  brokerage  business."  The 
name  and  style  of  the  copartnership  was  "  F.  A.  Bragg  & 
Co."  The  complainant  was  to  have  the  exclusive  manage- 
ment of  the  business,  and  was  to  devote  his  entire  time,  atten- 
tion, skill,  knowledge  and    influence  thereto,  which  was  his 
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contribution  to  the  capital  stock  of  the  copartnership,  in  lieu  of 
money,  and  for  which  he  was  to  receive  one-third  of  the  profits 
arising  from  the  business,  and  a  one-third  interest  in  all  the 
investments  of  the  copartnership  made  on  their  own  account. 
Smith  was  to  contribute  to  the  copartnership  business  all  the 
cash  capital  needed  in  and  about  the  business  to  enable  the 
complainant  to  purchase,  on  account  of  the  copartnership,  at 
the  most  favorable  and  profitable  bargains  that  might  offer, 
real  estate,  within  a  reasonable  amount;  and  Smith  was  to 
have  two-thirds  of  the  profits  of  the  business  and  two-thirds 
of  the  real  estate  purchased  on  account  of  the  business ;  that 
upon  the  execution  of  the  written  contract  for  the  copartner- 
ship the  complainant  rented  and  fitted  up,  at  a  large  expense, 
an  office,  and  opened  the  same  for  said  copartnership  business, 
under  the  said  firm  name  and  style  of  F.  A.  Bragg  &  Co.; 
that  "through  the  influence,  constant  exertion,  skill,  manage- 
ment and  industry  of  the  complainant,  the  copartnership 
business  became  well  founded,  and  was  constantly  increasing 
and  growing;"  that  in  the  fall  of  1868,  while  said  business 
was  increasing  and  becoming  more  prosperous,  said  Smith 
and  the  complainant  became  "  satisfied  that  safe  and  most 
profitable  investments  could  be  made  in  mineral  lands"  in 
the  Territory  of  Utah  and  its  vicinity,  and  the  complainant 
was  induced  to  advise  that  F.  A.  Bragg  &  Co.  should  become 
interested  in  and  operate  mining  lands  in  Little  Cottonwood 
mining  district,  in  the  Territory  of  Utah,  where  successful 
prospecting  and  testing  was  being  carried  on,  being  in  the 
same  locality  where  the  "  Emma"  mine,  so  called,  was  subse- 
quently discovered;  that  it  was  thereupon  agreed  by  com- 
plainant and  Smith,  as  copartners  as  aforesaid,  to  enter  into 
said  mining  speculations ;  that  complainant  presented  the 
subject  of  investing  in  said  mineral  lands  to  James  Steele, 
Tarleton  Jones  and  John  Sheriffs,  and  thereupon  the  said 
firm  of  F.  A.  Bragg  &  Co.,  consisting  of  the  complainaut 
and  said  Smith,  and  said  Steele,  Jones  and  Sheriffs,  agreed  to 
unite  and  embark  in  said  mining  speculations;  and  that  all 
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the  mineral  lands  bought  by  said  parties  should  be  for  the 
mutual  benefit,  share  and  share  alike,  of  said  Smith,  Steele, 
Jones,  Sheriffs  and  the  complainant;  that  the  said  office  of 
F.  A.  Bragg  &  Co.  was  to  become  the  office  of  the  new  com- 
bination, and  was  used  by  them,  free  of  charge,  so  long  as 
the  firm  of  F.  A.  Bragg  &  Co.  continued  ;  and,  after  the  dis- 
solution, the  private  office  of  the  complainant  was  made  and 
constituted  the  office  of  the  new  copartnership. 

It  is  further  alleged,  that  Steele,  Jones  and  Sheriffs  paid 
into  the  firm  of  F.  A.  Bragg  &  Co.,  for  the  purpose  of  in- 
vestment in  said  mineral  lands,  from  time  to  time,  considera- 
ble sums  of  money,  and  that  the  firm  of  F.  A.  Bragg  &  Co. 
paid  its  proper  proportion  of  the  amount  of  money  to  be 
raised  for  the  purpose  of  investing  in  said  mineral  lands,  and 
prospecting  and  operating  the  same — all  of  which  was  to  be 
invested  in  the  interest  and  for  the  benefit  of  said  F.  A.  Bragg 
&  Co.,  Steele,  Jones  and  Sheriffs,  under  the  arrangement  and 
agreement  before  stated ;  that  in  the  month  of  October  or 
November,  1868,  complainant  caused  to  be  entered  in  the 
names  of  James  Smith,  James  Steele,  Tarleton  Jones,  John 
Sheriffs  and  complainant,  jointly,  certain  claims  to  mining 
lands  in  the  Little  Cottonwood  mining  district,  which  were 
known  and  designated  as  the  "  Minna  and  Minerva"  mining 
claims  or  lodes;  that  in  April,  1869,  complainant,  Smith, 
Steele,  Jones  and  Sheriffs  agreed  that  Smith  should  go  to 
Utah  to  investigate,  develop,  operate,  buy  and  sell  mining 
claims  and  lands  as  the  same  might  appear  for  the  best  inter- 
ests and  benefit  of  all  parties  concerned;  that  it  was  thereupon 
agreed  between  complainant  and  Smith  that  they  would  close 
their  real  estate  partnership  business,  and  dissolve  the  said 
partnership  as  entered  upon  in  the  spring  or  summer  of  1868, 
for  the  purpose  of  carrying  on  a  real  estate  business  in  the 
city  of  Chicago,  as  before  stated,  for  the  purpose  of  consoli- 
dating and  utilizing  all  the  time,  efforts  and  skill  of  the  com- 
plainant, as  well  as  said  Smith,  in  the  direction  of  prosecuting 
the  said  mining  interest;  that  Smith   proposed  that,  if  com- 
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plainant  would  consent  to  and  close  the  real  estate  business 
and  firm  of  F.  A.  Bragg  &  Co.,  so  far  as  the  same  related  to 
real  estate  in  Chicago,  so  that  Smith  could  devote  himself  and 
his  spare  means  entirely  to  the  more  extensive  copartnership 
of  mining  and  mineral  lands,  so  that  he  (Smith)  could  remove 
to  Utah  as  the  representative  of  the  joint  interest  of  that  co- 
partnership, then,  and  in  that  case,  complainant  should  have 
his  equal  share  with  said  Smith,  Steele,  Jones  and  Sheriffs, 
and  a  joint  interest  in  all  purchases  or  investments  made  by 
Smith  in  the  Territory  of  Utah,  and  in  profits  to  accrue  there- 
from; and  that,  in  all  of  the  same,  complainant,  Smith,  Steele, 
Jones  and  Sheriffs  were  to  have  an  equal  interest  and  benefit, 
jointly,  share  and  share  alike  ;  that  in  consideration  thereof, 
on  the  first  day  of  May,  1869,  the  copartnership  of  F.  A. 
Bragg  &  Co.,  so  far  as  the  same  related  to  real  estate  invest- 
ments in  Chicago,  was  dissolved,  and  complainant,  afterwards, 
relinquished  to  Smith  all  of  his  interest,  of  every  kind,  in 
certain  investments  which  complainant  had  made  for  the  firm 
of  F.  A.  Bragg  &  Co.,  and  out  of  which  large  profits  have 
accrued  to  Smith,  in  his  lifetime,  and  since  his  death  ;  that 
complainant,  as  a  further  consideration  for  the  dissolution, 
and  as  a  part  of  his  contribution  to  the  mineral  and  mining 
copartnership  business,  borrowed  or  negotiated  for  Smith  a 
large  loan,  without  commission,  to  take  to  Utah,  in  considera- 
tion of  all  which  Smith  agreed  with  complainant  faithfully 
to  represent  and  advance  the  interest  of  the  complainant  in 
Utah,  and  that  complainant  was  to  have  an  equal  undivided 
one-fifth  of  all  the  lands  and  claims  entered  or  bought  by 
Smith  in  said  territory,  and  was  to  have  one-fifth  interest  in 
all  mineral  and  mining  interests,  claims,  lodes,  or  mines  of 
any  kind  or  nature  whatsoever,  in  which  said  Smith  might 
invest,  purchase,  or  take  an  interest;  and  Smith  agreed  with 
complainant  that,  in  consideration  of  the  matters  aforesaid, 
he  would  advance  for  complainant,  from  time  to  time,  what- 
ever money  might  be  required  to  keep  and  preserve  complain- 
ant's interest   in  all  the  mineral  and  mining  claims  that  thev 
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had  acquired,  as  well  as  in  what  should  be  acquired,  and  also 
upon  any  mining  enterprise  that  might  or  should  be  under- 
taken by  said  Smith,  while  in  the  Territory  of  Utah,  and  that 
the  interest  of  complainant  in  all  should  be  equal  to  that  of 
Smith  and  each  of  the  other  parties  before  named ;  that  in 
consideration  of  the  agreement  of  Smith,  and  the  other  persons 
named,  complainant  did,  afterwards,  convey  and  release  large 
and  valuable  interests  and  investments,  made  for  said  firm,  to 
said  Smith,  and  did  procure  a  loan  of  $6000  for  Smith,  with- 
out commission  thereon;  that  in  the  month  of  May,  1869, 
Smith  went  to  the  Territory  of  Utah  as  a  copartner  and  repre- 
sentative of  complainant  and  Jones,  Steele  and  Sheriffs,  and 
at  the  mutual  expense  of  each  of  said  copartners,  with  instruc- 
tions to  invest  in  any  valuable  mining  claims  that  he  might 
be  able  to  purchase,  and  to  develop  and  operate  the  same,  if 
the  same  could  be  had  and  operated  at  a  reasonable  price,  and 
within  the  means  of  the  copartners,  and  especially  to  develop 
and  test  the  "Minna  and  Minerva  "  mines. 

It  is  further  alleged  that  Smith,  upon  his  arriving  at  Utah, 
abandoned  the  said  "Minna  and  Minerva"  mining  claims, 
and  squandered  his  money  in  extravagant  living  and  idleness, 
much  of  his  time  being  in  an  intoxicated  condition,  and  in 
January,  1870,  returned  to  Chicago  for  more  money,  and  for 
consultation  with  the  members  of  the  copartnership;  that  he 
then  induced  the  copartnership,  or  the  members  thereof,  to 
make  further  advances  of  money  to  him,  and  again  returned 
to  Utah  in  April,  1870;  that  the  money  thus  advanced  to 
Smith  was  paid  in  equal  proportions  by  Smith  and  the  com- 
plainant, and  Steele,  Jones  and  Sheriffs,  and  that  upon  Smith's 
returning  to  Utah  he  purchased  of  one  Robert  Bruce  Chis- 
holm,  and  one  Woodman,  a  one-fourth  interest  in  a  certain 
mine  then  undeveloped,  known  and  called  the  "  Emma"  mine, 
for  $200;  that  the  $200  paid  by  Smith  therefor  was  furnished 
and  advanced  to  him  by  said  copartners,  and  that  Smith  in- 
vested the  same  in  the  interest  of  and  as  the  agent  of  the 
copartnership;  that  Smith,  in  violation  of  his  agreement  with 
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his  copartners,  and  the  trust  by  them  reposed  in  him,  took 
the  said  one-fourth  interest  in  the  said  "  Emma"  mine  and 
the  title  thereof  in  his  own  name,  and  thereby  became,  in  law, 
a  trustee  for  the  copartnership. 

It  is  further  alleged  that  said  mine  proved  a  source  of  great 
profit,  and  Smith  derived  great  gains  therefrom;  that  from 
that  time,  until  his  death,  Smith  remained  out  of  the  State, 
intentionally,  for  the  purpose  of  avoiding  a  settlement  with 
his  copartners;  that  Smith  died  testate,  and  left  all  of  his 
fortune,  consisting  of  the  proceeds  of  said  "Emma"  mine,  to 
Peter  Geddes  and  John  Sheriffs,  his  executors,  as  trustees  for 
the  benefit  of  his  son,  William  B.  Smith. 

The  bill  prays  for  answers  under  oath,  and  that  an  account 
be  taken  of  the  copartnership,  etc.,  and  that  Geddes  and  Sher- 
iffs be  decreed  to  transfer  to  complainant  and  the  other  copart- 
ners their  respective  shares  of  the  copartnership  estate  which 
they  received  from  Smith. 

The  bill  was  sworn  to  by  the  complainant. 

The  joint  and  several  answer  of  Geddes  and  Sheriffs  admits 
the*entering  into  copartnership  by  complainant  and  Smith,  on 
the  8th  of  July,  1868,  at  Chicago,  for  the  purpose  of  buying 
and  selling  real  estate,  etc.,  as  alleged  in  the  bill ;  they  also 
admit  that  the  office  of  such  copartnership  was  kept  at  the 
place  alleged,  but  they  deny  that  the  firm  of  F.  A.  Bragg  & 
Co.,  (composed  of  complainant  and  Smith,)  and  said  Steele, 
Jones  and  Sheriffs  agreed  to  unite  and  embark  in  mining  specu- 
lations, and  that  all  the  mineral  lands  bought  should  be  for 
their  mutual  benefit,  share  and  share  alike,  as  alleged ;  they 
also  deny  that  said  office  of  F.  A.  Bragg  &  Co.  was  to  or  did 
become  or  was  used,  as  alleged,  as  the  office  of  the  alleged  co- 
partnership, or  that  it  was  so  used  after  the  dissolution  of  the 
firm  of  F.  A.  Bragg  &  Co.  They  can  not  answer  whether 
Steele  and  Jones  paid  into  the  firm  of  F.  A.  Bragg  &  Co.,  for 
the  purpose  of  investment  in  mineral  lands,  any  sums  of  money, 
but  Sheriffs,  on  his  own  knowledge,  and  Geddes,  on  informa- 
tion and  belief,  deny  that  Sheriffs  ever  paid  into  said  firm  of  F. 
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A.  Bragg  &  Co.  any  money,  at  any  time,  for  said  purpose.  They, 
on  information  and  belief,  deny  that  the  firm  of  F.  A.  Bragg 
&  Co.  paid  any  money  as  a  proper  proportion  of  an  amount 
to  be  raised  and  paid  as  alleged.  The  defendants  deny,  on 
information  and  belief,  that,  at  the  time  alleged,  said  Bragg 
entered  or  caused  to  be  entered,  in  the  name  of  Smith, 
Steele,  Jones,  Bragg  and  Sheriffs,  jointly,  said  "Minna"  and 
"  Minerva  "  mining  claims  or  lodes,  and  said  Sheriffs,  on  his 
own  knowledge,  and  said  Geddes,  on  information  and  belief, 
deny  that  in  April,  1869,  or  at  any  time,  complainant,  with 
said  Smith,  Steele,  Jones  and  Sheriffs,  agreed  that  Smith  would 
represent  the  mutual  and  joint  interest  of  said  parties,  and 
would  go  to  Utah  to  investigate,  develop,  operate,  buy  and 
sell  mining  lands  and  claims  as  might  appear  for  the  best  in- 
terest and  benefit  of  all  said  parties  as  alleged. 

The  defendants,  on  information  and  belief,  say  that  on  or 
about  the  first  day  of  May,  1869,  Smith  and  complainant 
united  in  the  execution  of  certain  articles  of  agreement  of  that 
date,  a  copy  of  which  is  annexed  to  the  answer,  and  thereby 
and  for  the  consideration  therein  expressed,  and  for  none  other, 
terminated  and  dissolved  their  copartnership. 

They  also  deny,  on  information  and  belief,  that  complainant, 
as  a  further  consideration  for  the  dissolution  of  his  and  Smith's 
copartnership,  and  as  a  part  of  his  contribution  to  the  alleged 
mineral  and  mining  copartnership  business,  borrowed  or  nego- 
tiated for  Smith  a  large  loan,  without  commission,  to  take  to 
Utah,  and  deny  that  for  the  consideration  alleged,  or  other- 
wise, Smith  agreed  with  complainant  faithfully,  or  otherwise, 
to  represent  and  advance  complainant's  interest  in  Utah;  and 
further  deny  that  complainant  was  to  have  an  equal  one-fifth  of 
all  the  lauds  and  claims  entered  or  bought  by  Smith  in  said  ter- 
ritory; and  they  also  further  deny  that  complainant  was  to  have 
one-fifch  interest  in  all  mineral  and  mining  claims  or  enter- 
prises, as  alleged;  and  deny  that  the  parties  named,  by  agree- 
ments and  undertakings  as  alleged  or  otherwise,  constituted 
or  created  a  copartnership   for  mining   purposes,  as   alleged; 


1879.]  Bragg  v.  Geddes  et  al.  47 

Statement  of  the  case. 

and  deny  that  thereby,  or  otherwise,  complainant,  Smith, 
Steele,  Jones  and  Sheriffs  became  and  were  joint  owners  and 
copartners  of  all  mineral  and  mining  interests  of  every  kind, 
etc.,  acquired  by  Smith,  during  his  lifetime,  in  the  territory 
of  Utah,  or  by  any  other  of  the  so-called  partners. 

They  further  say,  on  information  and  belief,  that  by  the 
agreement  of  dissolution,  the  mining  interest  of  complainant 
was  expressly  limited  to  an  interest  in  the  "  Minna  and  Mi- 
nerva "  lodes,  therein  named.  They  deny  that  Smith,  at  any 
time  or  in  any  manner,  acquired  any  interest  whatever  in  said 
"Emma"  mine,  with  money  furnished  by  the  alleged- copart- 
nership, or  as  its  agent  or  representative,  or  in  its  interest,  or 
in  the  joint  interest  of  the  alleged  copartners;  and  they  affirm, 
on  information  and  belief,  that  all  the  interest  in  the  "  Emma" 
mine  ever  had,  or  held,  or  owned  by  Smith,  was  acquired  out 
of  his  own  means,  and,  at  all  times,  held  and  owned  by  Smith, 
for  himself,  alone,  and  that  complainant  never,  at  any  time,v 
had  any  right,  title  or  interest  therein,  etc. 

This  answer  was  properly  sworn  to. 

Subsequently,  by  leave  of  the  court,  they  filed  sworn  amend- 
ments to  their  answer,  denying  that  after  the  dissolution  of  the 
real  estate  copartnership  between  complainant  and  Smith,  a 
meeting  composed  of  complainant,  Smith,  Jones,  Steele  and 
Sheriffs  was  held,  at  which  it  was  agreed  or  determined  that 
Smith  should  proceed  to  the  Territory  of  Utah  for  the  purpose 
of  developing  said  "  Minna  and  Minerva"  mines,  and  that  the 
expenses  incurred  by  said  Smith  should  be  paid  by  the  parties, 
members  of  the  alleged  copartnership,  or  that  it  was  agreed 
at  such  meeting,  or  at  any  other  time,  that  all  mining  prop- 
erty acquired  in  any  manner  by  Smith,  while  acting  as  agent 
and  partner  of  the  alleged  copartnership,  should  be  for  the 
benefit  and  to  the  use  of  the  alleged  copartnership,  consisting 
of  Smith,  Jones,  Steele  and  Sheriffs  and  the  complainant.  And 
Geddes,  upon  information  and  belief,  and  Sheriffs,  upon  his 
own  knowledge,  deny  that  Jones,  Steele,  Sheriffs,  Smith  and 
complainant   held  any  meeting  whatever,  for  any  purpose,  or 
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at  an}'  place  during  the  month  of  May,  1869,  after  the  dissolu- 
tion of  the  real  estate  partnership  theretofore  existing  between 
complainant  and  Smith. 

They  further  answer,  on  information  and  belief,  that  Smith, 
before  his  return  to  Utah,  in  April,  1870,  informed  complain- 
ant, Steele  and  Jones  that  he  had  an  interest  in  the  "  Emma" 
mine,  which  had  been  given  to  him  as  a  present;  that  he  held 
and  claimed  such  interest  as  his  individual  property,  and  that 
no  other  person  or  persons  had  any  interest  therein  or  claim 
thereto ;  that  complainant  took  no  steps  to  assert  any  title  to 
or  claim  in  said  interest  in  the  "  Emma"  mine,  held  by  Smith, 
until  it  was  reported  the  mine  had  been  sold  to  one  Ralston 
of  California,  for  a  large  sum  of  money.  William  B.  Smith's 
answer,  on  information  and  belief,  denies  the  material  allega- 
tions in  the  bill,  in  regard  to  the  "Emma"  mine,  and  puts 
them  in  issue. 

Steele  and  Jones  also  answered,  but,  in  the  view  expressed 
in  the  opinion,  their  allegations  are  immaterial. 

Proper  replications  were  filed  to  the  answers. 

On  final  hearing,  the  Superior  Court  decreed  in  favor  of  the 
defendants  and  dismissed  the  complainant's  bill. 

The  complainant,  thereupon,  appealed  to  the  Appellate 
Court  of  the  First  District.  That  court,  on  hearing,  affirmed 
the  decree  of  the  Superior  Court,  and  the  complainant  now 
brings  the  record  to  this  court,  by  appeal,  and  assigns  for 
error : 

1st.  That  the  Appellate  Court  erred  in  affirming  the  de- 
cree of  the  Superior  Court. 

2d.  The  Appellate  Court  erred  in  not  reversing  the  decree 
of  the  Superior  Court. 

Messrs.  G.  W.  &  J.  T.  Kretzinger,  and  Mr.  Victor 
Morawetz,  for  the  appellant. 


Mr.  John  P.  Wilson,  for  the  appellees. 


1879.]  Beagg  v.  Geddes  et  al.  49 

Opinion  of  the  Court. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the 
Court : 

There  can  be  no  question  but  that  all  prior  and  contempo- 
raneous agreements  between  Bragg  and  Smith,  as  to  the  terms 
of  their  agreement  of  dissolution  of  their  real  estate  copartner- 
ship, are  merged  in  their  written  agreement.  That  agreement 
bears  date  on  the  first  day  of  May,  A.  D.  1869,  and,  after 
reciting  the  formation  of  the  copartnership  between  them, 
their  agreement  to  dissolve  the  same,  the  property  acquired 
and  by  whom  title  is  held,  etc.,  proceeds  in  the  following 
words  : 

"Now,  these  presents  witnesseth  that  the  said  James  Smith, 
in  consideration  of  the  premises,  and  of  the  sum  of  one  dollar 
to  him  in  hand  paid  by  the  said  Frederick  A.  Bragg,  the 
receipt  of  which  is  hereby  acknowledged,  does  hereby  sell, 
transfer,  assign  and  make  over  unto  the  said  Frederick  A. 
Bragg,  and  to  his  assigns,  all  his,  said  Smith's,  right,  title 
interest  and  claim  in  and  to  the  lease  of  the  said  room  and 
basement  aforesaid,  and  in  and  to  the  chairs,  desks,  iron  safe, 
and  all  other  furniture  and  fixtures  used  in  said  office  or  ap- 
pertaining thereto,  to  have  and  to  hold  the  same  unto  the  said 
Frederick  A.  Bragg  and  his  assigns. 

"  And  for  and  in  consideration  of  the  premises,  and  of  the 
sum  of  one  dollar,  in  hand  paid  by  the  said  James  Smith,  the 
receipt  of  which  is  hereby  acknowledged,  the  said  Frederick 
A.  Bragg  does  hereby  sell,  assign,  transfer  and  make  over 
unto  the  said  James  Smith,  all  his  (said  Bragg's)  right,  title, 
claim,  interest  and  demand,  in  and  to  all  of  the  outstanding 
claims  and  demands  of  every  sort,  commissions,  real  and  per- 
sonal estate  and  property,  mining  lands  or  interests,  notes, 
bonds  or  obligations,  contracts  or  property,  or  claims  of  any 
and  every  description  whatsoever,  held  or  owned,  or  claimed 
by  or  due  or  owing  to  said  firm  of  F.  A.  Bragg  <fe  Co.,  saving 
and  excepting  the  three  several  parcels  of  real  estate  and  leases 
of  said  office,  and  the  furniture  and  fixtures  of  the  same,  here- 
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inbefore  particularly  described,  and  the  interest  in  the  said 
Minerva  and  Minna  lodes,  hereinbefore  particularly  described, 
and  in  reference  to  the  said  hereinbefore  described  three  par- 
cels of  real  estate,  and  the  said  interest  in  the  said  Minerva 
and  Minna  lodes. 

"  It  is  hereby  mutually  agreed  and  understood  as  follows, 
to-wit : 

"  1st.  That  upon  the  said  James  Smith  being  fully  reim- 
bursed for  all  moneys  expended  by  him,  or  which  he  may 
hereafter  expend  in  the  payment  of  the  purchase  money  of,  or 
other  outlays  in  connection  with,  or  on  account  of  the  said 
three  several  parcels  of  real  estate  hereinbefore  described,  situ- 
ate in  Cook  county  aforesaid,  and  the  said  undivided  600  feet 
of  mining  lands  situate  in  Salt  Lake  county  aforesaid,  (includ- 
ing the  necessary  proportion  of  expenses  for  developing  and 
working  said  mining  lands,)  with  interest  upon  all  sums  ad- 
vanced or  expended  by  the  said  James  Smith  as  aforesaid,  at 
the  rate  of  ten  per  cent  per  annum,  that  said  Frederick  A. 
Bragg  shall  be  entitled  to  one-third  of  the  net  profits  arising 
from  the  sale  or  other  disposition  of  said  three  parcels  of  real 
estate  situated  in  Cook  county  aforesaid,  and  to  one-third  of 
the  net  profits  arising  from  the  sale  or  working  of  the  said 
mining  lands  situated  in  Salt  Lake  county  aforesaid.    *    *      * 

"  6th.  That  in  the  expenditure  of  money  for  the  develop- 
ment and  operations  of  the  mines  hereinbefore  described,  the 
said  Frederick  A.  Bragg  shall  be  only  liable  for  such  pro  rata 
proportion  of  such  expenses  as  his  (said  Bragg's)  undivided 
one-third  interest  in  said  six  hundred  feet  shall  bear  to  the 
amount  expended  by  other  owners  for  the  same  purpose,  and 
the  said  Bragg  reserves  the  right  to  terminate  his  liability  at 
any  time  for  further  expenses  connected  with  said  mines,  by 
giving  written  notice  to  the  said  James  Smith." 

Very  clearly  Bragg  has  no  claim  to  a  partnership  in  Smith's 
interest  in  the  "Emma"  mine  by  virtue  of  anything  to  be 
found  here.  Here  is  an  express  surrender,  by  Bragg  to  Smith, 
of  all  his  interest  in  mining  lands  or  interests  then  owned  by 
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them,  except  as  to  the  "Minna  and  Minerva"  lodes;  and 
there  is  no  covenant  or  agreement  giving  Bragg  an  interest 
in  such  property  to  be  acquired  by  Smith  in  the  future. 
Smith's  obligations  to  Bragg,  in  regard  to  mining  property,  as 
defined  by  this  instrument,  are  limited  to  the  "  Minna  and 
Minerva"  lodes. 

But  Bragg,  by  his  amendment  to  his  bill,  made  on  the  hear- 
ing, alleges  that  subsequent  to  the  making  of  the  contract  of 
dissolution,  and  about  the  15th  of  May,  1869,  he  and  Smith 
and  Jones,  Steele  and  Sheriffs,  held  a  meeting  at  which  it  was 
agreed  that  all  mining  property  acquired  by  Smith,  while  act- 
ing in  Utah,  should  be  for  the  benefit  of  said  parties;  that 
the  parties  should  each  advance  the  necessary  funds  for  that 
purpose,  but  that  Smith  was  to  advance  Bragg's  proportion, 
and  that  pursuant  to  that  agreement  Smith  went  to  Utah  in 
the  month  of  May,  1869;  that  in  January,  1870,  Smith  re- 
turned to  Chicago,  (having  wasted  and  squandered  the  money 
previously  furnished  him,)  for  more  money  and  to  consult 
with  his  copartners;  that  in  April,  1870,  he  was  again  sent  to 
Utah  by  his  copartners  and  supplied  with  funds  by  advances 
made  in  equal  proportions  by  the  copartners ;  and  that,  upon 
reaching  Utah,  in  April,  1870,  Smith  purchased  of  Robert 
Bruce  Chisholm  and  Woodman,  a  certain  interest  in  the 
"  Emma"  mine  for  $200,  which  sum  he  paid  out  of  the  money 
advanced  by  his  copartners,  etc. 

It  is  necessary  to  see  whether  this  allegation  is  sustained  by 
the  evidence.  Before  referring  to  the  evidence  bearing  upon 
the  question,  however,  it  is  proper  that  we  should  determine 
the  competency  of  certain  evidence  heard  upon  the  trial  of  the 
cause  in  the  Superior  Court,  to  which  objection  was  made  by 
the  counsel  representing  the  executors  and  William  B.  Smith. 

The  defendants,  Steele  and  Jones,  were  each  examined  as 
witnesses,  and  permitted  to  testify  to  facts  occurring  before  the 
death  of  James  Smith,  and  to  declarations  and  admissions 
made  by  him. 
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The  case  claimed  by  Bragg  is;  these  defendants  were  copart- 
ners with  himself.  Smith  and  Sheriffs;  and  the  prayer  of  the 
bill  is  that  upon  a  final  accounting  the  trustees  may  be  decreed 
to  transfer,  deliver  and  pay  over  to  Bragg,  and  the  other 
members  of  the  copartnership,  the  respective  interests  that 
may  be  decreed  to  belong  to  each, — so  that  a  decree  in  favor 
of  the  complainant  would  also  be  a  decree  in  favor  of  Steele 
and  Jones. 

Under  the  old  chancery  practice,  it  is  true,  a  complainant 
might  obtain  an  order,  as  of  course,  to  examine  a  defendant, 
and  a  defendant  a  co-defendant,  as  a  witness,  upon  an  affidavit 
that  he  was  a  material  witness  and  was  not  interested  on  the 
side  of  the  applicant,  in  the  matter  to  which  it  was  proposed 
to  examine  him.  1  Greenleaf's  Evidence,  §  361.  If  inter- 
ested, however,  on  the  side  of  the  applicant,  in  the  matter  to 
which  it  was  proposed  to  examine  him,  his  evidence  could  not 
be  admitted.     Dyer  v.  Martin,  4  Scam.  147. 

Our  statute  permitting  parties  and  persons  interested  to 
testify  in  their  own  behalf  makes  the  exception  that  "  no 
party  to  any  civil  action,  suit  or  proceeding,  or  person  directly 
interested  in  the  event  thereof,  shall  be  allowed  to  testify 
therein  of  his  own  motion,  or  in  his  own  behalf,  *  *  * 
when  any  adverse  party  sues  or  defends  as  *  *  *  the 
executor,  administrator,  heir,  legatee  or  devisee  of  any  de- 
ceased person  or  as  guardian  or  trustee  of  any  such  heir,  lega- 
tee or  devisee,  unless  when  called  as  a  witness  by  such  adverse 
party  suing  or  defending."     *     *     * 

Since  the  adverse  parties  were  to  defend  as  trustees  for  a 
legatee,  and  as  legatee,  and  the  co-defendants  are,  in  reality, 
called  to  testify  in  their  own  behalf,  as  well  as  in  behalf  of 
the  complainant,  there  can  be  no  pretence  for  admitting  their 
evidence  under  that  statute,  and  it  should  not  have  been 
admitted  or  considered.  Broivn  v.  Hurd,  41  111.  121;  Alex- 
ander v.  Crosthwaite,  44  id.  359. 

Recurring,  then,  to  the  other  evidence,  Sheriffs,  in  his 
answer,  in  response  to  this  allegation  in  the  bill,  denies  it  in 
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toto.  There  is  no  evidence  sufficient  to  overcome  this  answer. 
The  evidence  relied  upon  by  Bragg  to  support  his  bill  in  this 
respect  is  that  of  Fitch,  Alex.  McDonald,  Daniel  Boone, 
James  Chisholm,  Joseph  F.  Hatch,  Philip  Wadsworth,  Eugene 
Stickney,  Samuel  Pease,  William  Loomis  and  Henry  Fuller. 
Let  the  evidence  of  these  witnesses  be  examined  separately, 
and  it  will  be  seen  that  it  falls  far  short  of  sustaining  this 
allegation. 

Thomas  Fitch  testified  that  a  letter  was  written  by  Smith 
to  Bragg,  relating  to  the  purchase  of  an  interest  in  a  mine 
which  he  supposed  to  be  the  Emma,  on  account  of  the  co- 
partnership. All  that  he  says  on  that  subject  is  this:  "Re- 
member one  letter  particularly,  because  we  relied  on  it  to 
establish  our  case.  The  purport  was  a  brief  description  of  a 
mine,  answering  description  of  the  Emma.  Smith  stated  that 
he  had  an  opportunity  to  purchase  an  interest  in  that  mine 
for  a  small  sum;  that  he  thought  it  would  pay  better  than 
their,  previous  investment ;  that  he  was  going  to  look  at  it, 
and  if  pleased,  would  purchase  it." 

He  further  says:  "The  mine  described  and  the  locality 
named  tallied  with  the  Emma,  and  the  date  answered  to  the 
date  of  the  conveyance  to  Smith  of  his  interest  in  the  Emma." 

It  will  be  noted  that  this  is  all  rather  the  conclusion  01 
impression  made  on  the  mind  of  the  witness  than  a  statement 
of  facts.  The  letter,  if  produced,  might  have  created  quite  a 
different  impression.  He  does  not  pretend  to  give  the  words 
of  the  letter,  and  he  speaks  only  after  the  lapse  of  seven  or 
eight  years,  during  which  he  seems  to  have  traveled,  for  some 
time,  in  Europe — and  once  or  more  times  changed  his  place 
of  business — without  giving  any  very  conclusive  reason  for 
an  accurate  recollection  of  the  contents  of  the  letter.  That 
he  is  mistaken  in  some  respects  is  clear  beyond  dispute.  He 
says  he  delivered  to  his  professional  partner,  at  the  same  time 
with  this  letter,  original  written  articles  of  copartnership 
between  the  parties — that  is,  as  we  understand  him,  between 
Smith,  Bragg,  Steele,  Jones  and  Sheriffs.      But  it  is,  on  all 
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hands,  conceded  there  never  was  any  written  agreement  what- 
ever between  these  parties.     He  delivered  what  never  existed. 

Again,  he  says  the  date  of  the  letter  answered  to  the  date 
of  the  conveyance  to  Smith  of  his  interest  in  the  "Emma." 
But  no  interest  in  the  Emma  was  ever  conveyed  to  Smith. 
He  was  one  of  the  original  locators,  and  this  admits  of  no 
controversy. 

The  fact  is,  in  1869  Smith  acquired  an  interest  in  what  was 
called  the  "  Illinois  Tunnel,"  where  he  spent  some  time  in 
working,  and  this  was  within  six  hundred  feet  of  the  Emma 
mine;  and,  from  all  the  circumstances,  it  is  much  more  prob- 
able that  it  was  this  to  which  he  alluded  than  to  the  "Emma" 
mine. 

Apart  from  these  objections  to  the  evidence,  however,  it  will 
be  observed  it  is  totally  insufficient  to  prove  a  definite  copart- 
nership between  Bragg,  Smith,  Steele,  Jones  and  Sheriffs, 
formed  after  the  first  of  May,  1869.  He  is  not  made  to  say 
in  this  letter  who  are  his  partners,  for  whom  he  intends  pur- 
chasing, nor  what  the  interest  either  is  to  have.  While  it 
might,  in  a  general  way,  prove  that  others  than  himself  were 
interested,  it  does  not  necessarily  show  that  Bragg  was  one 
of  those  others.  Alex.  McDonald,  Bragg's  counsel  claim,  says 
that  Smith  spoke  in  1869  or  1870  of  being  interested  with 
Steele,  Jones,  Sheriffs  and  Bragg  in  the  "Emma"  mine. 

The  whole  of  his  evidence  on  this  subject,  as  shown  by 
question  and  answer,  is  as  follows: 

"  Q.  8.  State  if  you  had  a  conversation  with  James  Smith 
as  to  his  business,  and  as  to  his  partners,  or  partnership  busi- 
ness with  Bragg,  Sheriffs,  Steele  and  Jones  in  the  years  1869 
and  1870?"  (Objected  to  by  defendant's  counsel  as  being 
incompetent  and  leading.) 

"A.  Well,  if  we  had  any  conversation,  it  was  nothing  more 
than  that  he  told  me  they  were  interested  in  mining  business 
in  the  Emma  mine  at  Salt  Lake.  That  is  all,  and  he  was 
very  anxious   I    should  sell  out   and  join  in  there.     I  didn't 
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know  what  interest  they  had  in  the  Emma  mine,  only  that 
they  were  all  interested.     They  seemed  to  be  his  backers." 

Did  they  have  any  such  conversation?  The  witness  does 
not  state.  They  could  not  have  had  such  a  conversation  in 
1869,  because  the  proof  is  clear  beyond  dispute  no  interest 
was  acquired  by  Smith  in  the  Emma  mine,  at  that  time. 

There  is  nothing  definite  or  tangible  in  this.  How  would 
it  be  possible  to  disprove  it?  All  that  is  spoken  of  with  cer- 
tainty is  that  Smith  was  anxious  that  the  witness  should  sell 
out  and  join  in  there, — whatever  that  may  have  been, — aird 
Bragg,  Steele,  Jones  and  Sheriffs  seemed  to  be  Smith's  backers. 
He  knows  of  no  contract  between  the  parties,  and  speaks  of 
no  admission  denning  their  several  interests. 

The  evidence,  of  Daniel  Boone,  relied  upon  by  Bragg's 
counsel,  is  that  he  heard  Smith  say:  "Well,  Bragg's  interest 
and  mine  are  mutual." 

The  date  of  this  conversation  is  fixed  by  Boone  thus : 

"  I  have  taken  pains  to  refresh  myself  as  to  the  date  of  the 
loan.  The  papers  were  made  out  on  the  27th  of  April,  1869. 
This  conversation  with  Bragg  was  probably  had  a  week  or 
ten  days  prior  to  that." 

So,  it  was  prior  to  the  dissolution  of  the  real  estate  copart- 
nership between  Smith  and  Bragg,  and,  by  no  possibility, 
could  prove  or  disprove  an  agreement  made  subsequently  to 
that  time.     At  that  time  doubtless  their  interests  were  mutual. 

R.  B.  Chisholm  testifies  that  in  1869  or  1870  Smith  admitted 
that  he  and  Bragg  were  equal  partners  in  all  mining  property 
he  and  Smith  might  acquire  in  Utah.  He  fixes  this  as  being 
while  they  were  in  the  real  estate  business,  and  before  Smith 
went  to  Utah.  It  must,  therefore,  have  been  before  their 
dissolution,  and  hence,  like  the  evidence  of  Boone,  it  can 
neither  prove  nor  disprove  what  subsequently  transpired. 

Joseph  F.  Hatch's  evidence  is,  that  Smith  did  not  deny  the 
partnership  when  called  upon  for  a  settlement.  His  full 
statement,  so  far  as  here  relevant,  is  this  : 

"Smith  was  sick;  saw  him  once.     Asked  him  if  he  wanted 
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to  make  some  arrangement  to  settle  without  a  suit.  He  told 
me  to  see  Marshall  and  Carter,  and  I  went  to  see  them. 
Smith  did  not  deny  the  partnership  to  me.  All  I  knew  of 
the  matter  was  what  I  learned  after  Wads  worth  wrote  me. 
Smith,  when  I  saw  him,  said  he  had  an  understanding  or 
agreement  with  these  parties  about  going  out  there.  He 
claimed  they  were  interested  with  him  in  some  mines,  but  he 
should  fight  it  as  to  the  Emma  mine.  Believe  he  told  me  the 
five  were  interested  in  the  other  mines,  and  the  Tunnel — him- 
self, Jones,  Steele,  Sheriffs  and  Bragg." 

Again,  he  says:  "Don't  know  that  he  told  me  he  had 
partners,  but  got  the  impression."  And  again  :  "  I  did  not 
have  much  conversation  with  Smith  at  that  time, — he  was 
sick.  I  spoke  to  him  about  these  gentlemen  furnishing  him 
money.  He  admitted  that,  but  that  was  about  all  he  said, 
and  for  me  to  go  and  see  Marshall  and  Carter,  his  attorneys." 

It  is  not  pretended  this  latter  conversation  could  have  had 
any  reference  to  Bragg,  for  he  does  not  claim  to  have  ever 
furnished  any  money.  So  far  as  the  previous  admissions  of 
Smith  are  concerned,  which  could  have  reference  to  Bragg, 
they  are  entirely  consistent  with  the  articles  of  dissolution, 
and  do  not,  therefore,  tend  to  prove  a  subsequent  agreement. 
Under  those  articles,  Bragg  was  interested  with  Smith  in  some 
mines  in  Utah — the  "Minna  and  Minerva."  But  Smith  then, 
as  after,  denied  that  anybody  else  was  interested  with  him  in 
the  "Emma." 

Philip  Wadsworth  says  that  Smith,  in  Bragg's  office,  said, 
"These  boys  furnished  me  the  money."  But  it  is  not  claimed 
"these  boys"  included  Bragg.  He  admits  that  he  did  not 
furnish  money. 

Eugene  Stickney,  Bragg's  counsel  say,  testifies  that  Smith 
went  to  Utah  for  the  partnership,  of  which  Bragg  was  the 
business  man,  bought  a  share  in  the  Emma  mine,  in  1869, 
and  in  the  transaction  used  the  plural  "we"  and  "us." 

Stickney's  evidence  is  that  he  was  present  at  a  conversation 
between  Woodman  and  Smith  in  June  or  July,  1869,  when  a 
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proposition  was  made,  and,  as  lie  says,  accepted  by  Smith,  by 
which  Smith  acquired  an  interest  at  that  time  in  the  "Emma" 
mine.  Woodman  directly  and  unequivocally  denies  that  there 
ever  was  such  a  conversation,  and  he  is  corroborated  by  W. 
W.  Chisholm,  and  Day,  who  show  that  there  then  was  no 
such  thing  known  as  the  "Emma"  mine. 

Bragg's  counsel  rely  on  the  evidence  of  Samuel  Pease  to 
prove  that  he  had  an  office  with  Bragg  in  1870,  and  heard 
general  conversations  between  Smith  and  the  parties  there, 
that  they  were  jointly  interested  in  mining  enterprises.  He 
says  that  in  1870  he  officed  with  F.  A.  Bragg  &  Co.,  composed 
of  F.  A.  Bragg  and  James  Smith.  It  is  evident  that  if  he  is 
right  in  his  statement  of  the  persons  with  whom  he  officed, 
he  is  mistaken  in  his  date.  No  one  pretends  that  Smith  and 
Bragg  had  an  office  in  Chicago  after  their  dissolution,  May  1, 
1869. 

He  heard  casual  conversations,  evidently  having  reference 
to  the  interests  of  the  parties  before  the  dissolution,  but  too 
indefinite  to  be  of  any  special  value,  thus: 

"Int.  12.  What  was  said  as  to  the  interest  of  Mr.  Bragg 
and  Mr.  Smith  by  Mr.  Smith,  if  anything?" 

"A.  I  don't  know  that  anything  special  was  said  about 
Bragg' s  interest,  or  Mr.  Smith's  interest.  I  understood  that 
they  owned  some  mines  together,  and  were  in  business 
together." 

So  they  did,  and  so  they  were.  They  owned,  with  Jones, 
Steele  and  Sheriffs,  the  "Minna  and  Minerva"  lodes,  and 
they  were  in  business  as  real  estate  brokers  in  Chicago,  until 
their  dissolution,  May  1,  1869. 

William  Loomis  says  Bragg  and  Smith  borrowed  money 
of  him  for  mining  purposes.  Understood  they  had  equal  in- 
terests.    Smith  had  been  at  the  mines  and  wanted  to  return. 

The  date  of  this  conversation  is  not  given.  The  precise 
questions  and  answers  relied  upon  are  as  follows : 

"Int.  19.  Did  he  (Smith)  say  whether  any  one  was  inter- 
ested with  him  in  the  mining  investments? 
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"A.  Well,  lie  and  Bragg  were  occasionally  talking  together 
in  my  hearing,  and  they  said  'we/  etc." 

"Int.  20.  What,  if  anything,  did  Smith  tell  you  with 
regard  to  a  joint  interest? 

"A.  Well,  I  don't  know  that  he  said  anything  in  particu- 
lar about  it.  Well,  as  I  understood  it,  they  had  equal  inter- 
ests— him  and  Bragg — something  to  that  effect.  I  used  to  sit 
and  hear  them  talk,  and  I  paid  no  attention  to  it.'9 

Obviously,  no  great  reliance  should  be  placed  on  such  evi- 
dence as  this.     It  proves  nothing. 

Finally,  it  is  claimed  by  Bragg's  counsel  that  Henry  Fuller 
testified  that  he  took,  from  what  Smith  said,  that  he  and 
Bragg  were  partners,  and  that  they  had  a  good  mine.  This 
is  not  evidence.  It  is  mere  impression — inference.  What 
did  Smith  say  f  We  can  not  know  from  this.  Mr.  Fuller 
may  have  drawn  a  very  improper  conclusion  from  the  language 
used. 

Sheriffs'  declarations  are  inadmissible  to  prove  the  allega- 
tions of  the  bill,  even  if  we  conceded  them  to  be  to  that  effect, 
which  we  do  not.  As  a  partner,  we  have  seen,  he  would  not 
be  a  competent  witness,  when  called  against  his  co-defendant, 
to  establish  the  partnership,  and  a  fortiori,  his  acts  and  decla- 
rations are  not  competent  for  that  purpose.  Bishop  v.  George- 
son,  60  111.  484;  Smith  v.  Hulett,  65  id.  495. 

As  a  trustee,  he  could  not  make  any  admission  to  the  pre- 
judice of  the  trust  fund  and  against  the  cestui  que  trust. 
Tliomas  v.  Bowman,  29  111.  426.  Same  case  again  in  30  111. 
84. 

The  evidence  showing  how  Smith  acquired  an  interest  in 
the  "Emma"  mine  is  strongly  corroborative  of  the  denial  of 
Sheriffs  and  Geddes'  answers,  and  is,  moreover,  of  itself,  it 
would  seem,  sufficient  to  repel  the  idea  that  there  could  be  a 
resulting  trust  in  the  interest  Smith  acquired  in  that  mine,  in 
favor  of  Bragg  or  any  one  else,  for  there  can  only  be  a  result- 
ing trust  where  property  is  acquired  and  held  in  the  name  of 
one  person,  which,   in   equity,  belongs   to  another;  and  this 
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can  not  be  true  of  property  given  to  an  individual  for  his  own 
use. 

It  is  in  proof  that  what  was  subsequently  called  the 
"Emma"  mine  was  first  discovered  by  Woodman  in  August, 
1869,  though  Woodman  had  been  at  work  prospecting  there 
some  time  before,  and  he  worked  it  thenceforth  as  the  "Wood- 
man "  mine  until  in  February,  1870,  when  it  was  located  and 
recorded  as  the  "Emma."  He  shows  that  Smith's  interest  in 
that  mine  was  a  gift.     He  says  : 

"  On  the  30th  day  of  August,  1869,  Capt.  Smith  went  with 
me  to  the  mine  and  examined  the  ore  at  the  mouth,  and 
seemed  well  pleased.  Next  day  I  let  him  have  my  horse  to 
go  to  Salt  Lake  on  his  way  to  Chicago.  He  expected  to 
return  in  a  month.  Walking  a  little  way  with  him  I  said: 
'  Smith  I  am  going  to  give  you  an  interest  in  that  mine,  and 
if  you  can  loan  me  some  money  when  you  return,  to  aid  me 
in  shipping  the  ore,  why  do  so.?  He  thanked  me,  and  said 
it  was  more  than  he  expected.  According  to  my  promise,  I 
located  him  200  feet  in  the  mine  in  February,  1870.  He 
returned  in  May,  1870,  when  I  wrote  to  him,  Day  and  Chis- 
holm,  to  meet  me  in  Salt  Lake.  On  their  arrival,  we  formed 
a  partnership  to  work  the  mine." 

He  further  says,  the  name  "Emma"  was  never  applied  to 
the  mine  until  February  24,  1870. 

James  M.  Day  says:  "First  became  interested  in  the 
Emma  mine  about  September  1,  1868,  through  Chisholm  and 
Woodman,  as  joint  locator  with  them.  Assisted  Woodman 
and  Chisholm  with  money  to  develop  the  mine  till  August, 
1869,  when  an  ore  body  was  found  which  constituted  the 
Emma  mine.  About  this  time  I  met  James  Smith, — found 
him  prospecting  different  mines.  About  the  middle  of  No- 
vember following,  met  Smith  in  Salt  Lake  City;  he  was  then 
arranging  his  business  matters  to  go  to  Chicago  to  spend  the 
winter.  At  the  same  time  I  learned  from  Woodman  that  he 
contemplated  making  Smith  interested  with  us  in  the  Emma 
mine,  and  to  charge  him  nothing.     It  was  presented  to  him. 
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That  information  was  given  me  by  both  Smith  and  Woodman — 
that  Smith  acquired  his  interest  without  consideration;  he  was 
given  to  understand  what  his  interest  was  in  February,  1870, 
when  he  was  placed  with  the  rest  of  us  as  locators  of  the  mine. 
During  the  summer  and  fall  of  1869,  Smith  was  engaged  in 
mining,  superintending  the  works  in  the  Illinois  Tunnel — 
was  also  working  upon  other  locations." 

Wm.  Chisholm  shows  that  in  the  summer  of  1869,  Smith 
worked,  first  in  the  Woodhull  mine,  in  Brigham  Canyon. 
In  July,  he  went  to  Little  Cottonwood  Canyon  to  work  on  a 
mine  called  "The  Gem."  He  also  worked  the  same  summer 
on  the  Cincinnati  and  Illinois  Tunnel,  which  was  about  600 
feet  from  the  shaft  of  the  "Emma"  mine.  Smith  first  had  an 
interest  in  the  "Emma"  mine  shortly  before  its  location  in 
February,  1870. 

The  record  of  the  location  of  the  mine  shows  that  it  was 
located  February  24,  1870,  and  that  James  Smith  was  one  of 
the  locators. 

The  evidence  is  clearly  sufficient  to  overcome  the  loose 
general  declarations  of  interest  relied  upon  and  which  we 
have  examined. 

As  is  well  said  by  Greenleaf,  in  his  work  on  Evidence, 
§  200:  "With  respect  to  all  verbal  admissions  it  may  be 
observed  that  they  ought  to  be  received  with  great  caution — 
the  evidence  consisting,  as  it  does,  in  the  mere  repetition  of 
oral  statements,  is  subject  to  much  imperfection  and  mistake: 
the  party  himself  either  being  misinformed,  or  not  having 
clearly  expressed  his  own  meaning,  or  the  witness  having 
misunderstood  him.  It  frequently  happens  also  that  the  wit- 
ness, by  unintentionally  altering  a  few  of  the  expressions  really 
used,  gives  an  effect  to  the  statement  completely  at  variance 
with  what  the  party  actually  did  say." 

We  see  no  cause  to  disturb  the  decree  below,  and  the  judg- 
ment of  the  Appellate  Court  will,  therefore,  be  affirmed. 

Judgment  affirmed. 
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James  H.  Nichols 

v. 

The  School  Directors,  etc. 

1.  School  house — temporary  use  of,  for  religious  worship,  not  forbidden  by  the 
constitution.  The  provisions  of  the  statute  that  school  directors  may  grant  the 
temporary  use  of  school  houses,  when  not  occupied  by  schools,  for  religious 
meetings  and  Sunday  schools,  for  evening  schools,  for  literary  societies,  and 
such  other  meetings  as  they  may  deem  proper,  is  not  repugnant  to  any  consti- 
tutional provision,  and  the  use  of  a  school  house  for  temporary  religious  meet- 
ings, which  do  not  interfere  with  the  schools,  will  not  be  enjoined  as  illegal. 

2.  An  incidental  use  of  a  school  house  for  the  holding  of  religious  meetings 
not  interfering  with  school  purposes  is  not,  in  any  reasonable  sense,  inconsis- 
tent with  its  faithful  application  to  the  object  of  a  gift  or  donation  for  school 
purposes,  and  such  an  use  of  the  same  is  not  an  appropriation  or  payment  from 
any  public  fund  in  aid  of  any  church,  etc. 

3.  Religion  and  religious  worship  are  not  so  placed  under  the  ban  of  the 
constitution,  that  they  may  not  be  allowed  to  become  the  recipient  of  any 
incidental  benefit  whatever  from  the  public  bodies  or  authorities  of  the  State. 

Appeal  from  the  Circuit  Court  of  Livingston  county ;  the 
Hon.  N.  J.  Pillsbury,  Judge,  presiding. 

Mr.  L.  E.  Payson,  for  the  appellant. 

Mr.  W.  T.  Ament,  and  Mr.  S.  S.  Lawrence,  for  the 
appellees. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court: 

This  was  a  bill  for  an  injunction  by  complainant  as  a  citizen, 
tax-payer  and  freeholder  of  the  school  district  of  which  de- 
fendants were  directors,  to  restrain  them  from  allowing  the 
school  house  of  that  district  to  be  used  by  any  society  or 
organization  for  the  purpose  of  a  religious  meeting  house. 

The  grievance  as  set  forth  in  the  bill  is,  that  the  defendants 
have,  as  such  directors,  given  permission  to  different  church 
organizations  to  hold  religious  services  in  the  school  house, 
against  the  protest  of  complainant  and  other  tax-payers  of  the 
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district;  that  under  this  permission  some  of  the  church  organ- 
izations purpose  holding  stated  meetings  in  the  school  house; 
that  by  this  means  complainant  is  compelled  to  aid  in  furnish- 
ing a  house  of  worship,  and  for  religious  meetings,  contrary 
to  the  law  of  the  land ;  that  he  is  opposed  to  such  use  of  the 
house  by  the  societies,  and  that  such  meetings  are  about  to  be 
held  in  the  same  contrary  to  his  wishes,  wherefore  he  prays 
the  injunction. 

A  demurrer  was  filed  to  the  bill,  which  the  circuit  court 
sustained,  and  dissolved  the  temporary  injunction  which  had 
been  granted,  and  dismissed  the  bill.  The  complainant  ap- 
pealed to  this  court. 

By  statute,  the  supervision  and  control  of  school  houses  is 
vested  in  the  school  directors  of  the  district,  and  "who  may 
grant  the  temporary  use  of  school  houses,  when  not  occupied 
by  schools,  for  religious  meetings  and  Sunday  schools,  for 
evening  schools  and  for  literary  societies,  and  for  such  other 
meetings  as  the  directors  may  deem  proper."  Rev.  Stat. 
1874,  p.  958,  §  39. 

There  is  clearly  sufficient  warrant  in  the  statute,  if  that  be 
valid,  for  the  action  of  the  school  directors. 

But  the  statute  is  assailed  as  being  unconstitutional. 

The  clauses  of  the  constitution  which  are  pointed  out  as 
being  supposed  to  be  violated  by  this  statute  are  the  following 
only: 

"No  person  shall  be  required  to  attend  or  support  any  min- 
istry or  place  of  worship  against  his  consent,  nor  shall  any 
preference  be  given  by  law  to  any  religious  denomination  or 
mode  of  worship."     Art.  2,  §  3. 

Art.  8,  §  3,  forbidding,  among  other  public  bodies,  the 
General  Assembly  or  any  school  district  from  ever  making 
any  appropriation  or  paying  from  any  public  fund  whatever 
anything  in  aid  of  any  church  or  sectarian  purpose,  etc.  :  and 
forbidding  the  State  or  any  public  corporation  from  making 
any  grant  or  donation  of  land,  money  or  other  personal  prop- 
erty to  any  church  or  for  any  sectarian  purpose. 
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"All  lands,  moneys,  or  other  property,  donated,  granted  or 
received  for  school,  college,  seminary  or  university  purposes, 
and  the  proceeds  thereof,  shall  be  faithfully  applied  to  the 
objects  for  which  such  gifts  or  grants  were  made."  Art.  8, 
§2. 

It  seems  to  us  a  very  strained  interpretation  to  attempt  to 
bring  the  present  case  within  the  reach  of  either  one  of  the 
above  constitutional  provisions. 

The  latter  one  relates  to  the  subject  of  a  gift  or  grant, 
which  this  school  house  is  not  shown  to  be,  and  if  it  were,  it 
is  not  perceived  wherein  an  incidental  use  of  the  house  for  the 
holding  of  religious  meetings,  not  in  any  way  in  interference 
with  school  purposes,  would  in  any  reasonable  sense  be  in- 
consistent with  its  faithful  application  to  the  object  of  the  gift 
or  grant. 

The  second  provision  respects  the  making  of  an  appropri- 
ation or  payment  from  some  public  fund  in  aid  of  any  church 
or  sectarian  purpose,  and  it  can  not  be  claimed  that  this  con- 
templated use  of  the  school  house  is  such. 

In  what  manner,  from  the  holding  of  religious  meetings  in 
the  school  house,  complainant  is  going  to  be  compelled  to  aid 
in  furnishing  a  house  of  worship  and  for  holding  religious 
meetings,  as  he  complains  in  his  bill,  he  does  not  show.  We 
can  only  imagine  that  possibly,  at  some  future  time,  he  might 
as  a  tax-payer  be  made  to  contribute  to  the  expense  of  repairs 
rendered  necessary  from  wear  and  use  of  the  building  in  the 
holding  of  religious  meetings.  A  single  holding  of  a  religious 
meeting  in  the  school  house  might,  in  that  way,  cause  dam- 
age in  some  degree  to  the  building,  upon  the  idea  that  con- 
tinual dropping  wears  away  stone,  but  the  injury  would  be 
inappreciable.  As  respects  any  individual  pecuniary  expense 
which  might  be  in  this  way  involved,  we  think  that  consider- 
ation may  be  properly  disposed  of  under  the  maxim  de  mini- 
mis, etc. 

The  thing  contemplated  by  the  constitutional  provision 
first  above  named  was  a  prohibition   upon   the  legislature  to 
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pass  any  law  by  which  a  person  should  be  compelled  without 
his  consent  to  contribute  to  the  support  of  any  ministry  or 
place  of  worship. 

Such  a  matter  as  the  subject  of  complaint  here,  we  do  not 
regard  as  within  its  purview. 

Religion  and  religious  worship  are  not  so  placed  under  the 
ban  of  the  constitution  that  they  may  not  be  allowed  to  become 
the  recipient  of  any  incidental  benefit  whatsoever  from  the 
public  bodies  or  authorities  of  the  State.  That  instrument 
itself  contains  a  provision  authorizing  the  legislature  to  exempt 
property  used  for  religious  purposes  from  taxation;  and  thereby, 
the  same  as  is  complained  of  here,  there  might  be  indirectly 
imposed  upon  the  tax-payer  the  burden  of  increased  taxation, 
and  in  that  manner  the  indirect  supporting  of  places  of  wor- 
ship. In  the  respect  of  the  possibility  of  enhanced  taxation 
therefrom,  this  provision  of  the  constitution  itself  is  even 
more  obnoxious  to  objection  than  this  permission  given  by  the 
school  directors  to  hold  religious  meetings  in  the  school  house. 
There  is  no  pretence  that  it  is  in  any  way  in  interference  with 
the  occupation  of  the  building  for  school  purposes. 

We  think,  the   court   rightly  sustained  the  demurrer  and 

dismissed  the  bill,  as  making  no  case  for  an  injunction. 

The  decree  will  be  affirmed. 

Decree  affirmed. 


Anthony  C.  Welch  et  al. 

v. 

Henry  Sherer  et  al. 

1.  Mechanic's  lien — work  not  done  in  accordance  with  plans.  Although 
work  done  on  a  building  by  a  sub-contractor  may  not,  be  exactly  according  to 
the  plans  and  specifications  referred  to  in  the  original  contract,  yet  if  it  as  a 
whole  is  done  to  the  satisfaction  of  the  owner  of  the  property,  except  in  a  few 
minor  matters,  which  the  sub-contractor  offers  to  correct,  and  is  prevented 
from  so  doing  by  the  owner,  and  the   cost  of  such   coi-rection   is   trifling,  the 
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sub-contractor  may  enforce  his  lien,  and  defects  not  arising  from  the  execu- 
tion of  the  work,  but  from  the  architecture,  will  not  defeat  the  lien. 

2.  Same — estoppel.  If  the  owner  of  a  building,  when  called  on  by  a  sub- 
contractor to  state  the  original  contract,  neglects  to  do  so,  but  promises  to  see 
that  the  sub-contractor  is  paid  for  his  work,  which  is  performed  on  the  faith 
of  such  assurance,  such  owner  will  be  estopped  from  setting  up  as  against 
the  sub-contractor  a  provision  in  the  contract  for  payment  in  land,  or  from 
setting  up  that  the  principal  contractor  had  been  fully  paid. 

Appeal,  from  the  Superior  Court  of  Cook  county;  the  Hon. 
Samuel  M.  Moore,  Judge,  presiding. 

Mr.  Fred  L.  Kimmey,  for  the  appellants. 

Mr.  E.  A.  Crane,  for  the  appellees. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court : 

Appellees  filed  a  bill  in  the  Superior  Court  of  Cook  county, 
to  enforce  a  mechanic's  lien  as  sub-contractors  under  a  contract 
with  Peter  McNally,  against  Anthony  C.  Welch,  the  owner 
of  a  lot  in  the  city  of  Chicago,  Elijah  C.  Cole,  a  mortgagee 
holding  a  mortgage  upon  the  same,  and  Peter  McNally,  the 
original  contractor.  A  decree  establishing  a  lien  in  favor  of 
appellees  was  entered,  to  reverse  which  an  appeal  was  taken 
to  this  court. 

It  appears,  from  the  evidence,  that  Welch  entered  into  a 
contract  in  writing  with  McNally,  as  follows  :  "  This  agree- 
ment, made  and  concluded  this  26th  of  September,  1876,  be- 
tween Anthony  Welch,  and  Peter  MdSTally  &  Co.,  witnesseth, 
that  the  said  Peter  McNally  &  Co.  agree  to  build  a  building  on 
the  southwest  corner  of  West  Fourteenth  street  and  Laflin,  ac- 
cording to  certain  plans  and  specifications,  for  the  sum  of  $2375, 
to  be  paid  as  follows:  A  piece  of  land  in  Iowa,  being  south- 
east quarter  section  30,  township  81,  range  28  west,  in  Dallas 
county,  for  $500,  and  $1875  cash,  in  payments  as  follows: 
$450  cash  when  first  floor  joists  are  laid,  $450  cash  when  the 
roof  is  on,  $450  cash  when  the  building  is  plastered,  and 
$525  when  the  building  is  completed.  In  case  said  Welch 
5—93  III., 
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shall  pay  said  McNally  &  Co.  the  sum  of  $500  on  or  before 
the  first  day  of  January,  1877,  then  the  said  Welch  shall  not 
deed  the  said  land  in  Iowa;  but  if  not  paid  for  at  that  price, 
the  land  shall  be  deeded.  The  said  building  shall  be  com- 
pleted in  full  by  December  1,  1876,  and  to  be  done  in  a  good 
workmanlike  manner.  In  witness  whereof  the  parties  hereto 
have  set  their  hands  and  seals,  this  26th  day  of  September, 
1876.  Anthony  Welch, 

Peter  McNally  &  Co." 

It  further  appears  that  Welch  had  paid  on  the  contract,  at 
the  time  notice  was  served  on  him  by  appellees,  the  sum  of 
$2122.82. 

Appellees  made  three  verbal  contracts  with  Peter  McNally, 
one  to  furnish  the  lumber,  sash,  doors,  blinds,  mouldings, 
casings,  etc.,  for  the  building,  for  $356 ;  the  second,  to  furnish 
certain  other  material  for  the  building,  amounting  to  $76.40; 
the  third,  for  finishing  the  house,  $65.  Appellees,  from 
time  to  time,  received  money,  as  the  building  progressed, 
amounting  to  about  $210,  and  claim  as  now  due  them  $278.81. 

The  building  was  completed  in  due  time,  but  Welch  was 
not  satisfied  with  the  stairs,  the  skylight,  and  some  minor  de- 
tails, and  claimed  that  they  were  not  done  in  accordance  with 
the  plans  and  specifications.  A  dispute  arose  on  this  account, 
and  very  naturally,  too,  for  it  does  not  appear  that  the  plans 
were  satisfactory  to  any  one  connected  with  the  work.  There 
were  two  sets  of  plans,  and  neither  seems  to  have  been  strictly 
adhered  to.  The  evidence  is  incomplete  in  not  showing 
what  the  plans  were;  but  it  clearly  shows  that  the  work  as  a 
whole  was  done  to  the  satisfaction  of  McNally  and  Welch, 
except  in  a  few  minor  matters,  which  appellees  were  willing 
and  offered  to  correct,  and  were  prevented  from  correcting 
by  Welch,  and  that  the  cost  of  such  corrections  would  be 
about  $6. 

The  appellant  Welch  sought  to  charge  appellees  with  the 
defective  construction  of  a  stairway ;  but  this  can  not  be 
allowed,  for  the  testimony  of  all  the  witnesses  on  that  point 
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shows  that  the  difficulty  is  not  in  the  workmanship  in  the 
construction  of  the  stairs,  but  in  the  location  of  the  partitions 
of  the  building.  The  fault  is  in  the  architecture,  and  not  in 
its  execution. 

The  main  question  for  decision  in  the  case  is,  whether 
Welch,  at  the  time  the  lien  notices  were  served  upon  him, 
owed  McNally,  the  contractor,  anything  on  the  contract,  and 
if  so,  whether  land  or  money. 

It  appears  that  appellees  requested  Welch  to  inform  them 
of  the  terms  of  the  contract  between  him  and  McNally,  but 
he  neglected  to  do  so,  simply  saying  to  them  that  he  would 
see  them  paid.  Appellees  never  heard  about  a  payment  for 
the  work  in  Iowa  land  until  after  the  work  was  done,  and 
then  it  was  from  McNally  they  obtained  that  information. 
Frequently  during  the  progress  of  the  work  they  held  con- 
versations with  Welch,  and  although  he  spoke  about  payments 
on  various  occasions,  he  never  intimated  that  part  of  the  con- 
tract price  was  to  be  paid  in  land.  That  feature  of  the  con- 
tract was  not  mentioned  to  appellees  by  either  Welch  or 
McNally  until  after  they  had  completed  their  work. 

It  is  contended  by  appellees  that  Welch  abandoned  the  pro- 
vision in  his  contract  in  regard  to  part  payment  in  land,  and 
availed  himself  of  the  privilege  of  paying  in  money  instead, 
and  therefore  can  not  resist  the  payment  of  the  entire  contract 
price  in  money.  But  in  the  view  which  we  take  of  the  law  it 
is  not  necessary  to  discuss  the  correctness  of  that  position. 

The  statute  contains  no  provision  which  requires  the  owner 
or  the  original  contractor  to  reveal  to  a  sub-contractor  the 
terms  of  the  contract  between  the  owner  and  the  original  con- 
tractor. And  yet  the  rights  of  the  sub-contractor  to  a  lien 
for  work  done  or  material  furnished  depend  upon  that  con- 
tract. The  rights  of  the  sub-contractor  are  undoubtedly  de- 
pendent upon  the  terms  of  the  contract  between  the  owner 
and  the  original  contractor,  so  far  as  his  relations  to  the  owner 
and  his  claims  against  the  land  are  concerned.  It  may  not  be 
the  duty  of  the  owner  to  inform  the  sub-contractor  of  the  terms 
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of  the  original  contract,  but  when  called  upon  by  the  sub- 
contractor to  do  so  he  is  not  at  liberty  to  mislead  him  as  to  the 
conditions  of  that  contract,  in  so  far  as  they  may  bear  upon 
the  rights  of  the  sub-contractor. 

The  owner  can  not  be  allowed,  after  assuring  him  that  he 
would  be  paid  for  his  work  when  it  was  done,  and  after  per- 
mitting him  upon  the  faith  of  such  assurance  to  do  work,  to 
set  up  against  the  claim  of  the  sub-contractor  a  provision  in 
the  original  contract  for  payment  in  a  mode  which  is  foreign 
to  the  generally  accepted  meaning  of  the  word,  or  to  set  up 
that  the  principal  contractor  had  been  fully  paid.  Payment 
maybe  made  in  land,  if  such  be  the  contract;  but  payment 
for  service  or  goods,  in  the  absence  of  special  contract,  is  to 
be  made  in  money. 

The  appellees,  from  the  conduct  and  conversation,  had  a 
right  to  expect  payment  in  money,  and  not  in  land.  The 
statements  of  Welch,  the  owner,  gave  them  to  understand  that 
such  was  to  be  the  mode  of  payment,  and  that  a  sufficient  sum 
remained  unpaid  to  the  original  contractor  to  cover  their  claim. 
He  is  now  estopped  to  deny  that,  upon  the  faith  of  which  ap- 
pellees acted. 

As  between  Welch  and  McNally,  the  parties  to  the  original 
contract,  a  different  rule  may  prevail ;  but  in  view  of  the  evi- 
dence, Welch  shall  not  be  heard  to  say,  in  answer  to  the  claim 
of  the  sub-contractors,  that  he  does  not  owe  McNally,  or  that 
he  owes  McNally  land,  and  not  money. 

It  appears  from  the  proofs,  also,  that  there  is  still  unpaid  of 
the  contract  price  sufficient  to  pay  the  just  demands  of  com- 
plainants. The  court  below  entered  a  decree  in  favor  of  ap- 
pellees for  $225.  This  decree  in  this  regard  is  sustained  by 
the  evidence.  It  is  insisted  that  the  notice  in  writing 
served  on  Welch  was  not  a  compliance  with  the  statute.  The 
proof  is  satisfactory  that  a  second  notice  was  served,  and  in 
apt  time — to  which  the  exceptions  taken  do  not  apply. 

The  decree  is  affirmed. 

Decree  affirmed. 
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The  Protection  Life  Insurance  Company 

v. 

William  O.  Osgood. 

1.  Corporation — liability  for  refusing  to  transfer  stock  to  a  purchaser.  A 
corporation  will  be  liable  in  an  action  on  the  case  for  refusing  to  transfer  on 
its  books  shares  of  its  capital  stock  which  it  has  issued,  to  a  purchaser  of  the 
same,  unless  such  stock  is  absolutely  void  for  fraud  or  want  of  consideration, 
in  which  latter  event  no  action  will  lie  against  the  corporation  for  such  refusal. 

2.  Consideration — -for  shares  of  capital  stock  issued  by  corporation.  Where 
notes  secured  by  mortgage  on  real  estate  are  accepted  by  a  corporation  in 
payment  for  shares  of  capital  stock  subscribed,  and  certificates  of  stock  issued 
and  delivered,  this,  as  between  the  stockholder  and  the  company,  will  consti- 
tute a  good  consideration  for  the  stock. 

3.  Fraud — in  giving  securities  inpayment  for  stock.  The  fact  that  securities 
given  by  a  party  to  a  corporation  in  payment  for  subscription  to  stock  prove 
valueless,  does  not  constitute  such  a  fraud  as  to  invalidate  the  certificates  of 
stock  issued  and  delivered,  when  it  does  not  appear  that  the  party  knew  the 
securities  to  be  valueless,  or  represented  them  to  be  good,  or  resorted  to  any 
means  whatever  to  mislead,  deceive  or  defraud  the  company,  or  to  prevent  it 
from  inquiring  into  the  facts. 

4.  In  an  action  on  the  case  by  a  purchaser  of  stock  in  an  incorporated  insu- 
rance company,  against  the  company,  for  refusing  ta  transfer  the  stock  on  its 
books,  the  company  offered  to  prove  that  when  the  subscription  was  made, 
checks  were  given  by  the  parties  subscribing  for  the  amount  of  the  stock, 
which  the  company  agreed  to  hold  until  the  State  Treasurer  should  accept 
certain  notes  secured  by  mortgage  which  were  given  to  the  company  in  pay- 
ment for  the  stock,  and  that  after  the  Treasurer  had  passed  upon  and  accepted 
the  securities  as  a  part  of  the  guaranteed  fund,  the  checks  were  returned;  and 
that  subsequently  the  securities  were  discovered  to  be  of  little  or  no  value,  and 
upon  notice  being  given  to  one  of  the  subscribers,  he  gave  other  securities,  that 
also  proved  to  be  of  little  or  no  value.  This  evidence  the  court  refused  to  ad- 
mit. The  proofs  showed  that  the  company  still  held  all  these  securities,  and 
there  was  nothing  to  show  that  the  subscribers  had  acted  fraudulently:  Held, 
that  there  was  no  error  in  refusing  to  admit  the  evidence. 

Writ  of  Error  to  the  Appellate  Court  of  the  First  Dis- 
trict; the  Hon.  Theodore  D.  Murphy,  presiding  Justice, 
and  Hon.  George  W.  Pleasants  and  Hon.  Joseph  M. 
Bailey,  Justices. 


70  Protection  Life  Ins.  Co.  v.  Osgood.     [Sept.  T. 

Statement  of  the  case.     Brief  for  Plaintiff  in  Error. 

This  was  an  action  on  the  case,  by  William  O.  Osgood, 
against  the  Protection  Life  Insurance  Company,  brought  in 
the  circuit  court  of  Cook  county,  to  recover  damages  for  a 
refusal  of  the  company  to  transfer  on  its  books  eighty  shares 
of  its  capital  stock,  which  has  been  issued  to  Mrs.  Mary  A. 
Williams  and  one  Chesbrough. 

The  plaintiff  claimed  said  shares  by  reason  of  a  purchase 
thereof,  and  an.  assignment  duly  made  to  him  by  indorsement 
on  the  back  of  the  certificates  for  the  shares,  and  by  a  warrant 
of  attorney  authorizing  the  transfer  of  the  shares  to  him,  duly 
executed  by  Williams  and  Chesbrough. 

The  trial  of  the  case  resulted  in  a  verdict  and  judgment  in 
favor  of  the  plaintiff  for  $10,070.67  and  for  costs.  The  case 
was  taken  by  appeal  to  the  Appellate  Court  of  the  First  Dis- 
trict, which,  upon  a  hearing,  affirmed  the  judgment  of  the 
circuit  court,  and  the  case  is  brought  to  this  court  by  writ  of 
error. 

Mr.  ED.  Beam,  and  Mr.  E.  D.  Cook,  for  the  plaintiff 
in  error,  after  stating  the  facts,  made,  among  others,  the  fol- 
lowing points: 

1.  The  stock  in  question  in  this  suit  was  never  actually 
paid  in  cash,  was  illegal  and  void,  and  the  company  could  not 
be  required  to  transfer  it  upon  its  books.  Rev.  Stat.  1874, 
p.  604,  sees.  36  and  37;  The  People  ex  rel.  Wallace  v.  Sterling 
lilfg.  Co.  82  111.  457. 

2.  Fraud  avoids  all  contracts  into  which  it  enters,  and 
may  be  set  up  as  a  defence,  as  well  in  courts  of  law  as  in 
courts  of  equity.  Jamison  v.  Beaubien,  3  Scam.  113;  Rogers 
v.  Brent,  5  Gilm.  573;  Miller  v.  Markle,  21  111.  152;  Winston 
v.  McFarland,  22  id.  38;  Binnet  v.  Moles  et  al.  38  la.  25. 

3.  Where  a  by-law  of  a  corporation,  authorized  by  its 
charter,  provides  that  no  transfer  of  stock  shall  be  valid  unless 
made  on  the  books  of  the  corporation,  a  purchaser  without  a 
transfer  upon  the  books  takes  the  stock  subject  to  all  the 
equities   in    favor   of  the   corporation,  or   any   other    person. 
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Kellogg  v.  Stockioell  et  al.  75  111.  6S;  Hall  v.  Rose  Hill,  etc., 
Road  Co.  70  id.  673;  McCready  v.  Rumsey,  6  Duer  (N.  Y.) 
574;  Stebbins  v.  Phoenix  Fire  Ins.  Co.  3  Paige  (Ch.)  350; 
Lockwood  v.  Mechanics'  National  Bank,  9  P.  I.  308 ;  Mechan- 
ics7 Bank  v.  New  York,  etc.,  Railroad  Co.  13  N.  Y.  (3  Kern.) 
599 ;  New  York,  etc.,  Railroad  Co.  v.  Schuyler,  34  N.  Y.  30. 

4.  The  provision  that  no  transfer  of  stock  should  be  valid 
until  entered  on  the  books  of  the  company,  was  lawful,  was 
designed  for  the  protection  of  the  company,  and  was  binding 
on  the  holder  and  the  transferee  of  stock.  The  People  ex  rel. 
etc.  v.  Bevin,  17  111.  84;  Hall  v.  Rose  Hill,  etc.,  Road  Co.  70 
id.  673 ;  Kellogg  v.  Stockwell,  75  id.  68  ;  Oxford  Turnpike  Co. 
v.  Bunnel,  6  Conn.  552  ;  Merrimack  Mining  Co.  v.  Levy,  54  Pa. 
St.  227;  Fisher  v.  Essex  Bank,  5  Gray  (Mass.)  373. 

5.  It  is  true  it  has  been  held  in  some  cases  that  such  a 
transfer  of  stock,  without  compliance  with  the  regulations  and 
by-laws  of  the  company,  was  good,  even  as  against  the  corpo- 
ration; but  in  no  case  in  this  country  has  it  ever  been  so  held 
unless  it  appeared  affirmatively  that  the  transferee  was  a  pur- 
chaser for  value  and  without  notice  of  any  fraud  upon,  or 
other  defence,  by  the  company.  Mt.  Holly  Turnpike  Co.  v. 
Ferree,  17  N.  J.  Eq.  117;  Steamship  Bock  Co.  v.  Heron,  52 
Pa.  St.  280;  Bond  v.  ML  Hope  Iron  Co.  99  Mass.  505;  Hol- 
brook  v.  New  Jersey  Zinc  Co.  57  N.  Y.  616. 

6.  The  doctrine  of  estoppel  can  not  be  applied  so  as  to 
give  validity  to  what  would  be  an  illegal  act,  or  to  prevent 
the  corporation  from  setting  up,  in  answer  to  a  claim  to  stock, 
that  the  same  is  void  as  having  been  issued  in  violation  of 
law.  New  York,  etc.,  Railroad  Co.  v.  Schuyler,  30  Barb. 
(N.  Y.)  534;  Mattox  v.  Hightshue,  39  Ind.  95;  In  re  Corn- 
stock,  3  Sawyer,  218,  and  cases  cited ;  Martin  v.  Zellerbach,  38 
Cal.  300;  The  People  ex  rel.  etc.  v.  Sterling  Mfg.  Co.  82  111. 
457;  Russell  v.  Be  Grand,  15  Mass.  37. 

7.  Only  parties  and  privies  are  bound  by,  and  only  those 
whose  conduct  it  is  intended  to  influence  and  their  privies 
may  take  advantage  of,  an  estoppel.     If  the  act  was  res  inter 


72  Protection  Life  Ins.  Co.  v.  Osgood.     [Sept.  T. 

Brief  for  Defendant  in  Error. 

alios  acta,  there  will  be  no  estoppel.  A  stranger  can  neither 
take  advantage  of  nor  be  bound  by  an  estoppel.  This  rule 
applies  equally  whether  the  estoppel  arise  by  deed,  by  record, 
or  from  matter  in  pais.  Bigelow  on  Estoppel,  442,  2d.  ed. ; 
Regina  v.  Ambergate,  etc.,  Railway  Co.  1  El.  &  Bl.  372;  Averill 
v.  Wilson,  4  Barb.  (N.  Y.)  180;  Kuhl  v.  Jersey  City,  8  C.  E. 
Green  (N.  J.)  84;  Mayenborg  v.  Haynes,  50  N,  Y.  675  ;  Mor- 
gan v.  Spangler,  14  Ohio  St.  102;  Simpson  v.  Pearson,  31 
Ind.  1;  Mills  v.  Graves,  38  111.  455;  Messure  v.  Noble,  11  id. 
531. 

Messrs.  Higgins,  Foebes  &  Cothran,  for  the  defendant 
in  error : 

1.  The  power  to  contract  by  a  corporation  with  its  stock- 
holders, is  the  same  as  with  ordinary  persons.  It  can  buy  of 
them,  sell  to  them,  make  loans  to  them,  and  make  contracts 
with  them, — in  all  of  which  the  parties  are  bound  by  the  ordi- 
nary rules  of  contract.  Saivyer  v.  Hoag,  17  Wallace  623; 
Harts  v.  Brown,  77  111.  226 ;  Upton  v.  Tribilcock,  91  U.  S. 
297 ;    Angell  &  Ames  on  Corp.  sec.  390. 

2.  If  the  payment  was  made  by  check,  and  the  same  amount 
then  loaned  to  the  subscriber,  as  between  the  company  and 
the  subscriber  there  was  a  payment.  Sawyer  v.  Hoag,  17 
Wall.  619. 

3.  But  even  if  the  payment  by  the  check  be  wholly  disre- 
garded, payment  by  bond  and  mortgage  was  such  as  could  be 
accepted  by  the  company,  and  was  good ;  the  sale  and  issue 
of  the  stock  were,  therefore,  not  ultra  vires,  as  claimed  by  the 
appellant.  Coates'  Case,  L.  K.  17  Eq.  169 ;  Carr  v.  LeFevre, 
27  Pa.  St.  413;  Stoddard  v.  Shetucket  Foundry  Co.  34  Conn. 
542 ;  Bridgeport  Bank  v.  N.  Y.  and  N.  H.  Ry.  Co.  30  id.  248. 

4.  But  even  if  the  sale  had  been  ultra  vires,  the  company, 
having  received  a  consideration,  can  not  now  be  heard  to  say 
there  was  no  contract.  Bradley  v.  Ballard,  55  111.  413;  Chi- 
cago Building  Society  v.  Conwell,  65  id.  453. 

In  this  respect  this  case  differs  from  the  case  of  The  People 
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v.  Sterling  Co.  82  111.  457,  where  there  was  no  consideration 
for  the  stock  sought  to  be  transferred,  and  which  was  issued 
without  even  any  pretence  of  payment  therefor.  The  contract, 
therefore,  must  stand  unless  the  pretended  fraud  avoided  it. 

5.  The  appellee  was  entitled  to  the  transfer  of  this  stock, 
having  acquired  a  perfect  title  thereto;  as  against  the  corpo- 
ration, he  has  a  clear  right  of  action  for  its  value,  after  refusal 
to  transfer  it  to  him.  Although  not  in  form  or  character 
negotiable  paper,  certificates  of  stock  approximate  it  as  nearly 
as  practicable.     Bank  v.  Lanier,  11  Wall.  (U.  S.)  369. 

The  legal  title  to  the  stock,  as  between  the  parties,  passed 
by  the  assignment  and  delivery  of  the  certificate  therefor. 
Leitch  v.  Wells,  48  N.  Y.  585. 

The  corporation  is  liable  for  a  wrongful  refusal  to  transfer 
stock.     Field  on  Corporations,  sec.  134. 

Although  certificates  of  stock  do  not  possess  the  qualities 
of  commercial  or  negotiable  paper,  and  even  a  bona  fide 
assignee  will  take  them  subject  to  all  equities  which  existed 
against  the  assignor,  still,  unless  the  right  to  the  transfer  on 
the  books  of  the  company  should  be  prohibited  by  contract 
of  subscription  or  otherwise,  the  corporation  could  not  refuse 
to  permit  such  transfer ;  and  in  case  of  such  refusal,  the  cor- 
poration would  be  liable  for  all  damage  sustained  thereby. 
Field  on  Corporatiops,  sec.  134,  p.  149;  Bank  v.  Lanier,  11 
Wall.  369. 

In  this  case  it  does  not  appear  by  the  record,  nor  was  there 
any  eifort  to  show,  that  the  corporation  had  any  lien  upon  the 
shares  of  appellee  or  his  assignor.  We  understand  the  law  to 
be  settled,  that  a  corporation  has  not  a  lien  on  the  shares  of  its 
stockholders  for  any  indebtedness  or  liability  to  the  company. 
Field  on  Corporations,  sec.  136 ;  Mass.  Iron  Go.  v.  Hooper,  7 
Cush.  483 ;  Sargent  v.  Franklin  Ins.  Co.  8  Pick.  90;  Steamship 
Dock  Co.  v.  Hervie's  Administratrix,  52  Pa.  St.  280 ;  1  Eedf. 
on  Railways,  sec.  33;  2  Dev.  Chan.  Ill;  Angell  &  Ames  on 
Corp.  sec.  335,  10th  ed. 

There  is  nothing  in  the  charter  or  by-laws  of  the  Protection 
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Life  Insurance  Company  giving  a  lien  upon  the  stock  of  a 
shareholder.  As  between  the  buyer  and  seller  of  shares,  a 
sale  of  the  stock  confers  upon  the  buyer  the  right  to  demand 
a  legal  transfer  of  the  shares  on  the  company's  book.  Webster 
v.  Upton,  91  U.  S.  (1  Otto)  65. 

And  for  a  refusal  of  said  demand  the  company  is  liable 
in  an  action  for  damages  as  for  a  conversion  of  the  stock. 
Bank  of  America  v.  McNeill,  10  Bush,  54. 

A  demand  for  a  transfer,  made  upon  any  officer  who  has 
charge  of  the  books  for  the  purpose,  is  good.  Greenmount 
Turnpike  Co.  v.  Bulla,  45  Ind.  1;  Williams  v.  Mechanics' 
Bank,  5  B latch.  59. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court: 

This  was  an  action  on  the  case,  brought  by  William  O. 
Osgood  against  The  Protection  Life  Insurance  Company,  to 
recover  a  certain  sum  in  damages  for  the  refusal  of  the  com- 
pany to  transfer  on  its  books  eighty  shares  of  its  capital  stock 
which  had  been  purchased  by  the  plaintiff. 

The  first  question  presented  by  the  record  is,  whether  the 
court  erred  in  rejecting  the  offered  evidence  of  the  defendant, 
to  the  effect  that  when  Chesbrough  and  Williams  subscribed  to 
the  capital  stock  of  the  Protection  Life  Insurance  Company 
checks  were  given  by  the  parties  for  the  amount  of  stock, 
which  the  company  agreed  to  hold  until  the  State  Treasurer 
should  accept  certain  notes  secured  by  mortgage,  which  were 
given  in  payment  for  the  stock;  and  after  the  Treasurer  had 
passed  upon  and  accepted  the  securities  and  filed  them  as  a 
part  of  the  guaranteed  fund,  the  checks  which  had  in  the  first 
place  been  given  were  returned;  that  subsequently  the  securi- 
ties were  discovered  to  be  of  little  or  no  value,  and  upon  notice 
being  given  to  Williams  he  gave  other  securities,  which  also 
in  the  end  turned  out  to  be  of  no  value. 

If  the  stock  which  the  company  issued  to  Chesbrough  and 
Williams  which  was  purchased  by  the  plaintiff  was  absolutely 
void,  it  is  apparent  that  an  action  could  not  be  maintained 
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against  plaintiff  in  error  for  a  failure  to  transfer  the  stock  upon 
its  books.  Was  the  offered  evidence  sufficient,  had  it  been  ad- 
mitted by  the  court,  to  establish  the  fact  that  the  stock  was 
void?  We  think  not.  Had  the  stock  been  fictitious,  or 
issued  without  any  consideration  whatever,  it  might  have 
been  regarded  as  void,  and  so  treated  by  the  company;  but 
such  was  not  the  case.  Concede  it  to  be  true  that  Ches- 
brough  and  Williams,  when  the  stock  was  issued  to  them, 
gave  the  company  their  respective  checks  for  the  amount  of 
stock  so  issued,  and  that  these  checks  were  held  under  an 
arrangement  until  certain  notes  secured  by  mortgage  on  lands 
in  Wisner's  subdivision  in  Cook  county,  which  had  been  de- 
livered to  plantiff  in  error,  could  be  passed  upon  and  accepted 
by  the  State  Treasurer  as  a  part  of  the  $100,000  required  to  be 
deposited  as  a  basis  of  commencing  business,  and  that  the 
checks  were  returned  after  the  securities  were  approved,  and 
that  these  securities  afterwards  turned  out  to  be  of  little  or 
no  value,  it  by  no  means  follows  that  the  stock  was  fictitious 
or  void.  If  the  checks  given  in  the  first  instance  were  not  to 
be  regarded  as  a  payment  for  the  stock  by  the  parties,  the 
notes  secured  by  mortgages  which  were  accepted  by  the  com- 
pany as  payment,  as  between  the  company  and  Chesbrough 
and  Williams  would  constitute  a  good  consideration  for  the 
stock.  Chetlain  v.  The  Republic  Life  Ins.  Co.  86  111.  220,  is 
an  authority  in  point,  where  it  was  held  that  promissory  notes 
given  by  a  stockholder  in  an  incorporated  company  for  the 
payment  of  the  first  twenty  per  cent  of  his  subscription  to  the 
capital  stock  are  founded  on  a  sufficient  consideration  to  sup- 
port them. 

But  it  is  said  the  stock  was  procured  from  the  company  by 
fraud;  that  the  Auditor  of  Public  Accounts  subsequently  dis- 
covered that  the  lands  mortgaged  to  secure  the  notes  which 
were  received  for  the  stock  were  of  little  or  no  value,  and  the 
securities  were  rejected  by  the  Auditor  as  not  being  of  the 
value  required  by  law.  However  this  may  have  been,  it  does 
not  appear  from  the  offered  evidence  that  Chesbrough  and 
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Williams  practiced  any  fraud  upon  plaintiff  in  error.  It  no- 
where appears  that  they  intended  to  cheat  or  defraud  the  com- 
pany. It  does  not  appear  that  they,  knowing  the  securities 
to  be  valueless,  represented  them  to  be  good — that  they  re- 
sorted to  any  means  whatever  to  mislead,  deceive  or  defraud 
the  company. 

If  the  lands  embraced  in  the  mortgage  were  covered  by 
water,  and  were  of  no  practical  value,  that  fact  might  have 
been  ascertained  by  the  company  by  making  inquiry  where 
the  lands  were  located,  and  as  no  means  were  resorted  to  by 
Chesbrough  and  Williams  to  prevent  the  company  from 
making  the  investigation,  it  would  seem  to  have  been  its 
duty  to  do  so.  But  the  conduct  of  Chesbrough  and  Williams 
when  the  securities  were  rejected  by  the  Auditor  is  incon- 
sistent with  the  theory  that  they  had  acted  in  bad  faith.  As 
soon  as  they  were  called  upon  for  additional  security  Williams 
turned  out  a  note  for  $20,000,  the  aggregate  amount  of  the 
subscription,  secured  by  a  deed  of  trust  on  certain  property 
in  the  village  of  Jefferson.  This  note  was  executed  by  one 
Henry  Sloan,  and  made  payable  to  the  president  of  the  com- 
pany. The  note  and  deed  of  trust,  as  well  as  the  other  notes 
and  mortgages,  have  been,  and  still  are,  held  by  the  company 
as  security  for  the  stock. 

Now,  while  it  may  appear,  from  the  offered  evidence,  that 
the  property  embraced  in  the  several  mortgages  was  not- 
valuable,  and  perhaps  was  not  good  security  for  the  payment 
of  the  amounts  secured  thereby,  still  we  perceive  nothing  in 
the  conduct  of  Chesbrough  and  Williams  which  could  be  re- 
garded as  fraudulent.  They  seem  to  have  acted  with  fairness" 
and  without  the  slightest  motive  to  defraud.  And  had  the 
offered  evidence  gone  to  the  jury  the  result  could  not  have 
been  otherwise  or  different  from  what  it  was. 

The  plaintiff  asked  no  instructions  to  the  jury,  and  none 
were  given  in  his  behalf;  but  after  the  jury  had  retired  to 
consider  of  their  verdict  they  made  application  to  the  court  for 
further  instructions.     In  response  to  their  inquiry  the  court 
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instructed  them  in  writing  that  the  question  whether  Osgood 
stands  in  the  place  of  Williams  is  not  before  them,  nor  is  the 
question  whether  Osgood  is  an  innocent  purchaser;  also,  that 
the  jury  had  no  right  to  consider  the  evidence  offered  which 
the  court  had  rejected.  The  giving  of  these  instructions  is 
relied  upon  as  error. 

We  perceive  nothing  wrong  in  the  instructions.  If  the  court 
was  right  in  the  rejection  of  the  offered  evidence,  the  direc- 
tion to  the  jury  in  the  instructions  would  follow  as  a  matter 
of  course.     The  judgment  will  be  affirmed. 

Judgment  affirmed. 


George  W.  Hill 
v. 
George  F.  Harding  et  al. 

1.  Attachment — effect  of  giving  recognizance  to  pay  judgment.  Where  the 
defendant's  recognizance  with  sureties  for  the  payment  of  whatever  judgment 
the  plaintiff  in  attachment  may  recover  is  taken,  and  approved  by  the  court, 
and  an  order  is  made  dissolving  the  attachment  and  releasing  the  property 
attached,  the  character  of  the  suit  as  a  proceeding  in  rem  is  changed,  and 
thereafter  becomes  a  proceeding  in  personam  as  if  commenced  by  summons, 
and  the  lien  of  the  attachment  ceases. 

2.  Same — plea  in  abatement  after  release  of  property.  After  the  approval  of 
a  recognizance  for  the  payment  of  whatever  judgment  the  plaintiff  may  re- 
cover in  a  suit  brought  by  attachment,  and  an  order  dissolving  the  attachment 
and  restoring  the  property  attached,  no  plea  in  abatement  traversing  the 
grounds  for  the  writ  can  be  entertained,  and  if  filed  there  is  no  error  in  strik- 
ing the  same  from  the  files. 

3.  Practice — reinstating  plea  stricken  from  the  files.  Ordinarily,  where  a 
pleading  of  any  kind  has  been  once  properly  stricken  from  the  files,  it  is  a 
matter  of  discretion  whether  the  court  will  on  application  reinstate  it,  and 
nothing  but  a  manifest  abuse  of  that  discretion  is  reviewable  in  an  appellate 
court. 

4.  Exceptions  and  bills  of  exceptions  —  when  necessary.  If  the  court 
makes  an  improper  ruling  upon  a  motion  to  strike  a  plea  from  the  files,  it  is 
the  duty  of  the  party  dissatisfied  with  the  action  of  the  court  to  except  to  its 
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ruling,  and  if  he  fails  to  do  so,  he  must  be  deemed  to  have  waived  the  error, 
and  if  once  waived,  it  is  a  matter  of  pure  discretion  whether  the  court  will 
reconsider  its  action. 

5.  Where  the  grounds  of  a  motion  together  with  the  exception  to  the  ruling 
have  not  been  preserved  by  a  proper  bill  of  exceptions,  this  court  can  not  con- 
sider the  question,  and  all  presumptions  are  in  favor  of  the  action  of  the  court 
below. 

6.  Bankruptcy — does  not  destroy  bona  fide  liens.  Although  one  of  the  chief 
objects  of  the  Bankrupt  law  of  the  United  States  was  to  place  creditors  of  the 
bankrupt  upon  terms  of  perfect  equality  in  sharing  in  the  distribution  of  his 
estate,  yet  in  making  such  distribution  it  was  not  intended  to  interfere  with 
the  rights  of  such  creditors  as  by  superior  diligence  have  in  good  faith  secured 
their  claims  against  the  bankrupt  by  acquiring  liens  upon  his  estate. 

7.  Same — effect  on  attachments.  Under  the  late  Bankrupt  act  the  assign- 
ment of  the  bankrupt's  estate  ipso  facto  dissolved  all  attachments  of  his  prop- 
erty commenced  within  four  months  before  the  commencement  of  the  bank- 
ruptcy proceedings,  but  did  not  affect  any  attachments  whereof  the  proceedings 
were  commenced  in  good  faith  prior  to  the  time  indicated,  or  dissolve  the  liens 
of  the  same,  or  prevent  the  creditor  from  prosecuting  his  suit  to  final  judg- 
ment. 

8.  In  all  cases  where  an  attachment  has  in  good  faith  been  sued  out  more 
than  four  months  before  the  commencement  of  proceedings  in  bankruptcy,  by 
which  the  attaching  creditor  acquires  a  valid  lien  upon  the  bankrupt's  estate, 
the  attaching  creditor  may,  notwithstanding  the  adjudication  in  bankruptcy, 
proceed  to  judgment  in  the  State  court  in  order  to  perfect  and  render  availa- 
ble his  lien  upon  the  attached  estate,  and  so  he  may  where  the  defendant  in 
attachment  has  procured  a  release  of  the  property  attached  by  giving  bond 
or  recognizance  for  the  payment  of  whatever  judgment  may  be  obtained 
against  him. 

9.  Same  —  construction.  The  several  provisions  of  the  Bankrupt  law 
should  be  considered  together  in  the  light  of  the  general  objects  and  purposes 
of  the  National  legislature  in  establishing  a  general  system  of  bankruptcy, 
and  should  be  so  construed  as  to  promote  and  effectuate  the  manifest  objects 
of  the  act,  though  such  construction  may  seem  in  conflict  with  the  literal 
phraseology  of  some  particular  section. 

Appeal  from  the  Appellate  Court  of  the  First  District;  the 
Hon.  Theodore  D.  Murphy,  presiding  Justice,  and  Hon. 
Geo.  W.  Pleasants  and  Hon.  Joseph  M.  Bailey,  Justices. 

On  the  16th  of  March,  1877,  appellees  sued  out  of  the  cir- 
cuit court  of  Cook  county  a  writ  of  attachment  against  the 
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estate  of  appellant,  which  was  on  the  same  day  levied  on  cer- 
tain lands  as  the  property  of  appellant. 

The  affidavit  upon  which  the  attachment  was  based  set  forth 
that  appellant  was  indebted  to  appellees  in  the  sum*  of  $8264, 
on  account  of  legal  services,  and  "that  he  was  about  fraudu- 
lently to  conceal,  assign,  or  otherwise  dispose  of  his  property 
or  effects,  so  as  to  hinder  or  delay  his  creditors." 

On  the  28th  of  the  same  month  appellant  as  principal,  and 
certain  other  parties  as  his  sureties,  entered  into  a  recognizance 
in  open  court,  wherein  they  bound  themselves  to  appellees  in 
the  sum  of  $16,528,  conditioned  that  if  appellant  should 
pay  the  amount  of  whatever  judgment  might  be  rendered 
against  him  in  said  attachment  suit,  on  the  final  trial  thereof, 
within  ninety  days  from  date  of  judgment,  the  recognizance 
was  to  be  void,  otherwise  to  remain  in  full  force  and  effect. 

Upon  entering  into  this  recognizance  an  order  of  court  was 
duly  entered  of  record  in  the  attachment  proceeding  dissolv- 
ing the  attachment  and  directing  the  property  levied  upon  to 
be  restored  to  appellant. 

On  the  6th  of  April  following  appellees  filed  a  declaration 
in  assumpsit  in  the  usual  form,  to  which,  on  the  18th  of  the 
same  month,  a  plea  of  the  general  issue  was  filed  and  issue 
joined  thereon.  At  the  same  time  appellant  also  filed  a  plea 
in  abatement  traversing  the  affidavit,  which  on  motion  of  ap- 
pellees was  stricken  from  the  files. 

On  the  17th  of  March,  1878,  appellant  entered  a  motion 
to  reinstate  upon  the  files  the  above  mentioned  plea  in  abate- 
ment, which  motion  was  overruled,  and  on  the  following  day 
the  cause  was  submitted  to  a  jury,  which  resulted  in  a  verdict 
and  judgment  in  favor  of  appellees  for  the  sum  of  $3500. 

Pending  the  motion  for  a  new  trial  appellant,  on  his  own 
petition,  was  duly  declared  a  bankrupt,  and  a  certified  record 
of  his  having  been  adjudged  a  bankrupt  was  filed  in  said 
attachment  proceedings,  and  upon  the  filing  thereof,  and  be- 
fore any  judgment  had  been  entered  on  the  verdict,  appellant 
moved  the  court  to  stay  further  proceedings  in  said  cause,  to 
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await  the  determination  of  the  court  of  bankruptcy  on  the 
question  of  his  discharge  as  such  bankrupt,  which  motion 
was  overruled  by  the  court,  and  final  judgment  was  thereupon 
entered  upon  the  verdict. 

This  judgment,  upon  appeal  to  the  Appellate  Court  for  the 
First  District,  was  affirmed,  and  appellant  now  brings  the 
record  by  appeal  to  this  court  for  review. 

Messrs.  Brandt  &  Hoffman,  for  the  appellant. 

Mr.  W.  H.  Barnum,  for  the  appellees. 

Mr.  Justice  Mulkey  delivered  the  opinion  of  the  Court: 

A  reversal  of  the  judgment  of  the  Appellate  Court  is  urged 
upon  two  grounds.  It  is  claimed,  in  the  first  place,  that  the 
circuit  court  erred  in  denying  appellant's  motion  for  a  stay 
of  proceedings  in  that  court  until  the  question  of  appellant's 
discharge  as  a  bankrupt  could  be  determined  in  the  District 
Court.  Secondly,  it  is  insisted  that  if  appellant  was  not  en- 
titled to  a  stay  of  proceedings,  then  his  motion  for  a  new  trial 
should  have  been  granted,  and  that  it  was  error  in  the  circuit 
court  to  refuse  it. 

We  will  consider  these  positions  in  the  inverse  order  in 
which  they  are  made.  By  reference  to  the  motion  for  a  new 
trial  it  will  be  perceived  that  the  only  ground  upon  which  the 
motion  was  based  was  the  action  of  the  court  in  striking  ap- 
pellant's plea  in  abatement  from  the  files. 

The  14th  section  of  chapter  11  of  the  Revised  Statutes  of 
1874,  entitled  "Attachments,"  provides  as  follows: 

"Any  defendant  in  attachment  desiring  the  return  of  the 
property  attached  may  at  any  time,  except  in  term  time,  at  his 
option,  instead  of  or  in  substitution  for  the  bond  required  in 
the  preceding  section,  give  like  bond  and  security  in  a  sum 
to  cover  the  debt  and  damages  sworn  to  in  behalf  of  the 
plaint  iff,  with  all  interest,  damages  and  costs  of  suit,  condi- 
tioned  that  the  defendant  will  pay  the  plaintiff  the  amount 
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of  the  judgment  and  costs  that  may  be  rendered  against  him 
in  that  suit,  on  a  final  trial,  within  ninety  days  after  such 
judgment  shall  be  rendered. 

"In  term  time  a  recognizance,  in  substance  as  aforesaid,  may 
be  taken  in  open  court  and  entered  of  record,  in  which  case 
the  court  shall  approve  of  the  security  and  the  recognizance 
made  to  the  plaintiff,  and  upon  a  forfeiture  of  such  recogni- 
zance judgment  may  be  rendered  and  execution  issued  as  in 
other  cases  of  recognizance. 

"In  either  case  the  attachment  shall  be  dissolved  and  the 
property  taken  restored,  and  all  previous  proceedings,  either 
against  the  sheriff  or  against  the  garnishees,  set  aside,  and  the 
cause  shall  proceed  as  if  the  defendant  had  been  seasonably 
served  with  a  writ  of  summons." 

The  recognizance  entered  into  by  appellant  and  his  sureties 
in  this  case  was  in  strict  conformity  with  the  provisions  of 
the  section  of  the  statute  just  cited,  and  when  so  taken  and 
approved  by  the  court,  and  the  order  dissolving  the  attach- 
ment was  duly  entered,  the  character  of  the  suit  as  a  proceeding 
in  rem  was  thereby  completely  changed.  The  suit  thereupon 
became  a  proceeding  in  personam  as  completely  as  if  it  had 
been  originally  commenced  by  an  ordinary  summons  and  no 
attachment  had  ever  been  sued  out;  and  the  qualified  lien 
which  appellees  acquired  by  the  levy  of  the  attachment  was 
forever  gone.  This  being  so,  no  possible  good  could  have 
resulted  from  an  inquiry  as  to  whether  the  attachment  was 
properly  or  improperly  sued  out. 

Suppose  the  plea  had  been  restored,  and  an  issue  formed 
thereon  had  been  tried  and  found  in  favor  of  appellant,  what 
judgment  could  the  court  have  rendered  thereon?  Certainly 
not  "  that  the  writ  of  attachment  be  quashed,"  for  that  was 
no  longer  before  the  court.  The  attachment  was  already  dis- 
solved, and  the  writ  itself  was  not  only  functus  officio,  but  its 
previous  effect  and  operation  were  completely  annihilated  by 
the  entering  into  and  approval  of  the  recognizance  and  the 
order  dissolving  the  attachment,  and  such  a  judgment  there- 
6—93  III. 
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fore  would  have  been  an  idle,  useless  ceremony,  without  any 
effect  whatever  upon  the  writ  in  question.  But  outside  of 
this,  was  appellant  in  a  position  to  make  this  motion  at  the 
time  it  was  interposed?  The  qualified  lien  which  appellees 
acquired  by  the  levy  of  their  attachment  was,  by  the  voluntary 
act  of  appellant,  completely  destroyed,  the  attachment  dis- 
solved, and  the  security  for  their  claim  which  the  attachment 
lien  upon  the  land  afforded  was  wholly  lost  to  appellees.  Upon 
the  dissolution  of  the  attachment,  the  land  upon  which  it  had 
been  levied  being  freed  from  the  lien,  appellant  was  at  once 
enabled  to  sell  or  otherwise  dispose  of  it  so  as  to  completely 
defeat  appellees'  claim,  in  the  event  his  sureties  on  the  recog- 
nizance should  prove  worthless.  It  will  be  observed,  also, 
that  this  recognizance  was  entered  into  on  the  28th  day  of 
March,  1877,  and  on  the  17th  of  April  following  the  plea  in 
abatement  was  filed,  and  on  the  26th  of  the  following  month 
it  was  stricken  from  the  files  on  motion  of  appellees. 

To  the  action  of  the  court  in  striking  this  plea  from  the 
files,  so  far  as  the  record  shows,  there  were  no  objections 
made  or  exceptions  taken  on  the  part  of  appellant,  and  no 
question  was  made  about  it  until  the  17th  day  of  March,  1878, 
nearly  ten  months  afterwards,  when  for  the  first  time  appel- 
lant questioned  the  action  of  the  court  in  striking  the  plea 
from  the  files  by  the  entry  of  his  motion  to  reinstate  it. 

In  the  meantime  appellant  became  a  bankrupt,  and  for 
aught  the  court  could  know  appellees'  witnesses  to  prove  the 
truth  of  the  affidavit  for  the  attachment  may  have  died,  or 
scattered  into  parts  unknown. 

Even  admitting  that  under  some  circumstances — which  we  do 
not  by  any  means  admit — a  defendant  in  an  attachment,  after 
having  entered  into  a  recognizance  like  the  one  under  con- 
sideration, can  afterwards  question  the  grounds  upon  which 
the  attachment  was  issued,  we  are  very  clear  that  appellant 
had  no  right  to  do  so,  under  the  circumstances  in  this  case. 
Ordinarily  where  a  pleading  of  any  kind  has  been  once  prop- 
erly stricken  from  the  files,  it  is  a  matter  of  discretion  whether 
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the  court  will  on  application  reinstate  it,  and  nothing  but  a 
manifest  abuse  of  that  discretion  is  reviewable  in  an  appellate 
court. 

On  the  other  hand,  it  is  well  settled,  that  if  the  court  makes 
an  improper  ruling  upon  a  motion  to  strike  a  plea  from  the 
files,  it  is  the  duty  of  the  party  dissatisfied  with  the  action  of 
the  court  to  except  to  its  ruling,  and  if  he  fails  to  do  so  he 
must  be  deemed  to  have  waived  the  error,  and  if  once  waived 
it  is  a  matter  of  pure  discretion  whether  the  court  will  recon- 
sider its  action.  2  Tidd,  788,  1st  Am.  ed. ;  Snell  v.  Trustees 
of  the  Society  of  the  Methodist  Episcopal  Church  of  Clinton,  etc. 
58  111.  290;  Reed  v.  Home,  73  id.  598.  And  where  the  grounds 
of  the  motion  together  with  the  exception  have  not  been  pre- 
served, as  in  this  case,  by  a  proper  bill  of  exceptions,  this  court 
can  not  consider  the  question,  and  all  presumptions  are  in 
favor  of  the  action  of  the  court  below.  It  follows,  therefore, 
that  the  circuit  court  committed  no  error  in  refusing  to  grant 
a  new  trial  for  the  reason  assigned  in  the  motion. 

The  remaining  question  to  be  considered,  and  the  one  mainly 
relied  upon  by  appellant  for  a  reversal,  is,  was  it  error  in  the 
circuit  court  to  proceed  to  judgment  after  appellant  had  been 
adjudicated  a  bankrupt  and  a  properly  certified  record  of  such 
adjudication  had  been  filed  in  the  attachment  cause  and  a 
formal  motion  for  a  stay  of  proceedings  entered  ?  We  have 
never  had  occasion  to  pass  upon  this  precise  question,  yet  it  is 
by  no  means  a  new  one  to  the  courts  of  the  country.  It  has 
been  passed  upon  both  in  the  State  and  Federal  courts,  and 
different  conclusions  have  been  reached.  Its  determination 
involves  the  consideration  of  some  of  the  provisions  of  the 
late  Bankrupt  act. 

Section  5106  of  the  Revised  Statutes  of  the  United  States 
provides  as  follows:  "No  creditor  whose  debt  is  provable 
shall  be  allowed  to  prosecute  to  final  judgment  in  any  suit  at 
law  or  equity  therefor  against  the  bankrupt,  until  the  question 
of  the  debtor's  discharge  shall  have  been  determined.  Any 
such  suit   or   proceeding  shall,  upon  the   application  of  the 
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bankrupt,  be  stayed  to  await  the  determination  of  the  court  in 
bankruptcy  on  the  question  of  discharge,  provided  there  is  no 
unreasonable  delay  on  the  part  of  the  bankrupt  in  endeavoring 
to  obtain  his  discharge,  and  provided  also,  that  if  the  amount 
due  the  creditor  is  in  dispute,  the  suit,  by  leave  of  the  court 
in  bankruptcy,  may  proceed  to  judgment  for  the  purpose  of 
ascertaining  the  amount  due,  which  amount  may  be  proved  in 
bankruptcy,  but  execution  shall  be  stayed." 

Section  5119  provides,  that  "a  discharge  in  bankruptcy 
duly  granted  (with  certain  exceptions  mentioned,  not  impor- 
tant here,)  shall  release  the  bankrupt  from  all  debts,  claims, 
liabilities  and  demands  which  were  or  might  have  been  proved 
against  his  estate  in  bankruptcy." 

Section  5044  provides,  that  "  as  soon  as  an  assignee  is  ap- 
pointed and  qualified,  the  judge,  or,  where  there  is  no  oppos- 
ing interest,  the  register,  shall,  by  an  instrument  under  his 
hand,  assign  and  convey  to  the  assignee  all  the  estate,  real  and 
personal,  of  the  bankrupt,  with  all  his  deeds,  books  and  papers 
relating  thereto,  and  such  assignment  shall  relate  back  to  the 
commencement  of  the  proceedings  in  bankruptcy,  and  by  opera- 
tion of  law  shall  vest  the  title  to  all  such  property  and  estate, 
both  real  and  personal,  in  the  assignee,  although  the  same  is 
then  attached  on  mesne  process  as  the  property  of  the  debtor, 
and  shall  dissolve  any  such  attachment  made  within  four 
months  next  preceding  the  commencement  of  the  bankruptcy 
proceedings." 

And  section  5118  provides,  that  "  no  discharge  shall  release, 
discharge  or  affect  any  person  liable  for  the  same  debt  for  or 
with  the  bankrupt,  either  as  partner,  joint  contractor,  indorser, 
surety  or  otherwise." 

These  provisions  of  the  act  of  Congress  should  be  considered 
together,  in  the  light  of  the  general  objects  and  purposes  of  the 
National  legislature  in  establishing  a  general  bankrupt  system, 
and  should  be  so  construed  as  to  promote  and  effectuate  the 
manifest  objects  of  the  act,  although  such  construction  may 
seem  in  conflict  with  the  literal  phraseology  of  some  particular 
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section  of  the  act.  While  one  of  the  chief  objects  of  Congress 
in  establishing  a  general  bankrupt  law  was  doubtless  to  place 
the  general  creditors  of  the  bankrupt  upon  terms  of  perfect 
equality  and  secure  an  equal  division  of  the  bankrupt's  estate 
among  them  in  proportion  to  their  respective  claims,  yet  it 
can  not  reasonably  be  supposed  that  it  was  intended,  in  mak- 
ing this  distribution,  to  at  all  interfere  with  the  rights  of  such 
creditors  of  the  bankrupt  as  by  superior  diligence  had  in  good 
faith  secured  their  claims  against  him,  by  acquiring  liens  upon 
his  estate.  In  pursuance  of  this  general  intent,  it  is  expressly 
provided  in  section  5052,  that  "no  mortgage  of  any  vessel,  or 
of  any  other  goods  or  chattels  made  as  security  for  any  debt 
in  good  faith  for  a  present  consideration,  and  otherwise  valid, 
and  duly  recorded  pursuant  to  any  statute  of  the  United  States 
or  of  any  State,  shall  be  invalidated  or  affected  by  an  assign- 
ment in  bankruptcy."  On  the  other  hand,  all  attempts  by  the 
bankrupt  or  one  in  contemplation  of  bankruptcy  to  give  one 
creditor  a  preference  over  another  are,  by  section  5021,  de- 
clared to  be  acts  of  bankruptcy,  and  fraudulent  and  void  as 
against  the  assignee. 

And  by  section  5046,  all  property  conveyed  by  the  bank- 
rupt in  fraud  of  his  creditors  is  made  to  vest  absolutely  in  his 
assignee.  And  for  the  purpose  of  more  effectually  preventing 
one  creditor  from  obtaining  an  undue  advantage  over  another 
through  the  instrumentality  of  legal  proceedings,  in  the  dis- 
tribution of  the  bankrupt's  estate,  it  was  expressly  provided, 
as  shown  by  section  5044  above  cited,  that  the  assignment  of 
the  bankrupt's  estate  should  dissolve  any  attachment  sued  out 
within  four  months  next  preceding  the  commencement  of  the 
bankruptcy  proceedings. 

Here  we  see  the  law  makers  distinguishing  attachments 
commenced  within  four  months  from  the  time  of  the  institu- 
tion of  proceedings  in  bankruptcy,  from  attachments  com- 
menced before  that  time.  The  effect  of  the  assignment  upon 
the  class  of  attachments  expressly  mentioned  is  clearly  and 
specifically  declared. 
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The  assignment  ipso  facto  dissolves  such  attachments. 
With  respect  to  attachments  made  more  than  four  months 
next  preceding  the  commencement  of  the  proceedings  in  bank- 
ruptcy, the  statute,  so  far  as  any  express  provision  is  concerned, 
is  silent;  yet,  there  can  be  as  little  doubt  as  to  the  intention 
of  the  law  makers  in  the  one  case  as  in  frhe  other.  "When  it  is 
declared  that  the  assignment  shall  dissolve  all  attachments 
made  within  a  given  period,  the  irresistible  inference  is  that 
all  attachments  not  made  within  the  specified  period  are  not 
dissolved  by  the  assignment.  Now,  if  it  was  not  intended 
that  the  latter  class  of  attachments  should  be  dissolved  by  the 
assignment,  it  must  have  been  intended  that  all  persons  who 
had,  in  good  faith,  more  than  four  months  before  the  com- 
mencement of  the  proceedings  in  bankruptcy,  acquired  attach- 
ment liens  upon  the  bankrupt's  property,  should  have  the 
benefit  of  such  liens,  and  it  would  therefore  follow  that  any 
construction  given  to  section  5106,  above  cited,  which  would 
deprive  the  attaching  creditor  of  the  benefit  of  such  lien,  can 
not  be  the  true  construction. 

Since  an  attachment  lien  is  always  defeated  by  a  failure  to 
obtain  judgment,  and  the  discharge  of  the  bankrupt  destroys 
the  right  of  action  so  that  no  judgment  can  be  obtained  after 
such  discharge,  it  is  manifest  that  to  hold  that  this  section 
applies  to  attachments  sued  out  more  than  four  months  before 
the  commencement  of  proceedings  in  bankruptcy  would  have 
the  effect,  in  all  cases  where  the  bankrupt  ultimately  obtains 
his  discharge,  of  defeating  the  attachment  lien  altogether. 

It  is  true  the  words  of  the  section  are  very  broad,  and  to 
construe  and  enforce  them  literally  would  defeat  an  attach- 
ment lien  like  the  one  supposed.  The  language  is:  "  No 
creditor  whose  debt  is  provable  shall  be  allowed  to  prosecute 
to  final  judgment/7  etc. 

The  claim  of  appellees  was  certainly  provable  under  the 
Bankrupt  act,  and  the  application  to  stay  proceedings  is  con- 
ceded to  have  been  made  before  judgment,  hence  it  can  not 
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be  denied  that  appellees  were  brought  within  the  literal  terms 
of  the  section  of  the  act  in  question. 

But,  as  already  observed,  to  construe  and  enforce  this  sec- 
tion according  to  its  literal  terms  would,  in  all  cases  of  the 
kind  supposed,  defeat  that  class  of  attachment  liens  which  the 
act  taken  as  a  whole  manifestly  intended  to  protect.  We  con- 
cede the  binding  authority  of  the  section  in  question  upon 
State  courts,  as  well  as  National,  and  in  an  appropriate  case  it 
should  be  enforced  just  like  any  other  provision  of  law.  But 
the  right  and  duty  to  enforce  the  law,  whether  it  be  Federal 
or  State,  necessarily  involves  the  right  and  duty  to  construe  it. 

Every  court  must  necessarily  determine  what  the  law  is 
before  it  can  apply  it.  We  therefore  hold,  after  a  very  care- 
ful consideration  of  the  various  provisions  of  the  Bankrupt 
act,  that  in  all  cases  where  an  attachment  has,  in  good  faith, 
been  sued  out  more  than  four  months — as  was  the  case  here — 
before  the  commencement  of  the  proceedings  in  bankruptcy, 
by  which  the  attaching  creditor  acquires  a  valid  lien  upon  the 
bankrupt's  estate,  the  attaching  creditor  may,  notwithstanding 
the  provisions  of  section  5106  of  the  Bankrupt  act  and  the 
admitted  adjudication  of  the  defendant  as  a  bankrupt,  proceed 
to  judgment  in  the  State  court  in  order  to  perfect  and  render 
available  his  lien  upon  the  attached  estate.  He  is  not  in  such 
case  bound  to  wait  till  the  bankrupt  is  discharged.  To  com- 
pel him  to  do  so  would  be  to  force  him  to  pursue  a  course 
which  would  result  in  the  loss  of  his  debt;  would  be  to  deprive 
him  of  a  right  which  the  law  makers  manifestly  intended  to 
protect;  finally,  would  be  to  practically  place  all  attachments 
on  the  same  footing. 

If  the  attaching  creditor  who  commenced  proceedings  more 
than  four  months  before  the  commencement  of  proceedings 
in  bankruptcy  is  compelled  to  suspend  all  further  proceedings 
in  his  attachment  suit  and  quietly  stand  by  till  the  bankrupt 
obtains  his  discharge,  and  thereby  completely  destroys  his 
right  of  action,  so  that  he  can  not  recover  a  judgment  at 
all,  how  much  better  off  is  he  than  the  attaching  creditor  who 
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sued  out  his  attachment  within  the  four  months  ?  No  better. 
We  repeat,  to  give  the  section  such  a  construction  would  be 
practically  to  place  all  attachments  upon  the  same  footing. 

The  section  in  question  should  in  all  cases  be  so  construed 
and  enforced  as  to  protect  rather  than  defeat  vested  rights, 
keeping  in  view  the  general  objects  and  purposes  of  the  Bank- 
rupt act. 

In  perfect  harmony  with  the  principles  here  announced  is 
the  case  of  Byers  et  al.  v.  National  Bank  of  Vincennes,  85  111. 
423.  That  case  holds  that  where  two  or  more  are  sued  in  a 
State  court,  and  pending  such  suit  one  of  the  defendants 
becomes  a  bankrupt,  the  plaintiff  may,  notwithstanding  the 
section  in  question,  proceed  to  judgment. 

But  it  may  be  urged  that  in  the  present  case  the  suit  had 
ceased  to  be  an  attachment  proceeding.  That  is  true.  But 
the  same  principle  which  forbids  a  stay  of  the  proceedings  in 
attachment  cases  applies  with  equal  force  to  the  case  at  bar. 
The  security  for  the  judgment  which  the  plaintiffs  were  seek- 
ing to  recover  could  only  have  been  made  available  by  the 
actual  rendition  of  the  judgment.  To  have  stayed  the  pro- 
ceeding until  the  defendant  received  his  discharge  would  have 
been  in  effect  to  have  deprived  him  of  his  security  altogether 
— in  short,  a  loss  of  his  claim.  The  Bankrupt  act  was  not 
intended  to  relieve  third  parties  of  just  liabilities  to  the  credi- 
tors of  the  bankrupt,  and  it  should  not  be  so  construed  as  to 
give  it  that  effect. 

It  follows,  from  the  view  we  have  taken,  that  the  circuit 
court  committed  no  error  in  refusing  to  stay  the  proceedings 
to  await  the  determination  of  the  question  of  appellant's  dis- 
charge as  a  bankrupt. 

There  are  other  grounds  upon  which  this  case  might  well 
have  been  affirmed,  but  we  deem  it  best  to  dispose  of  it  upon 
its  merits  and  have  accordingly  done  so. 

The  judgment  of  the  Appellate  Court  is  affirmed. 

Judgment  affirmed. 
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Mr.  Justice  Scott  :  I  do  not  concur  in  the  construction 
given  to  the  sections  of  the  Bankrupt  act  cited  in  the  opinion 
of  the  court. 


Ex  parte  John  R.  Thompson. 

1.  Writ  op  error — does  not  lie  on  refusal  to  discharge  on  habeas  corpus.  A 
writ  of  error  does  not  lie  from  an  order  of  the  circuit  court  refusing  to  dis- 
charge a  party  imprisoned,  on  a  writ  of  habeas  corpus. 

2.  Same— -former  decisions.  To  the  extent  that  the  case  of  The  People  v. 
Messing,  28  111.  410,  can  be  considered  as  holding  a  different  rule,  it  was,  in 
effect,  overruled  by  the  case  of  Hammond  v.  The  People,  32  111.  446. 

3.  Same — when  it  will  lie.  A  writ  of  error  is  a  common  law  right,  but  it 
does  not  lie  until  there  is  a  final  judgment.  It  does  not  lie  to  reverse  an  inter- 
locutory judgment,  decree  or  order.  Before  it  will  lie  there  must  be  such  a 
judgment  or  decision  as  settles  the  rights  of  the  parties  in  the  subject  matter 
of  the  suit,  and  which  concludes  them  until  it  is  reversed  or  set  aside. 

4.  Habeas  corpus — errors  in  judgment  under  which  a  party  is  imprisoned  not 
open  to  examination.  On  habeas  corpus,  to  discharge  a  party  from  imprisonment 
under  the  judgment  of  a  police  magistrate,  for  the  violation  of  an  ordinance, 
the  court  can  not  go  behind  the  judgment  to  determine  whether  it  is  correct  or 
not.     That  can  only  be  done  on  appeal  or  error. 

Writ  of  Error  to  the  Circuit  Court  of  Lee  county ;  the 
Hon.  John  V.  Eustace,  Judge,  presiding. 

Mr.  William  Barge,  Mr.  M.  D.  Swift,  and  Mr.  J.  C. 
Seyster,  for  the  plaintiff  in  error. 

Mr.  Jas.  K.  Edsall,  Attorney  General,  and  Mr.  J.  D. 
Campbell,  for  the  People. 

Mr.  Chief  Justice  Walker  delivered  the  opinion  of  the 
Court : 

The  city  of  Polo  is  incorporated  and  acting  under  the  gen- 
eral law  for  the  incorporation  of  cities  in  this  State.  The 
city  had  adopted  an  ordinance  prohibiting  the  sale  of  liquor 


90  Ex  parte  Thompson.  [Sept.  T. 

Opinion  of  the  Court. 

therein,  and  imposing  a  fine  of  not  less  than  $20  nor  more 
than  $100  for  every  violation  of  its  provisions. 

A  prosecution  was  instituted  against  plaintiff  in  error  before 
the  police  magistrate  for  a  violation  of  the  ordinance,  and 
judgment  was  rendered  against  him,  and  in  favor  of  the  city, 
for  $200  fine,  and  $10  costs  of  suit,  and  that  he  be  committed 
to  the  city  calaboose  until  the  fine  and  costs  should  be  paid, 
unless  sooner  discharged  by  due  course  of  law.  An  execution 
was  issued,  and  returned  unsatisfied.  The  judgment  being 
unpaid,  a  mittimus  was  issued  by  the  magistrate,  under  which 
the  city  marshal  arrested  him  and  delivered  him  to  the  keeper 
of  the  calaboose,  who  committed  plaintiff  in  error  and  confined 
him  therein. 

Plaintiff  in  error  applied  for  a  writ  of  habeas  corpus,  which 
was  granted,  and  a  hearing  had  thereon  by  the  circuit  court  of 
Lee  county,  at  the  October  term,  1878,  and  the  court  refused 
to  discharge  him,  but  remanded  him  to  the  keeper  of  the 
calaboose.  Plaintiff  in  error  has  sued  out  a  writ  of  error  and 
brings  the  record  to  this  court  and  asks  a  reversal. 

The  question  arises  whether  a  writ  of  error  lies  to  review  a 
judgment  on  a  writ  of  habeas  corpus. 

Section  68  of  the  Practice  act  provides  that  appeals  from  all 
circuit  courts,  and  from  the  Superior  Court  of  Cook  county, 
may  be  taken  to  the  Supreme  Court  from  all  final  judgments, 
decrees  and  orders.  It  will  be  observed  that  an  appeal  is 
given  by  statute,  but  a  writ  of  error  is  a  common  law  right. 
It  does  not  lie  until  there  is  a  final  judgment.  Consequently 
it  will  not  lie  to  reverse  an  interlocutory  judgment,  decree  or 
order.  Hedges  v.  Madison  Co.  1  Gilm.  306.  There  must  be 
such  a  judgment  or  decision  as  settles  the  rights  of  the  parties  in 
the  subject  matter  of  the  suit,  and  which  concludes  them  until 
it  is  reversed  or  set  aside.  Hayes  v.  Caldwell,  5  Gilm.  33. 
Hence,  neither  an  appeal  nor  writ  of  error  lies  to  reverse  a 
judgment,  decree  or  order  unless  it  is  final  and  conclusive 
on  the  parties. 

Then,  is  a  judgment  on  the   hearing   of  a  writ  of  habeas 
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corpus,  rendered  by  a  judge  in  vacation  or  by  the  circuit  court 
when  in  session,  of  that  conclusive  character?  In  the  case  of 
Hammond  v.  The  People,  32  111.  446,  it  was  held  that  it  was 
not,  and  that  error  would  not  lie  to  reverse  it. 

In  a  case  like  the  present,  petitioner  had  the  power  to 
appeal  from  the  judgment  of  the  police  magistrate  to  the  cir- 
cuit court  and  thence  to  the  Appellate  Court  and  have  it  re- 
versed. But  on  habeas  corpus  we  are  unable  to  determine 
whether  there  is  error  or  not  in  the  judgment.  That  can  only 
be  done  on  appeal  or  error.  We  could  not  go  behind  the 
judgment  of  the  police  magistrate  to  determine  whether  it  is 
correct.  That  can  only  be  done  on  error.  Hence  we  could 
not  review  the  case  on  appeal  or  error  from  the  decision  of 
the  circuit  court  on  habeas  corpus.  If  the  judgment  was  void 
that  question  could  be  tried  by  habeas  corpus  or  on  error. 

In  some  of  the  States  the  courts  hold  that  the  writ  lies,  but 
in  a  majority  it  is  held  such  a  judgment  can  not  be  so  reviewed. 
In  several  the  writ  is  given  by  statute,  and  so  by  an  act  of 
Congress  requiring  the  Supreme  Court  of  the  United  States  to 
review  the  decisions  of  the  inferior  Federal  tribunals  render- 
ing such  judgments.  But  the  courts  of  last  resort  in  a  larger 
number  of  the  States  of  the  Union  hold  that  a  writ  of  error 
does  not  lie  to  such  a  judgment,  and  we  think  these  decisions 
entitled  to  the  greater.  Aveight,  as  they  seem  to  follow  the 
well  recognized  rule  that  such  a  writ  only  lies  to  a  final 
determination  by  the  lower  court  In  Great  Britain  there 
is  no  decision  to  be  found  that  the  writ  lies  to  an  inferior 
court,  unless  it  be  Paty's  case,  2  Salk.  503,  also  reported 
in  2  L.  Raym.  1105,  where  the  reporter  says,  then  a  question 
was  started  and  referred  to  the  judges,  whether  the  Queen 
ought  to  allow  a  writ  of  error,  in  that  or  any  other  case,  ex 
debito  justitice  or  ex  mera  gratia.  Ten  of  the  judges  held  the 
Queen  could  not  deny  the  writ  of  error,  but  it  was  grantable 
ex  debito  justitice  except  in  treason  or  felony,  etc.  Then  it 
was  a  doubt  whether  any  writ  of  error  lay  upon  a  judgment 
given  on  a  habeas  corpus.     The  court  refused   to  discharge 
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the  prisoner.  Subsequently  he  applied  for  a  writ  of  error 
to  remove  the  case  to  the  House  of  Lords.  The  question 
was  referred  to  all  of  the  judges,  and  they  returned  this  answer : 
"  In  obedience  to  your  majesty's  command,  we  have  consid- 
ered of  the  petition  hereto  annexed;  and  we  are  humbly  of 
opinion  that  a  writ  of  error  in  this  case  ought  to  be  granted 
of  right  and  not  of  grace.  But  we  give  no  opinion  whether 
the  writ  of  error  does  lie  in  this  case,  because  it  is  proper  to  be 
determined  in  Parliament,  where  the  writ  of  error  and  record 
are  returned  and  certified."  See  Burdett  v.  Abbot,  14  East, 
92,  in  note.  But  before  the  writ  was  issued  the  Parliament 
was  prorogued  and  the  case  fell  through. 

Notwithstanding  this  resolution,  we  fail  to  find  that  a  writ 
of  error  was  ever  afterwards  issued  to  review  such  a  judg- 
ment. This  resolution,  adopted  in  a  time  of  high  political 
excitement,  and  in  a  case  of  disagreement  between  the  two 
political  parties  in  Parliament,  could  not  have  been  regarded 
as  authority  or  it  would  have  been  subsequently  followed. 
When  it  is  remembered  that  this  resolution  was  had  a  century 
and  three-quarters  since,  and  that  there  have  been  many  fierce 
struggles  to  maintain  individual  liberty  in  that  country,  we. 
must  conclude,  as  it  was  never  followed  as  a  precedent,  that 
the  bench  and  bar  of  that  country  have  not  regarded  it  as  law. 

The  case  of  The  People  v.  Hessing,  28  111.  410,  was  consid- 
ered and  decided,  but  there,  as  in  this  case,  no  objection  was 
raised  to  the  jurisdiction  of  the  court  to  decide  the  case,  and 
the  court  inadvertently  overlooked  the  question;  but  in  the 
case  of  Hammond  v.  The  People,  supra,  where  the  objection 
was  raised,  it  was  allowed,  and  the  former  case,  although  not 
in  terms,  was  in  effect  overruled. 

We  must,  in  this  case,  hold  that  the  writ  of  error  does  not 

lie,  and  it  must  be  dismissed. 

Writ  dismissed. 
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Lydia  Bradley 

v. 

John  M.  Simpson  et  al 

1.  Mechanic's  lien — apportionment  between  lien  and  prior  mortgage.  As  be- 
tween a  prior  mortgage  and  a  mechanic's  lien,  under  the  statute,  the  former 
is  entitled  to  satisfaction  out  of  the  land,  and  the  latter  out  of  the  building. 
On  a  sale  of  the  whole  under  a  proceeding  to  enforce  a  mechanic's  lien,  the 
proceeds  of  the  sale  represent  and  stand  in  the  place  of  the  land  and  the  build- 
ing, and  the  parties  have  the  same  proportionate  share  in  the  proceeds  that 
they  had  in  the  property  before  it  was  sold. 

2.  Where  land  is  sold  under  a  decree  for  a  mechanic's  lien,  upon  which 
there  is  a  prior  incumbrance  by  mortgage,  and  the  proceeds  of  the  sale  are  not 
sufficient  to  pay  both  the  claims  as  found  by  the  decree,  they  will  be  appor- 
tioned, and  the  mortgagee  will  take  such  a  share  of  the  net  proceeds  of  the 
sale  as  the  value  of  the  property  before  the  improvements  wei'e  put  upon  it 
bears  to  the  total  value  of  the  property  after  the  improvements  were  made, 
and  no  more. 

Appeal  from  the  Appellate  Court  of  the  Second  District ; 
the  Hon.  Nathaniel  J.  Pillsbury,  presiding  Justice,  and 
Hon.  Geo.  W.  Pleasants  and  Hon.  Lyman  Lacey,  Justices. 

Messrs.  Johnson  &  Foster,  for  the  appellant. 

Messrs.  Robinson  &  Worthington,  for  the  appellees. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court: 

The  only  question  here  is  in  regard  to  the  distribution  of 
the  proceeds  of  a  sale  had  under  a  decree  in  a  mechanic's  lien 
proceeding,  as  between  the  appellant,  Lydia  Bradley,  and  the 
lien  holders  named  in  the  decree. 

It  was  stipulated  in  the  case  that  the  premises  were  worth 
the  sum  of  $3200  at  the  time  the  several  mechanics  commenced 
the  erection  of  the  building  thereon,  and  that  the  mechanics 
enhanced  the  value  of  the  premises  by  reason  of  their  labor 
and  materials  furnished  in  the  erection  of  the  building  to  the 
amount  of  |6292. 
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The  net  proceeds  of  the  sale  were  $3338.91. 

The  appellant  was  a  prior  mortgagee  of  the  premises  before 
there  was  any  contract  made  with  the  mechanics  in  respect  to 
the  building. 

The  amount  found  due  upon  appellant's  mortgages  at  the 
time  of  the  decree  was  $5657. 

The  circuit  court  found  and  adjudged  that  appellant  was  en- 
titled to  such  proportion  of  the  net  proceeds  of  the  sale  that  the 
value  of  the  property  before  the  improvements  were  put  upon 
it  bore  to  the  total  value  of  the  property  after  the  improve- 
ments were  made,  that  is,  that  she  was  entitled  to  ffff  of 
$3338.91,  being  the  sum  of  $1125.63. 

The  provision  of  the  statute  bearing  upon  the  question  is 
section  17  of  the  act  in  relation  to  Liens,  Rev.  Stat.  1874, 
p.  667,  as  follows  :  "  No  incumbrance  upon  land,  created  before 
or  after  the  making  of  a  contract  under  the  provisions  of  this 
act,  shall  operate  upon  the  building  erected,  or  materials  fur- 
nished, until  the  lien  in  favor  of  the  person  doing  the  work  or 
furnishing  the  materials  shall  have  been  satisfied  ;  and  upon 
questions  arising  between  previous  incumbrances  and  creditors, 
the  previous  incumbrance  shall  be  preferred  to  the  extent  of 
the  value  of  the  land  at  the  time  of  making  the  contract,  and 
the  court  shall  ascertain,  by  jury  or  otherwise,  as  the  case  may 
require,  what  proportion  of  the  proceeds  of  any  sale  shall  be 
paid  to  the  several  parties  in  interest." 

The  claim  of  appellant  is,  that  to  the  extent  of  $3200,  that 
being  the  stipulated  value  of  the  premises  prior  to  the  accru- 
ing of  the  mechanic's  liens,  her  two  prior  mortgages  should 
have  been  preferred  as  against  the  mechanic's  liens,  and  that 
she  is  entitled  to  receive  out  of  the  proceeds  of  the  sale  said 
sum  of  $3200. 

This  would  be  making  the  incumbrance  operate  upon  the 
building,  and  allow  to  it,  substantially,  the  entire  benefit  of  the 
building,  as  the  whole  net  proceeds  of  both  the  lots  and  build- 
ing together  are  only  $3338.91.  This  would  be  in  direct 
contravention  of  the  provision  of  the  statute,  that  "no  incum- 
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brance  *  *  *  shall  operate  upon  the  building  erected  or 
materials  furnished  until  the  lien  in  favor  of  the  person  doing 
the  work  or  furnishing  the  materials  shall  have  been  satisfied." 

As  between  the  mortgages  and  the  mechanic's  liens,  under 
the  statute  the  mortgages  were  entitled  to  satisfaction  out  of 
the  land,  and  the  other  liens  out  of  the  building.  As  the 
building  could  not  properly  be  separated  from  the  lots,  in 
order  to  realize  the  benefit  of  the  liens  the  whole  property, 
land  and  building  together,  had  to  be  sold,  that  it  might  be 
converted  into  money  and  the  proceeds  divided.  The  proceeds 
of  the  sale  represent  and  stand  in  the  place  of  the  land  and 
the  building,  and  the  parties  have  the  same  proportionate  in- 
terest in  the  proceeds  that  they  had  in  the  property  before  it 
was  sold.  The  result  of  the  sale  shows  either  a  great  depre- 
ciation of  the  property  from  its  former  value,  or  a  great  sacri- 
fice of  it,  in  the  making  of  the  sale. 

There  being  nothing  in  the  case  to  indicate  anything  to  the 
contrary,  it  is  to  be  assumed  that  the  depreciation  or  sacrifice 
was  in  the  same  proportion  upon  the  land  and  the  building. 

Appellant's  counsel  dwell  upon  the  last  clause  of  the  sec- 
tion quoted,  that  the  previous  incumbrance  shall  be  preferred 
to  the  extent  of  the  value  of  the  land  at  the  time  of  making 
the  contract,  as  fixing  the  right  of  appellant  to  the  amount  of 
that  value  in  any  event.  But  this  clause  is  to  be  read  together 
with  the  one  preceding,  that  the  incumbrance  shall  not  operate 
upon  the  building  until  the  lien  in  favor  of  the  person  doing 
the  work  or  furnishing  the  materials  shall  have  been  satisfied  ; 
so  that  taking  the  whole  section  together,  the  one  having  such 
lien  is  equally  preferred  to  the  extent  of  the  value  of  the  build- 
ing, that  the  mortgagee  is  to  the  extent  of  the  value  of  the 
land;  thus,  as  between  themselves,  giving  the  mortgagee  a 
paramount  lien  upon  the  land,  and  the  mechanic  or  mate- 
rial-man a  paramount  lien  upon  the  building. 

The  order  of  distribution  which  the  circuit  court  made  is 
conformable  to  the  views  here  expressed,  and  is  in  accordance 
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with  the  obvious  reading  of  the  statute,  and  former  decisions 
of  this  court  under  it. 

Thus,  in  North  Presbyterian  Church  v.  Jevne,  32  111.  .220, 
this  court  said,  in  reference  to  such  a  case  :  "  The  court  should 
have  ordered  the  payment  of  the  mortgage  out  of  the  propor- 
tion of  the  fund  arising  from  the  lots,  and  the  mechanics  out 
of  that  arising  from  the  building.    If  the  lots  were  three-tenths 
of  the  value  of  the  entire  property,  then  that  proportion  of  the 
money  should  be  applied  to  the  payment  of  the  mortgage,  and 
the  other  seven-tenths  to  the  payment  of  the  lien  of  the  me- 
chanics. "     And  see  to  like  effect,  Gaty  v.  Casey,  15  111.  189 
Smith  v.  Moore,  26  id.  392  ;  Raymond  v.   Ewing,   id.   329 
Croskey  v.  Northwestern  Manufacturing  Company,  48  id.  481 
Howett  v.  Selby,  54  id.  151.    The  decisions  were  all  under  this 
same  statutory  provision. 

The  decree  of  the  Appellate  Court  is  affirmed. 

Decree  affirmed. 


The  Union  Insurance  Company 

v. 

John  Chipp. 

1.  Insurance — as  to  the  character  of  title  in  the  assured.  Under  a  condition 
in  a  policy  of  insurance  that  "if  the  interest  of  the  assured  in  the  property 
be  any  other  than  the  entire,  unconditional  and  sole  ownership,  it  must  be  so 
represented  to  the  company,  and  so  expressed  in  the  written  part  of  the 
policy,"  otherwise  the  policy  to  be  void,  it  was  held,  even  if  the  assured  was 
not  vested  with  the  "entire,  unconditional  and  sole  ownership"  of  the  prop- 
erty, yet  if  the  real  character  of  the  title  was  known  to  the  officers  of  the 
company,  and  the  company,  having  such  knowledge,  chose  to  assume  the  risk, 
it  would  be  liable,  in  case  of  loss,  notwithstanding  the  nature  of  the  title  was 
not  expressed  in  the  written  part  of  the  policy.  The  company  having  knowl- 
edge of  the  nature  of  the  interest  claimed  by  the  assured,  and  he  not  being 
present,  it  was  the  duty  of  the  policy  clerk  acting  for  the  company  to  have 
expressed  the  nature  of  that  ownership  in  the  policy. 
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2.  Same — notice  to  agent,  and  herein  who  to  be  regarded  as  an  agent  of  the 
company.  Where  insurance  is  procured  to  be  taken  by  a  soliciting  broker, 
who  is  in  fact  acting  as  the  agent  of  the  company,  declarations  and  explana- 
tions made  by  the  assured  to  such  agent,  concerning  the  character  of  the 
ownership  of  the  property,  will  be  notice  to  the  company,  and  this  notwith- 
standing there  be  a  condition  in  the  policy  that  such  broker  shall  be  deemed 
the  agent  of  the  assured  and  not  of  the  company. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
W.  K.  McAllister,  Judge,  presiding. 

This  was  an  action  of  assumpsit,  brought  upon  a  policy  of 
insurance,  by  John  Chipp  against  the  Union  Insurance  Com- 
pany. 

The  policy,  among  others,  contained  this  condition: 

"It  is  a  part  of  this  contract,  that  any  person  other  than 
the  assured,  who  may  have  procured  this  insurance  to  be 
taken  by  this  company,  shall  be  deemed  to  be  the  agent  of 
the  assured  named  in  the  policy,  and  not  of  this  company  un- 
der any  circumstances  whatever,  or  in  any  transaction  relating 
to  this  insurance." 

The  third  instruction  given  to  the  jury  on  behalf  of  the 
plaintiff  was  as  follows  : 

"The  jury  are  further  instructed,  as  a  matter  of  law,  that 
notice  to  an  agent  is  notice  to  the  company;  and  if  they 
further  find,  from  the  evidence,  that  the  solicitor,  McGrevy, 
was  in  fact  acting  as  the  agent  of  the  company,  then  the  de- 
clarations and  explanations  made  to  him  by  Chipp  (if  any) 
were  notice  to  the  company." 

The  solicitor,  McGrevy,  was  the  person  who  procured  the 
insurance  to  be  taken  by  the  company,  and  to  whom  the 
assured  made  known  the  true  state  of  the  ownership  of  the 
property  proposed  to  be  insured. 

Upon  a  trial  of  the  cause  a  verdict  was  returned  for  the 
plaintiff,  and  judgment  was  rendered  accordingly.  The  com- 
pany appealed. 

7—93  III. 
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Briefs  for  the  Appellant  and  the  Appellee. 

Mr.  H.  F.  Vallette,  for  the  appellant : 

The  condition  in  the  policy  respecting  the  ownership  of 
the  property  sought  to  be  insured,  is  a  lawful  condition. 
Reaper  City  Ins.  Co.  v.  Brennan,  58  111.  158. 

If  the  proper  statement  in  respect  to  the  true  nature  of  the 
ownership  has  been  omitted  from  the  policy,  through  accident 
or  design,  the  contract  may  be  reformed  in  equity.  Keith  v. 
Globe  Ins.  Co.  52  111.  518;  Atlantic  Ins.  Co.  v.  Wright,  22  id. 
462;   Commercial  Ins.  Co.  v.  Spankneble,  52  id.  53. 

Courts  in  numerous  cases  have  held  that  no  recovery  can 
be  had  at  law,  under  circumstances  like  those  appearing  in 
this  case.  Catron  v.  Tennessee  Ins.  Co.  6  Humphrey  (Tenn.) 
176;  Bryan  v.  Williams,  28  Maine,  262;  Smith  v.  Bowditch 
Mutual  Ins.  Co.  2  Grant  (Pa.)  326;  Jenkins  v.  Quincy  Mut. 
Ins.  Co.  7  Gray,  370. 

Mr.  Hiram  Barber,  Jr.,  for  the  appellee : 

The  person  soliciting  the  insurance  was  in  fact  the  agent 
of  the  company,  notwithstanding  the  condition  in  the  policy 
to  the  contrary.  Com.  Ins.  Co.  v.  Ives,  56  111.  402;  Rockford 
Ins.  Co.  v.  Nelson,  65  id.  421. 

McGrevy  being  agent  of  the  company,  notice  to  him  was 
notice  to  the  company,  and  the  company  is  estopped  to  set  up 
the  omission  in  the  application.  Franklin  v.  Atlantic  Ins.  Co. 
62  Mo.  456;  Combe  v.  Hannibal  Ins.  Co.  43  Mo.  148;  Mc- 
Farland  v.  Peabody  Ins.  Co.  6  West  Va.  425 ;  Rockford  Ins. 
Co.  v.  Nelson,  65  111.  421 ;  Keith  v.  Globe  Ins.  Co.  52  id.  58 ; 
Lycoming  Fire  Ins.  Co.  v.  Jackson,  83  id.  302. 

It  is  enough  that  the  assured  had  an  insurable  interest. 
As  laid  down  in  Lycoming  Ins.  Co.  v.  Jackson,  83  111.  302, 
the  principal  thing  is,  had  the  assured  an  insurable  interest, 
and  has  he  acted  in  good  faith?  Under  the  statement  that  he 
is  the  owner  he  is  only  bound  to  prove  an  insurable  interest, 
which  is  such  a  title  that  if  there  were  no  insurance  the  loss 
would  fall  on  him.     Also,  Rockford  Ins.  Co.  v.  Nelson,  supra. 
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The  remedy  was.  at  law.  Commercial  Insurance  Co.  v.  SpanJc- 
neble,  52  111.  58,  Rockford  Ins.  Co.  v.  Nelson,  65  id.  417, 
and  Commercial  Ins.  Co.  v.  Ives,  56  id.  402,  were  all  actions 
at  law. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court: 

This  action  was  on  a  policy  of  insurance.  The  property 
covered  by  the  policy  was  a  quantity  of  hay.  As  respects  the 
destruction  of  the  property,  and  its  value,  no  question  is  made. 
The  policy  declared  on  contains  a  condition  that  "if  the  in- 
terest of  the  assured  in  the  property  be  any  other  than  the 
entire,  unconditional  and  sole  ownership,  *  *  *  it  must 
be  so  represented  to  the  company,  and  so  expressed  in  the 
written  part  of  this  policy,  otherwise  the  policy  shall  be  void." 
It  is  said  the  assured  was  not  vested  with  the  "  entire,  uncon- 
ditional and  sole  ownership"  of  the  property  embraced  in  the 
policy,  and  for  that  reason  there  can  be  no  recovery.  It  is 
proved  the  officers  of  the  company  were  fully  informed  as  to 
the  character  of  plaintiff's  interest  in  the  property,  whatever 
it  was,  and  with  that  knowledge  the  company  chose  to  assume 
the  risk. 

The  proofs  of  loss,  introduced  as  evidence,  contained  a  state- 
ment that  the  property  insured  belonged  to  plaintiff, — that  is, 
it  was  purchased  with  money  furnished  by  him  under  a  contract 
with  one  Frisbie,  by  whom  it  was  to  be  sold,  and  all  profits 
over  costs  to  be  divided  after  the  purchase  money  was  returned. 

Prior  to  issuing  this  policy  there  had  been  a  policy  issued 
by  defendant  upon  the  same  property,  in  the  name  of  Frisbie 
&  Chipp,  but  plaintiff  would  not  accept  that  policy,  and  this 
fact  was  well  known  to  the  insurance  company  at  and  before 
the  issuing  of  this  policy.  It  was  for  the  reason,  plaintiff  in- 
sisted, Frisbie  had  no  interest  in  the  property  until  the  pur- 
chase money  was  returned,  and  if  no  profit  was  realized  he 
would  have  no  interest  at  all. 

When  the  broker  applied  for  insurance  for  plaintiff  the 
policy  clerk  of  the  company  called  his  attention  to  the  policy 
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on  the  same  property  to  Frisbie  &  Chipp.  Afterwards  the 
soliciting  broker,  either  at  the  request  of  the  clerk  in  charge 
of  the  office,  or  of  his  own  motion,  went  again  to  see  plaintiff 
concerning  the  risk.  At  that  interview  plaintiff  disclosed  the 
exact  nature  of  his  interest  in  the  property,  and  the  broker 
testifies  he  reported  the  same  to  the  company's  clerk,  and  di- 
rected that  the  former  policy  should  be  canceled,  which  was 
done,  and  the  policy  declared  on  issued. 

The  application  for  insurance  was  made  by  a  solicitor,  and 
whether  he  is  to  be  regarded  as  the  agent  of  plaintiff  or  of 
the  company  is  a  matter  of  no  consequence  in  the  view  we 
have  taken  of  the  case.  In  some  respects  the  broker  may 
have  been,  and  doubtless  was  the  agent  of  the  company,  and  in 
others  he  may  have  been  the  agent  of  the  assured.  Be  that  as 
it  may,  the  nature  and  "extent  of  the  ownership"  of  plaintiff 
in  the  property  insured  was  sufficiently  "  represented  to  the 
company/'  and  if  it  was  not  "  expressed  in  the  written  part 
of  the  policy  "  it  was  the  neglect  of  the  policy  clerk  who  filled 
it  up.  The  company  having  been  informed  as  to  the  nature 
of  the  interest  claimed  by  the  assured  in  the  property,  and  as 
he  was  not  present,  it  was  the  duty  of  the  clerk  acting  for  the 
company  to  have  expressed  the  nature  of  that  ownership  in 
the  written  portion  of  the  policy.  The  omission  to  do  so 
would  be  bad  faith  towards  the  assured,  and  the  company 
should  not  be  permitted  on  that  account  to  escape  liability  on 
its  contract  of  insurance.  The  case  of  Lycoming  Ins.  Co.  v. 
Jackson,  83  111.  302,  is  conclusive  of  this  view  of  the  law. 

The  evidence  is  conflicting  as  to  whether  the  soliciting 
broker  that  procured  the  insurance  for  plaintiff  was  in  fact  an 
agent  of  the  company.  Conceding  he  was  its  agent,  as  the 
jury  were  authorized  to  believe  from  the  evidence,  then  the 
third  instruction  given  for  plaintiff,  of  which  complaint  is 
made,  states  the  law  correctly  as  applicable  to  the  case,  not- 
withstanding the  condition  of  the  policy  that  such  a  broker 
shall  be  regarded  as  the  agent  of  the  assured.  On  this  point 
in  the  case  we  adhere  to  the  reasoning  in  Commercial  Ins.  Co. 
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v.  Ives,  56  111.  402,  to  which   reference  is   made   for  a  fuller 
expression  of  our  views. 

The  judgment  must  be  affirmed. 

Judgment  affirmed. 


Thomas  E.  Courtney  et  al. 

v. 

Michael  Hogan. 

1.  Parol  evidence  —  to  vary  contract  by  indorsement.  The  indorser  of  a 
note  when  sued  upon  his  indorsement  will  not  be  permitted  to  prove  a  verbal 
agreement  made  at  the  time  of  the  indorsement,  to  the  effect  he  should  not  be 
held  liable  as  indorser.  The  contract  of  indorsement  can  not  be  varied  or 
contradicted  by  parol  evidence. 

2.  Practice — ivaiver  of  objection  to  advancing  cause  on  the  docket.  A  defend- 
ant, by  appearing  and  waiving  a  jury  and  going  to  trial  before  the  court,  waives 
his  right  to  object  to  advancing  the  cause  on  the  docket  under  the  "five-day" 
rule. 

Appeal  from  the  Appellate  Court  of  the  First  District;  the 
Hon.  Theodore  D.  Murphy,  presiding  Justice,  and  Hon. 
Geo.  W.  Pleasants  and  Hon.  Joseph  M.  Bailey,  Justices. 

This  was  an  action  of  assumpsit,  brought  by  Michael  Hogan 
against  Thomas  E.  Courtney  and  John  Hawley  upon  their 
indorsement  of  a  promissory  note,  in  the  Superior  Court  of 
Cook  county,  which  was  tried  before  the  Hon.  Joseph  E. 
Gary,  Judge,  without  a  jury. 

Mr.  Melville  AV.  Fuller,  and  Mr.  Joseph  E.  Smith, 
for  the  appellants. 

Mr.  P.  McHugh,  for  the  appellee. 
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Mr.  Justice  Scholfield  delivered  the  opinion  of  the 
Court : 

This  was  an  action  of  assumpsit,  by  appellee  against  appel- 
lants, as  indorsers,  on  a  note  and  indorsement  in  the  words 
following: 

Chicago,  December  9,  1874. 
Fourteen  months  after  date   I  promise  to  pay  to  the  order 
of  Thomas  E.  Courtney  &  Co.,  $2000,  value  received,  payable 
at   my  office  in   Chicago,   with  interest  at    ten  per  cent   per 
annum.  E.  S.  Hawley. 

Indorsed  : 

Pay  the  within  amount  to  Mr.  Hogan,  or  order. 

T.  E.  Courtney  &  Co. 

The  cause,  it  appears,  was  not  reached  for  trial  in  its  regu- 
lar order  on  the  docket,  but  was  advanced  under  what  is 
known  as  the  five-day  rule  of  the  Superior  Court. 

It  appears,  however,  that  the  cause  was  submitted  to  the 
court  for  trial  without  the  intervention  of  a  jury,  by  agreement 
of  parties. 

The  appellants  filed  the  plea  of  non  assumpsit,  and  with  it 
an  affidavit  which  sets  up  that  Courtney  &  Co.  on  or  about 
December  24,  1874,  were  indebted  to  the  plainfiff  in  the  sum 
of $2100,  on  account;  that  on  that  day  affiant  made  a  settle- 
ment with  plaintiff  and  received  from  him  the  receipt  marked 
" Exhibit  A;"  that  at  the  time  of  making  said  settlement,  it 
was  agreed  by  and  between  said  Hogan  and  affiant's  firm  that 
said  Hogan  would  receive  the  note  declared  on,  in  full  satis- 
faction and  discharge  of  said  firm  from  any  and  all  liability  to 
plaintiff,  both  on  account  of  said  pre-existing  indebtedness  and 
as  indorsers  of  said  note,  except  as  to  $100  balance  of  said 
account,  which,  by  the  terms  of  said  receipt,  was  to  be  subse- 
quently paid  by  said  firm;  that  said  note  was  delivered  to  said 
plaintiff,  and  received  by  him,  in  full  satisfaction  and  dis- 
charge, except  as  aforesaid;  that  at  the  time,  E.  S.  Hawley, 
the   maker  of  the  note,  was  financially  sound   and    in    good 
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credit,  and  that  affiant  afterwards  paid  the   $100  to  plaintiff, 

and  took   his  receipt,  marked   "  Exhibit  B."     Says  that  his 

firm  is  not  indebted  to  plaintiff  in  any  way;  that  the  defence 

is  not  interposed  for  delay,  but  that  justice  may  be  done,  etc. 

(Exhibit  A.) 
.     $2000. 

Eeceived  (Chicago,  December  24,  1874,)  of  T.  E.  Courtney 

&  Co.  a  note  of  E.  S.  Hawley  for  $2000,  payable  in  fourteen 

months  from  December  9, 1874,  bearing  interest  at  the  rate  of 

ten  per  cent  per  annum,  being  balance  in  full  to  date  of  all 

claims,  except  $100  in  cash,  which  we  agree  to  pay  to  said  M. 

Hogan.  (Signed)         M.  Hogan. 

(Exhibit  B.) 
$100.  Chicago,  July  8,  1875. 

Received  of  T.  E.  Courtney  $100,  being  balance  in  full  of 

all  claims  against  the  late  firm  of  T.  E.  Courtney  &  Co. 

(Signed)         M.  Hogan. 

Appellants  excepted  to  the  order  of  the  court  directing  that 
the  trial  proceed. 

Appellee  read  in  evidence  the  note  and  indorsement  on 
which  suit  was  brought,  and  he  then  read  in  evidence  the 
record  of  a  judgment  recovered  by  him  against  Edwin  S. 
Hawley,  in  the  Superior  Court  of  Cook  county,  at  its  March 
term,  A.  D.  1876,  on  the  same  note,  together  with  the  execu- 
tion issued  on  said  judgment,  and  the  officer's  return  thereon 
of  ano  property  found." 

Appellants  then  offered  to  prove  the  facts  stated  in  their 
affidavit,  but  the  court  rejected  the  offer  and  refused  to  hear 
the  evidence,  and  to  this,  also,  there  was  exception  taken. 
Thereupon  the  court  rendered  judgment  in  favor  of  appellee 
against  appellants,  for  the  amount  of  principal  and  interest 
due  on  the  note. 

From  this  judgment  an  appeal  was  prosecuted  to  the  Appel- 
late Court  of  the  First  District,  where  the  judgment  of  the 
Superior  Court  was  affirmed. 

The  case  comes  here  by  appeal  from  that  judgment. 
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It  is  very  clear  the  defence  attempted  to  be  interposed  was 
invalid.  In  Mason  v.  Burton,  54  111.  349,  one  of  the  objec- 
tions urged  against  the  judgment  of  the  lower  court  was,  that 
the  court  refused  to  allow  the  appellant  to  prove  a  verbal 
agreement,  made  at  the  time  of  the  indorsement,  to  the  effect 
that  he  should  not  be  responsible  as  indorser.  But  it  was 
held  the  ruling  of  the  lower  court  was  right,  and  it  was  said, 
"His  assignment  of  the  notes  meant  that  in  certain  contin- 
gencies defined  by  the  statute  he  would  pay  the  notes,  and  it 
meant  this  as  fully  as  if  this  agreement  had  been  written  out 
in  words.  This  was  the  legal  effect  of  the  assignment,  and  it 
can  not  be  impaired  by  proof  of  a  different  parol  agreement. 
Howes  v.  Merrill,  5  Cush.  82;  Campbell  v.  Bobbins,  29  Ind. 
271."  To  the  same  effect  is  Beattie  v.  Brown,  64  111.  360. 
Jones  v.  Albee,  70  111.  34,  and  Davis  v.  Brown,  94  U.  S.  (4  Otto) 
423,  are  cited  as  holding  a  different  rule.  What  is  decided  in 
Jones  v.  Albee  is  not  in  conflict  but  in  entire  consonance  with 
this  rule,  although  there  may  be  some  expressions  there  that 
give  color  to  the  rule  contended  for  by  appellants'  counsel. 

In  Davis  v.  Brown,  the  ruling  was  simply  that  an  agree- 
ment in  writing  made  between  an  indorser  and  indorsee,  at 
the  time  of  the  indorsement,  that  the  indorser  shall  not  be 
held  liable  thereon  where  the  paper  has  not  afterwards  been 
put  in  circulation,  but  is  held  by  the  indorsee,  and  the  indorse- 
ment, taken  together,  are  equivalent,  so  far  as  the  indorsee  is 
concerned,  to  an  indorsement  without  recourse  to  the  indorser. 

The  present  case  is  different.  The  offer  here  is  to  contradict 
the  writing  by  parol,  not  to  modify  it  by  a  contemporaneous 
written  agreement. 

We  think  the  rule  in  Mason  v.  Burto7i,  supra,  should  be 
adhered  to,  and  that  the  evidence  offered  was  properly  re- 
jected. 

Appellants  here,  as  in  Munson  v.  Adams,  89  111.  450,  by 
appearing  and  going  to  trial  and  waiving  a  jury,  etc.,  waived 
the  right  to  object  to  advancing  the  cause  under  the  five- 
day    rule.      They    were    not   compelled    to    go    to    trial,    but 
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they  did  so?  and   the   record  affirmatively  shows  they  had  no 

defence,  and  hence  were  not  legally  injured  thereby. 

The  judgment  is  affirmed. 

Judgment  affirmed. 


Thomas  Mackin 

v. 

The  City  of  Chicago. 

1.  Contract — whether  a  proposition  has  been  accepted  so  as  to  constitute  a 
contract.  A  lessee  of  certain  premises  from  the  city  of  Chicago,  by  way  of  a 
compromise  of  disputed  questions  as  to  the  amount  of  annual  rent  to  which 
the  city  was  entitled  under  the  leases,  commencing  May  8,  1870,  proposed  in 
writing  to  the  city  that  he  would  pay,  as  such  annual  rent,  sixty  per  cent  of 
the  sum  which  said  rent  would  amount  to,  if  computed  upon  a  valuation  of 
the  premises  made  in  April  or  May,  1870,  with  interest  at  the  rate  of  eight 
per  cent  per  annum  on  the  then  past  due  and  unpaid  installments  of  rent 
from  the  days  whereon  the  same  were  due  and  payable  according  to  the 
terms  of  the  leases,  until  paid,  such  payments  of  accrued  rent  to  be  made  as 
soon  as  practicable,  and  at  such  times  as  might  be  agreed  upon  between  the 
lessee  and  a  properly  authorized  officer  of  the  city, — the  rents  that  had  been 
paid  to  be  credited  as  of  the  days  of  such  payment;  and  any  payment  which 
had  been  made  subsequent  to  said  valuation,  in  excess  of  the  rate  proposed, 
should  be  credited,  with  interest  on  the  excess  at  eight  per  cent  per  annum. 
It  appeared  that  subsequently  the  mayor  of  the  city  submitted  the  proposition 
to  the  common  council  for  its  action,  whereupon  the  subject  was  referred 
to  a  committee  of  the  council,  who  reported  and  recommended  that  the 
proposition  be  accepted  by  the  city  "in  the  manner  and  upon  the  terms" 
thereof,  and  also  recommended  the  adoption  of  an  order  that  the  mayor  and 
city  comptroller  be  authorized  and  empowered  to  adjust,  settle  and  compromise 
with  the  lessee  "  at  a  ratio  not  less  than  sixty  per  centum  of  the  rent  due  from 
said  lessee  under  the  appraisal  made  in  May,  1870,  charging  at  the  rate  of 
eight  per  centum  interest  on  all  installments  which  are  in  arrears,  and  allow- 
ing the  same  rate  of  interest  on  all  prepayments  made  over  and  above  the 
sixty  per  centum."  The  report  of  the  committee  was  adopted  upon  a  vote  of 
the  council:  Held,  the  action  of  the  council  was  an  acceptance  of  the  proposi- 
tion, and  the  authority  given  to  the  mayor  and  comptroller  was  substantially 
in  accord  therewith. 

2.  Same — where  proposition  leaves  certain  matters  not  definitely  presented.  In 
the  same  proposition,  after  fixing  the  amount  of  rent  to  be  paid,  it  was  proposed, 
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"such  payments  of  accrued  rent  to  be  made  as  soon  as  practicable,  and  at 
such  times  as  may  be  agreed  upon  by  the  lessee  with  a  properly  authorized 
officer  of  the  city."  The  lease  itself  had  fixed  the  times  of  payment,  and  the 
real  matter  in  dispute  was  the  amount  to  be  paid, — moreover,  after  repeated 
efforts  on  the  part  of  the  mayor  and  comptroller  to  adjust  the  matter  with  the 
lessee,  the  latter  refused  to  pay  on  the  ground  he  had  a  counter  claim  against 
the  city.  It  was  held,  the  lessee  was  precluded  from  insisting  this  part  of  the 
proposition  was  too  indefinite  to  permit  a  contract  to  arise  out  of  an  accept- 
ance. 

3.  Same — construction  as  to  installments  of  rent  drawing  interest.  The  mayor 
of  the  city  approved  the  action  of  the  council  in  accepting  the  proposition,  on 
the  28th  September,  1872.  The  proposition  of  the  lessee  provided  that  past 
due  installments  of  rent  should  bear  eight  per  cent  interest.  So  it  was  cor- 
rect to  compute  interest  at  that  rate  on  an  installment  which  became  due 
August  8,  1872. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
W.  W.  Farwell,  Judge,  presiding. 

Mr.  John  Borden,  for  the  appellant. 

Mr.  E.  W.  Rickaby,  for  the  appellee. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

This  was  a  bill  in  equity  brought  by  Thomas  Mackin  against 
the  city  of  Chicago,  to  restrain  it  from  declaring  a  forfeiture 
of  a  certain  lease  which  the  city  had  executed,  under  which 
the  complainant  was  occupying  certain  real  estate.  The  city 
put  in  an  answer  to  the  bill,  and  also  filed  a  cross-bill,  and  on 
the  hearing  the  circuit  court  dismissed  the  original  bill  and 
entered  a  decree  on  the  cross-bill  in  favor  of  the  city  for 
$18,614.58,  from  which  the  complainant  appealed. 

Without  entering  upon  a  detailed  statement  of  the  facts 
relied  upon  by  the  city  of  Chicago  to  sustain  the  cross-bill,  it 
will  perhaps  be  enough  for  a  decision  of  the  case  to  state  that 
the  city  claims  that  appellant  made  a  written  proposition  of 
settlement  which  was  accepted  by  the  city,  which  proposition 
was  as  follows: 

"The  undersigned,  owners  of  school  leases  so-called  from 
the  city  of  Chicago  of  the  lots   hereunder  described,  situated 
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in  block  142  iii  the  School  Section  addition  to  Chicago,  and 
of  other  school  property  in  the  burnt  district  of  the  south 
division,  propose  to  the  city  of  Chicago,  by  way  of  compromise 
of  disputed  questions  as  to  the  amount  of  annual  rent  which 
the  said  city  is  entitled  to  receive  for  said  lots  under  said  leases 
for  the  five  years  commencing  May  8,  1870,  that  they  will 
pay  to  said  city,  as  such  annual  rent  for  said  five  years,  sixty 
(60)  per  cent  of  the  sum  which  said  rent  would  amount  to  if 
computed  upon  the  valuation  of  said  lots  made  (illegally  as 
claimed  by  the  undersigned)  by  Mancel  Talcott,  Jabez  K. 
Botsford  and  Julian  S.  Rumsey,  in  April  or  May,  1870,  with 
interest  at  the  rate  of  eight  (8)  per  cent  per  annum  on  the 
past  due  and  unpaid  installments  of  rent  from  the  days 
Avhereon  the  same  were  due  and  payable,  according  to  the 
terms  of  said  leases,  until  paid,  such  payments  of  accrued  rent 
to  be  made  as  soon  as  practicable,  and  at  such  times  as  may  be 
agreed  upon  by  the  undersigned  respectively  with  a  properly 
authorized  officer  of  the  city.  And  any  rents  that  have  been 
paid  for  any  portion  of  said  period  to  be  credited  to  the  lots 
as  of  the  days  of  such  payment;  and  any  payments  that  may 
since  said  valuation  have  been  made  of  rents  in  excess  of  the 
rates  above  proposed,  shall  be  credited  to  the  lot  on  which  it 
has  been  paid,  with  interest  on  the  excess  from  the  date  of 
payment  at  the  rate  of  eight  (8)  per  cent  per  annum,  until  it 
shall  be  offset  by  the  accruing  rents  on  said  lot.  This  propo- 
sition to  be  null  and  void  unless  accepted  by  October  1,  1872. 
Dated  at  Chicago,  July  9,  1872. 

^>  «J>  %lf  vL*  VL»  «I*  +&* 

*T*  *T*  *T*  *T*  *f*  *f*  *T* 

(Signed)  Thomas  Mackin. 

"For  all  my  school  leases  in  blocks  142  and  113,  School 
Section." 

On  the  other  hand,  it  is  contended  by  appellant  that  the 
compromise  agreement  was  never  made  and  completed  ;  that 
it  was  only  a  proposal  to  enter  into  an  agreement,  and  the 
proposition  left  sundry  matters  for  further  negotiation  which 
were  never  agreed  upon  and  settled. 
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It  is  averred,  in  the  cross-bill,  that  before  said  first  day  of 
October,  1872,  and  on  or  about  the  23d  day  of  September, 
1872,  the  city  did,  by  its  common  council,  duly  consider  said 
proposition  and  accept  the  same,  *  *  *  and  did,  before 
October  1,  1872,  notify  said  Mackin  that  it  had  and  would 
accept  said  proposition  so  made  by  him  as  aforesaid,  etc.  Was 
this  allegation  of  the  cross-bill  sustained  by  the  evidence  in- 
troduced on  the  trial? 

It  appears  from  the  record  that  at  a  meeting  of  the  common 
council  of  the  city  of  Chicago,  held  on  the  19th  day  of  Au- 
gust, 1872,  the  mayor  submitted  the  written  proposition  of 
appellant  to  the  council  for  its  action,  when,  on  motion,  the 
communication   was   referred   to   the    committee   on   schools. 

On  the  23d  day  of  September,  at  a  meeting  of  the  common 
council,  the  committee  on  schools  made  a  report,  and  recom- 
mended, "  that  the  proposition  of  said  owners  of  school  leases 
be  accepted  by  the  city  in  the  manner  and  upon  the  terms 
proposed  by  said  petition,  and  that  the  mayor  and  city  comp- 
troller be  authorized  to  fix  upon  and  carry  out  the  details  of 
said  compromise,  and  to  that  end  your  committee  would 
recommend  the  passage  of  the  accompanying  order: 

"  Ordered,  That  the  mayor  and  city  comptroller  be  and 
they  are  hereby  authorized  and  empowered  to  adjust,  settle 
and  compromise  with  the  lessees  of  school  lots  in  the  burned 
district  of  Chicago,  at  a  ratio  not  less  than  sixty  per  centum 
of  the  rent  due  from  said  lessees  under  the  appraisal  made  in 
May,  A.  D.  1870,  charging  at  the  rate  of  eight  per  centum 
interest  on  all  installments  which  are  in  arrears,  and  allowing 
the  same  rate  of  interest  on  all  prepayments  made  over  and 
above  the  sixty  per  centum:  Pro vided,  that  nothing  therein 
contained  shall,  in  any  manner,  invalidate  or  affect  any  clause, 
provision  or  condition  contained  in  any  of  said  leases,  except 
the  simple  reduction  of  the  rent,  and  this  compromise  shall 
not  affect  the  rights  of  either  the  city  of  Chicago  or  of  said 
lessees  from  and  after  the  1st  day  of  May,  A.  D.  1875." 
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Upon  the  presentation  of  the  report  Alderman  Daggy  moved 
that  the  report  be  concurred  in,  and  the  engrossment  of  the 
order  waived.  On  a  call  of  the  yeas  and  nays  the  motion 
prevailed.  The  same  alderman  then  moved  that  the  order  be 
passed,  which  motion,  on  a  call  of  the  yeas  and  nays,  pre- 
vailed. 

It  will  be  observed  that  the  report  of  the  committee  who 
had  under  consideration  appellant's  proposition  recommended, 
in  and  by  the  written  report  to  the  common  council,  that  the 
proposition  of  appellant  be  accepted  by  the  city  in  the  manner 
and  upon  the  terms  proposed  in  the  communication  of  appel- 
lant, which  had  been  submitted.  This  report  of  the  com- 
mittee, if  adopted  by  resolution  of  the  common  council,  could 
not  be  regarded  otherwise  than  as  a  clear,  direct  and  explicit 
acceptance  of  appellant's  proposition  without  qualification  or 
condition.  That  the  report  was  adopted  can  not  admit  of  a 
doubt.  The  first  motion  which  was  made  after  the  report  was 
submitted  was,  that  the  report  of  the  committee  be  concurred 
in,  and  this  was  carried  without  amendment,  or  without  a  dis- 
senting vote.  But  it  maybe  urged  that  the  subsequent  action 
of  the  common  council  in  the  adoption  of  the  order  impaired 
the  force  and  effect  of  the  previous  action  of  the  common  coun- 
cil adopting  the  motion  concurring  in  the  report  of  the 
committee.  A  careful  examination  of  appellant's  written 
proposition,  and  the  order,  we  are  satisfied  will  demonstrate 
that  such  is  not  the  case. 

The  proposition  of  appellant  was  to  pay  sixty  per  cent  of 
the  sum  which  the  rent  would  amount  to  from  May,  1870,  to 
May,  1875,  computed  on  the  valuation  of  the  property  in  April 
or  May,  1870,  by  the  three  appraisers,  with  eight  per  cent  in- 
terest on  past  due  payments  from  the  time  said  payments  were 
due.  And  where  payments  had  been  made  in  excess  of  sixty 
per  cent  such  payments  should  be  credited  to  the  lot  upon  which 
they  were  made,  with  eight  per  cent  interest. 

Now,  the  order  merely  authorizes  and  directs  the  mayor  and 
comptroller  to  accept  sixty  per  cent  of  the  rent  due  under  the 
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appraisal  of  1870,  in  full  payment,  charging  at  the  rate  of 
eight  per  cent  interest  on  the  installments  past  due,  and  allow- 
ing the  same  rate  of  interest  on  all  prepayments  made  in  excess 
of  the  sixty  per  cent.  The  proviso  to  the  order  in  no  manner 
affects  any  of  the  terms  or  conditions  of  the  proposition,  and 
hence  can  have  no  bearing  on  the  question.  The  substantial 
effect  of  the  action  of  the  common  council  on  the  proposition 
of  appellant,  when  the  entire  proceedings  are  considered,  was 
first,  a  full  acceptance  of  the  proposition ;  second,  by  the  adop- 
tion of  the  order  the  mayor  and  city  comptroller  were  ap- 
pointed by  the  common  council  to  carry  out  that  clause  in  the 
proposition  of  appellant  which  provides  that  "such  payments 
of  accrued  rent  to  be  made  as  soon  as  practicable,  and  at  such 
times  as  may  be  agreed  upon  by  the  undersigned  respectively 
with  a  properly  authorized  officer  of  the  city." 

If  we  are  correct  in  these  views,  then  it  is  manifest  the 
action  of  the  city  council  of  Chicago  on  the  proposition  of 
appellant  created  a  contract  which  became  binding  and  con- 
clusive both  upon  the  city  and  appellant.  The  city  council 
had  power  to  act  by  ordinance,  by  resolution,  or  a  vote,  as  is 
well  said  by  Dillon  on  Municipal  Corporations,  sec.  374,  in 
the  following  language  : 

"The  authorized  body  of  a  municipal  corporation  may  bind 
it  by  an  ordinance  which,  if  in  favor  of  private  persons  inter- 
ested therein,  may,  if  so  intended,  operate  as  a  contract ;  or 
they  may  bind  it  by  a  resolution,  or  by  a  vote  clothe  its  officers, 
agents  or  committees  with  power  to  act  for  it;  and  a  contract 
made  with  persons  thus  appointed  by  the  corporation,  though 
by  parol,  (unless  it  be  one  which  the  law  requires  to  be  in 
writing,)  will  bind  it." 

But  it  is  urged  that  an  absolute  acceptance  of  appellant's 
proposition  would  not  make  a  binding  contract,  because  the 
proposition  contained  this  provision:  "Such  payments  of 
accrued  rent  to  be  made  as  soon  as  practicable,  and  at  such 
times  as  may  be  agreed  upon  by  the  undersigned  with  a 
properly  authorized  officer  of  the  city." 
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The  bone  of  contention  between  appellant  and  the  city  was 
in  regard  to  the  amount  of  annual  rent  that  should  be  paid 
from  1870  to  1875 — not  when  the  rent  was  due.  Upon  this 
point  there  was  no  controversy;  it  was  settled  by  the  lease. 
The  clause  in  question  was  doubtless  inserted  for  the  purpose 
of  giving  appellant  as  short  a  time  as  might  be  agreed  upon 
between  him  and  the  officer  the  city  might  appoint  to  receive 
the  rent  then  past  due. 

The  testimony  in  the  record  is  ample  that  after  the  city 
accepted  the  proposition  of  appellant,  the  mayor  and  comp- 
troller made  repeated  efforts  to  adjust  the  rent  past  due,  but 
appellant  refused — not  on  the  ground  that  the  city  had  failed 
to  accept  his  proposition,  but  solely  on  the  ground  that  he 
had  an  unadjusted  claim  against  the  city,  which  grew  out  of 
some  other  transaction,  which  he  desired  to  set  off  against  the 
rent  due.  When  appellant  had  ample  opportunity  to  arrange 
with  the  mayor  and  comptroller  of  the  city  in  reference  to  the 
rent  due,  and  refused  to  do  so,  his  conduct  may  be  regarded 
as  a  waiver  of  all  benefit  which  would  grow  out  of  the  clause 
in  the  proposition  referred  to. 

It  is  also  contended  that  the  amount  found  due  is  too  large; 
that  the  court  erred  in  allowing  eight  per  cent  interest  on  the 
installment  which  became  due  August  8,  1872.  As  we  under- 
stand the  decree  interest  at  eight  per  cent  was  allowed  on  all 
installments  of  rent  due  prior  to  September  28,  1872,  the  time 
the  mayor  approved  the  action  of  the  city  council  on  the 
proposition.  This  we  understand  to  be  correct,  for  the  propo- 
sition of  appellant  expressly  provides  that  past  due  and  unpaid 
installments  shall  bear  interest  at  the  rate  of  eight  per  cent. 
This  would  have  included  the  installment  due  in  August,  1872. 

Other  questions  have  been  presented  in  the  argument,  but 
as  we  are  satisfied  the  decree  of  the  circuit  court  was  correct  on 
the  cross-bill,  the  consideration  of  those  questions  could  have 
no  bearing  on  the  case. 

The  decree  of  the  circuit  court  will  be  affirmed. 

Decree  affirmed. 


112  Eastman  et  al.  v.  The  People.  [Sept.  T. 

Opinion  of  the  Court. 

Elizabeth  Eastman  et  al. 

v. 

The  People  of  the  State  of  Illinois. 

1.  Exceptions  and  bills  of  exceptions — when  necessary — and  effect  thereof. 
This  court  is  precluded  from  reviewing  the  action  of  the  circuit  court  in  deny- 
ing a  defendant  in  an  indictment  the  privilege  of  making  a  statement  in  person 
to  the  jury  after  his  counsel  has  spoken,  when  the  record  fails  to  show  that 
any  exception  was  taken  to  the  ruling. 

2.  This  court,  on  error,  must  conclusively  presume  in  all  cases  that  a  bill 
of  exceptions  speaks  the  facts  as  they  really  existed,  and  can  not  act  upon  the 
statements  of  counsel,  or  even  upon  their  own  personal  knowledge  of  facts 
omitted  in  the  bill  of  exceptions  by  mistake  or  even  by  fraudulent  design. 

3.  New  trial — upon  the  evidence  in  criminal  case.  A  conviction  of  crime 
clearly  contrary  to  the  weight  of  evidence  will  be  set  aside,  and  more  particu- 
larly if  any  material  allegation  of  the  indictment  is  not  proved.  But  where 
there  is  conflicting  evidence,  and  the  question  seems  to  be  one  of  doubt,  the 
verdict  must  stand,  even  though  the  court  may  differ  from  the  jury  as  to  the 
preponderance  of  the  evidence. 

Writ  of  Error  to  the  Circuit  Court  of  Kendall  county ; 
the  Hon.  Hiram  H.  Cody,  Judge,  presiding. 

Mr.  Benjamin  F.  Herrington,  for  the  plaintiffs  in  error. 

Mr.  Albert  M.  Sweetland,  State's  Attorney,  and  Mr. 
A.  J.  Hopkins,  for  the  People. 

Mr.  Justice  Mulkey  delivered  the  opinion  of  the  Court : 

At  the  January  term,  1879,  of  the  Kendall  county  circuit 
court,  an  indictment  was  prepared  by  the  grand  jury  of  that 
county  against  Elizabeth  Eastman  and  Hiram  Littlefield,  for 
an  assault  upon  one  James  Harman  with  intent  to  murder. 
At  the  same  term  of  court  they  were  tried  by  a  jury,  found 
guilty,  and  sentenced  to  the  penitentiary  for  a  period  of  two 
years.  To  reverse  this  judgment  the  accused  have  prosecuted 
this  writ  of  error. 

While  the  usual  errors  are  assigned   upon  the  record,  there 
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are  really  but  two  reasons  urged  by  counsel  why  the  judgment 
of  the  court  below  should  be  reversed. 

It  appears,  from  the  bill  of  exceptions,  that  after  the  evi- 
dence was  in  and  the  argument  had  been  closed,  with  the  ex- 
ception of  the  concluding  argument  on  behalf  of  the  State, 
Elizabeth  Eastman,  through  her  counsel,  made  application  to 
the  court  for  permission  to  make  a  statement  to  the  jury,  to 
which  the  court  replied  "that  the  request  was  a  little  unusual 
inasmuch  as  three  arguments  had  already  been  made  by  coun- 
sel for  the  defendants,  and  that  Mrs.  Eastman  had  told  her 
story  upon  the  stand  as  a  witness  in  her  own  behalf,  but  if  she 
had  anything  further  that  she  desired  to  be  given  to  the  jury, 
by  way  of  statement,  she  could  communicate  the  same  to  her 
attorney  and  he  could  state  the  same  to  the  jury."  Thereupon, 
on  consultation  between  her  and  her  counsel,  the  latter  made 
some  further  remarks  on  her  behalf  to  the  jury. 

Admitting  that  this  amounted  to  a  refusal  on  the  part  of  the 
court  to  permit  the  accused  to  appear  in  person  in  her  own  be- 
half, and  that  she  was  thus  deprived  of  a  constitutional  right, 
still,  upon  the  record  before  us,  we  can  not  say  there  was  error. 
The  record  wholly  fails  to  show  that  any  exception  was  taken 
to  the  rulings  of  the  court  with  respect  to  her  application  to  go 
before  the  jury  in  person,  and  it  therefore  follows  this  court  is 
precluded  from  reviewing  the  action  of  the  court  in  regard  to 
it.  This  is  so  well  settled  and  understood  by  the  profession 
that  argument  or  citation  of  authority  would  be  useless. 

Counsel  for  plaintiffs  in  error,  admitting  the  rule,  seeks  to 
avoid  its  application  in  this  case  by  a  claim  that  the  proper 
exception  was,  in  fact,  taken,  and  a  bill  of  exceptions  showing 
the  fact  prepared  by  counsel  for  the  accused  and  presented  to 
the  court,  but  that  the  court,  instead  of  signing  it,  substituted 
for  it  a  bill  of  exceptions  prepared  by  the  people's  counsel, 
which  was  imperfect,  and  did  not  state  the  facts  with  respect 
to  this  matter. 

Assuming  this  statement  of  counsel  to  be  true,  is  it  not 
manifest  that  to  act  upon  it  would  be  a  departure  from  all 
8—93  III. 
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precedent  and  a  palpable  violation  of  duty  on  the  part  of  the 
court?  Can  there  be  anything  more  thoroughly  settled  and 
universally  understood  in  the  whole  domain  of  the  law,  than 
that  a  court  of  review  can  only  look  at  the  record  before  it, 
aud  that  in  determining  the  rights  of  the  parties  thereto,  must 
accept  the  record  as  an  absolute  verity?  Even  if  the  members 
of  the  court  personally  know  a  fact  important  to  the  rights  of 
the  parties,  which  by  innocent  mistake  or  fraudulent  design  has 
been  omitted  in  making  up  the  bill  of  exceptions,  they  would 
be  powerless  to  act  upon  such  knowledge.  We  must,  there- 
fore, conclusively  presume,  in  this  as  in  all  other  cases,  that 
the  bill  of  exceptions  speaks  the  facts  as  they  really  exist. 

The  question,  however,  which  seems  to  be  seriously  urged 
by  counsel  is,  as  to  the  sufficiency  of  the  evidence  to  support 
the  verdict  of  the  jury.  In  fact,  the  argument  on  both  sides 
consists  in  the  main  of  a  discussion  of  the  facts,  intermixed 
with  strictures  upon  witnesses  and  criticisms  of  their  testimony. 
The  law  has  wisely  referred  the  matter  here  discussed  to  the 
consideration  of  the  jury  that  tried  the  cause,  and  their  de- 
termination must  be  held  conclusive  unless  it  is  manifestly 
wrong. 

Wharton,  in  his  work  on  Criminal  Law,  section  3281, 
7th  ed.,  lays  down  the  rule  in  these  words:  "A  conviction 
clearly  contrary  to  the  weight  of  evidence  will  be  set  aside, 
and  such  is  more  particularly  the  case  where  any  of  the 
material  allegations  of  the  indictment  remained  unproved. 
*  *  *  If,  however.,  there  be  conflicting  evidence  on  both 
sides,  and  the  question  be  one  of  doubt,  it  seems  the  verdict 
will  be,  generally,  permitted  to  stand,  and  this  though  the 
court  may  differ  from  the  jury  as  to  the  preponderance  of  the 
evidence. "  The  case  before  us  falls  precisely  within  the  rule 
here  laid  down.  It  is  one  where  the  evidence  is  conflicting 
upon  the  general  merits  of  the  case  and  there  is  no  way  of 
reconciling  it. 

It  was,  therefore,  the  especial  province  of  the  jury  to  say 
whether  the  witnesses  for  the  accused  or  for  the  people  swore 
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the  truth.  They  have  exercised  this  right  and  performed  the 
duty  which  the  law  imposed  upon  them,  and  we  are  unable  to 
say  they  have  not  done  it  properly  and  conscientiously. 

The  case  as  it  went  before  the  jury  was  not  complicated  at 
all.  If  the  defendants  swore  the  truth  they  should  have  been 
acquitted.  On  the  other  hand,  if  the  witnesses  for  the  people 
swore  the  truth  the  defendants  should  have  been,  as  they  were, 
convicted.  The  jury  believed  the  latter  witnesses.  Hence  the 
conviction.  Can  it  be  said  that  they  manifestly  erred  in  doing 
so?  The  defendants  themselves  had  the  strongest  of  motives 
to  misrepresent  the  facts.  The  witnesses  for  the  people  were 
wholly  disinterested — at  least  nothing  to  the  contrary  is  dis- 
closed by  the  record.  This  being  so,  can  it  be  regarded  as 
strange  or  unnatural  that  the  jury  reached  the  conclusion  they 
did?     We  think  not. 

In  Connelly  v.  The  People,  81  111.  379,  there  had  been  a 
conviction  of  the  accused  on  a  charge  of  bastardy,  where  the 
evidence,  as  in  this  case,  was  decidedly  conflicting  and  wholly 
irreconcilable.  In  reviewing  the  case  in  this  court  we  said  : 
"  The  rule  is  well  established,  when  the  jury  has  been  prop- 
erly instructed  and  where  the  testimony  is  contradictory  and 
irreconcilable,  a  new  trial  will  not  be  awarded  by  this  court. 
Any  other  practice  would  invade  the  province  of  the  jury  and 
dispense  with  their  services  altogether.  *  *  *  On  both 
propositions  submitted  the  testimony  is  flatly  contradictory. 
We  can  not  undertake  to  say  which  is  the  better  or  what  tes- 
timony the  jury  should  credit,  nor  on  which  side  was  the  weight 
of  evidence.  That  was  the  peculiar  province  of  the  jury,  and 
that  duty  they  have  performed — we  must  presume  with  fidelity 
and  with  a  sincere  desire  to  do  justice  between  the  parties. 
Opportunity  was  afforded  them,  by  the  presence  of  the  parties 
and  witnesses,  to  judge  with  more  certainty  of  the  weight  of 
evidence  than  we  can  possibly  have  by  reading  the  testimony 
when  transcribed  into  the  record."  All  we  said  in  that  case 
is  equally  applicable  to  this,  and  we  could  not  reverse  this  case 
without  utterly  disregarding  the  principle  announced  in  that. 
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We  are,  therefore,  clearly  of  opinion  that  the  court  below 
committed  no  error  in  refusing  to  grant  a  new  trial  on  the 
ground  that  the  evidence  did  not  sustain  the  verdict. 

It  is  assigned  for  error  that  the  court  gave  improper  in- 
structions for  the  people,  but  no  special  objections  have  been 
pointed  out,  and  upon  a  careful  reading  of  them  we  have  been 
unable  to  discover  any  of  a  substantial  character.  The  in- 
structions as  a  whole  fairly  presented  the  law  of  the  case  to 
the  jury,  and  upon  a  very  careful  examination  of  the  whole 
record  we  have  been  unable  to  discover  any  substantial  error 
in  it. 

The  judgment  of  the  court  below  must  therefore  be  affirmed. 

Judgment  affirmed. 


Francis  Fowler 

v. 

The  People  ex  rel.  McCrea,  County  Collector. 

1.  Taxation — description  of  lands  as  assessed.  It  has  been  held  that  any 
description  of  property  for  the  purpose  of  taxation,  by  which  the  property  may 
be  identified  by  a  competent  surveyor  with  reasonable  certainty,  either  with 
or  without  the  aid  of  extrinsic  evidence,  will  be  sufficient. 

2.  Certain  property  was  assessed  for  the  tax  of  a  given  year,  by  this 
description:  "Block  3  except  south  100  ft.  of  W.  635  ft.  in  Wrightwood,  be- 
ing a  subdivision  of  S.  W.  \  sec.  28,  T.  40,  R.  14."  The  assessment  for  another 
year  described  the  property  assessed  as:  ''Block  3,  except  100  ft. of  W.  635  ft. 
of  out-lot  B  of  Wrightwood,  being  subdivision  of  S.  W.  \  sec.  28,  T.  40,  R.  14." 
The  assessments  were  both  made  in  Cook  county,  and  it  was  shown  there 
was  but  one  subdivision  in  that,  county  called  Wrightwood ;  that  there  was  but 
one  block  3  in  Wrightwood,  and  but  one  out-lot  B,  and  that  out-lot  B  was  not 
subdivided.  A  surveyor  testified  he  would  have  no  difficulty  in  locating  the 
land  by  either  description  given,  and  although  the  description  in  one  of  the 
assessments  was  not  entirely  accurate,  the  two  descriptions  would  guide  him 
to  the  same  piece  of  land:  Held,  the  descriptions  were  sufficient  to  identify 
the  land  as  one  and  the  same  tract. 

Writ  of  Ekrok  to  the  County  Court  of  Cook  county;  the 
Hon.  Mason  B.  Loomis,  Judge,  presiding. 
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Mr.  Daniel  L.  Shorey,  for  the  plaintiff  in  error. 
Mr.  Consider  H.  Willett,  for  the  defendant  in  error. 
Mr.  Justice  Scott  delivered  the  opinion  of  the  Court: 

This  was  an  application  for  judgment  for  taxes  for  the  years 
1877  and  1878,  due  upon  a  tract  of  land  described  as  "block 
3,  except  south  100  ft.  of  W.  635  ft.  in  Wrightwood,  being  a 
subdivision  of  S.  W.  I  section  28,  T.  40,  R.  14."  Francis 
Fowler,  claiming  to  be  the  owner,  appeared  and  objected  to  the 
entry  of  a  judgment  against  such  tract  of  land  for  taxes  thereon 
for  any  year  prior  to  1878,  for  the  reason,  it  is  said,  there 
was  no  tax  due  on  said  land  or  any  part  thereof  for  any  tax 
prior  to  1878,  and  there  had  been  no  forfeiture  of  such  tract 
of  land  for  taxes  for  any  year  prior  to  1878,  but  the  objection 
was  overruled  and  judgment  rendered  against  such  tract  of 
land  for  the  year  1878,  and  the  amount  of  taxes  forfeited  for 
the  year  1877,  making  a  total  amount  of  taxes  of  $1155.45. 

The  only  question  made  is,  whether  the  property  assessed 
in  1877  is  the  same  property  assessed  in  1878.  In  both 
instances  the  property  was  assessed  to  F.  Lyman.  But  in 
1877,  it  was  described  as  "  block  3,  except  100  ft.  of  W.  635 
ft.  of  out-lot  B  of  Wrightwood,  being  subdivision  of  S.  W.  i 
section  28,  T.  40,  R.  14." 

It  is  recited  in  the  record,  it  appeared  from  the  evidence 
there  is  but  one  subdivision  in  Cook  county  called  Wright- 
wood  ;  that  there  is  but  one  block  3  in  Wrightwood,  and  but 
one  out-lot  B,  and  that  out-lot  B  was  not  subdivided.  A 
surveyor  was  introduced  as  a  witness,  who  testified  he  would 
have  no  difficulty  in  locating  the  land  by  either  description 
given,  and  although  the  description  given  in  the  assessment 
in  1877  was  not  entirely  accurate,  the  two  descriptions  would 
guide  him  to  the  same  piece  of  land. 

In  Law  v.  The  People,  80  111.  268,  it  was  declared,  citing 
Coleord  v.  Alexander,  67  111.  581,  that  any  description  of  prop- 
erty for  the  purpose  of  taxation  by  which  the  property  might 
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be  identified  by  a  competent  surveyor  with  reasonable  certainty, 
either  with  or  without  the  aid  of  extrinsic  evidence,  will  be 
sufficient.  That  is  the  precise  case  in  hand.  Here,  the  sur- 
veyor says  he  would  have  no  difficulty  in  locating  the  land 
from  either  description,  and  that  the  two  descriptions  would 
in  effect  mean  the  same  piece  of  ground.  Under  the  authority 
cited,  that  would  be  sufficient. 

The  fact  the  objector  made  no  effort  to  prove  that  he  or  any 
one  else  had  paid  the  taxes  on  his  land  by  what  he  insists  is 
the  correct  description,  or  indeed  by  any  other  description, 
tends  strongly  to  show  the  taxes  for  which  judgment  was 
rendered  were  equitably  and  legally  due  on  the  land  sought 
to  be  charged.  It  plainly  appears  there  is  no  land  anywhere, 
other  than  that  claimed  by  the  objector,  upon  which  the  for- 
feiture of  1877  could  be  charged,  and  as  the  description  given 
for  both  years  directs  the  mind  to  the  same  piece  of  ground, 
it  is  a  sufficient  description  of  the  land  owned  by  the  objector, 
and  it  must  be  held  to  be  subject  to  the  taxes  assessed  for 
1877  as  well  as  for  1878  to  which  no  objection  was  taken. 

The  judgment  must  be  affirmed. 

Judgment  affirmed. 


James  McGuirk 

v. 
George  Burry. 


1.  Appellate  jurisdiction  of  Supreme  Courts/tow  an  Appellate  court — 
in  forcible  detainer.  The  90th  section  of  the  Practice  act,  as  amended  by  the 
act  of  1877,  controls  in  the  matter  of  jurisdiction  in  the  Supreme  Court  to  re- 
view, upon  appeal  or  error,  the  rulings  of  an  Appellate  court. 

2.  Under  that  section,  an  appeal  will  not  lie  to  the  Supreme  Court  to  review 
the  decision  of  an  Appellate  court  in  an  action  of  forcible  detainer  between 
landlord  and  tenant,  the  recoi*d  containing  nothing  to  show  that  the  sum 
or  value  in  the  controversy  exceeds  $1000.  In  such  action  there  is  no  free- 
hold involved,  to  give  the  right  of  appeal, — it  is  purely  a  possessory  action,  in 
which  the  title  is  not  drawn  in  question. 
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3.  Same — as  to  alleged  conflict  between  the  90th  section  of  the  Practice  act  and 
the  8th  section  of  the  Appellate  Court  act.  There  is  no  conflict,  in  respect  to  the 
character  of  case  mentioned,  between  the  90th  section  of  the  Practice  act  of 
1877,  controlling  appeals  from  the  Appellate  courts  to  the  Supreme  Court,  and 
section  8  of  the  act  creating  the  Appellate  courts,  giving  the  right  of  appeal 
in  certain  cases  direct  from  the  trial  court  to  the  Supreme  Court.  This  case 
is  not  within  either  of  those  sections. 

4.  Same — amount  involved — how  ascertained.  Where  the  right  of  appeal  is 
claimed  on  the  ground  that  the  amount  involved  in  the  controversy  exceeds 
$1000  exclusive  of  costs,  that  fact  must  be  shown  by  the  party  appealing,  and 
it  must  appear  from  the  transcript  of  the  record.  It  will  not  be  presumed,  nor 
will  evidence  be  heard  in  this  court  to  establish  the  fact. 

Appeal  from  the  Appellate  Court  of  the  First  District. 
Mr.  Rufus  King,  for  the  appellant. 
Mr.  George  Burry,  for  the  appellee. 

Per  Curiam  :  This  was  an  action  of  forcible  detainer, 
brought  before  a  justice  of  the  peace,  in  Cook  county.  A 
judgment  was  recovered  against  defendant,  who  appealed  to 
the  Superior  Court,  where,  on  motion  of  appellant,  the  appeal 
was  dismissed.  A  motion  to  set  aside  the  order  dismissing 
the  appeal  was  overruled,  and  the  cause  was  removed  to  the 
Appellate  Court,  where  the  judgment  of  the  Superior  Court 
was  affirmed,  and  an  appeal  to  this  court  was  granted  and 
perfected;  and  the  question  is  presented,  whether  the  statute 
regulating  practice  in  the  Appellate  courts  authorizes  an  ap- 
peal in  such  a  case  to  this  court. 

The  90th  section  of  the  Practice  act,  as  amended  in  1877, 
provides,  that  in  all  criminal  cases,  and  in  all  cases  where  a 
franchise  or  freehold,  or  the  validity  of  a  statute  is  involved, 
and  in  all  other  cases  where  the  sum  or  value  in  the  contro- 
versy shall  exceed  $1000,  exclusive  of  costs,  which  shall  be 
heard  in  any  of  the  Appellate  courts  on  errors  assigned,  if 
the  judgment  be  that  the  order,  judgment  or  decree  of  the 
court  below  be  affirmed,  or  if  the  final  judgment  or  order 
rendered   he  such  that  no  further  proceedings  can  be  had  in 
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the  court  below,  except  to  carry  into  effect  the  order  of  the 
Appellate  Court,  any  party  to  such  cause  shall  be  permitted 
to  remove  the  same  to  the  Supreme  Court  by  appeal  or  writ 
of  error,  in  the  same  manner  as  is  provided  in  sections  sixty- 
seven  and  seventy  of  that  act  for  appeals  to  the  Appellate 
Court. 

This  section  controls  appeals  from  the  Appellate  Court  to  this 
court.  Nor  is  it  perceived  that  it  conflicts  with  the  provisions 
of  section  eight  of  the  act  establishing  the  Appellate  courts, 
in  the  class  of  cases  to  which  this  belongs.  That  section  gives 
an  appeal  from  or  writ  of  error  to  the  circuit,  Superior,  and 
city  courts  direct,  to  or  from  this  court,  in  all  criminal  cases, 
and  in  all  cases  involving  a  franchise  or  freehold,  or  the 
validity  of  a  statute.  In  all  cases  determined  in  the  Appel- 
late courts  in  actions  ex  contractu,  where  the  amount  involved 
is  less  than  §1000  exclusive  of  costs,  and  in  all  cases  sound- 
ing in  damages  in  which  the  judgment  of  the  court  below  is 
less  than  $1000  exclusive  of  costs,  and  the  judgment  is  affirmed 
or  otherwise  finally  disposed  of  in  the  Appellate  Court,  the 
judgment  shall  be  final,  and  no  appeal  shall  lie  or  writ  of 
error  be  prosecuted  therefrom. 

We  fail  to  see  how  this  provision  in  anywise  gives  an  appeal 
from  the  Superior  Court  to  this  court,  in  a  case  of  forcible 
detainer.  It  specifies  the  cases  in  which  appeals  lie  to  this 
court  from  the  Superior  Court,  but  does  not  embrace  this 
case. 

It  will  be  seen  that  appeals  to  this  court,  from  the  circuit, 
Superior  or  city  courts,  in  this  class  of  cases,  is  not  embraced 
in  either  of  these  sections.  It  is  not  a  criminal  case,  nor  does 
it  involve  a  freehold  or  a  franchise,  or  the  validity  of  a  statute. 
Nor  does  it  appear  that  the  sum  or  value  in  controversy  ex- 
ceeds $1000,  exclusive  of  costs.  A  proceeding  in  forcible 
detainer  does  not  involve  or  call  in  question  the  title  to  land. 
In  such  a  proceeding  the  title  can  not  be  called  in  question 
or  tried,  but  simply  to  try  and  determine  whether  the  lease 
of  the  tenant   has  determined,  and  whether  the  landlord  is 
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entitled  to  possession  of  the  premises  and  the  tenant  withholds 
them  from  him. 

When  an  appeal  is  claimed  on  the  ground  that  the  sum  in- 
volved exceeds  $1000  exclusive  of  costs,  that  fact  must  appear 
from  the  transcript  of  the  record  filed  in  this  court.  We  can 
not  presume  it  does,  nor  can  we  hear  evidence  to  establish  the 
fact.  We  can  look  alone  to  the  record  to  see  whether  it  ap- 
pears. The  party  claiming  the  right  to  appeal  must  show 
that  it  is  authorized  by  the  law.  The  statute  not  giving  an 
appeal,  it  must  be  dismissed. 

Appeal  dismissed. 


Aukelia  Lewis 

v. 
J.  C.  Shear  et  al. 

1.  Appeals — creature  of  the  statute  only.  The  right  of  appeal  does  not  exist 
at  common  law,  but  is  conferred  alone  by  statute.  This  being  so,  the  time 
and  manner  of  appealing  must  be  governed  by  the  statute,  and  an  appeal  can 
only  be  taken  when  thus  allowed. 

2.  Supreme  Court — appellate  jurisdiction  is  limited.  The  judgments  of  the 
Appellate  courts  are  final  in  actions  ex  contractu  where  the  amount  involved  is 
less  than  $1000  exclusive  of  costs,  and  in  all  actions  sounding  in  damages 
where  the  judgment  of  the  circuit,  or  other  lower  court,  is  for  less  than  $1000, 
exclusive  of  costs,  and  it  is  affirmed  by  the  Appellate  Court.  In  such  cases 
this  court  has  no  jurisdiction  to  review  the  decision  of  the  Appellate  Court,  on 
appeal  or  writ  of  error,  except  in  criminal  cases,  or  where  a  franchise  or  a 
freehold  or  the  validity  of  a  statute  is  involved,  or  where  the  judges  of  the 
Appellate  Court  certify  that  the  case  involves  questions  of  such  importance, 
either  on  account  of  principal  or  collateral  interest,  as  that  it  should  be 
passed  upon  by  this  court. 

3.  Same — how  facts  must  be  shown  to  give  this  court  jurisdiction  of  appeals, 
etc.  In  order  to  give  this  court  jurisdiction  to  review  the  judgment  of  an 
Appellate  court  on  the  ground  that  the  amount  in  controversy  exceeds  $1000, 
it  must  appear  from  the  record  that  the  sum  involved  or  value  of  the  property 
in  litigation  exceeds  that  amount  exclusive  of  costs.  This  can  not  be  shown, 
by  the  averments  in  the  declaration,  nor  will  this  court  hear  evidence  to  de- 
termine the  question. 
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Appeal  from  the  Appellate  Court  of  the  Second  District; 
the  Hon.  Nathaniel  J.  Pillsbury,  presiding  Justice,  and 
Hon.  Geo.  W.  Pleasants  and  Hon.  Lyman  Lacey,  Justices. 

Mr.  M.  B.  Wright,  for  the  appellant. 

Mr.  Daniel  H.  Paddock,  for  the  appellees. 

Mr.  Chief  Justice  Walker  delivered  the  opinion  of  the 
Court : 

This  was  action  of  replevin  brought  in  the  Iroquois  circuit 
court  by  appellant,  against  the  sheriff,  for  the  recovery  of  prop- 
erty levied  upon  by  him  on  an  execution  against  her  husband. 
She  claims  that  the  property  had  been  transferred  to  her,  by 
deed  from  her  husband,  on  the  23d  of  September,  1878.  The 
bill  of  sale  was  recorded  on  the  same  day.  On  the  next  day 
a  judgment  was  recovered  by  the  Keystone  Manufacturing 
Company  against  Elisha  Lewis,  the  husband  of  appellant. 
An  execution  was  issued,  placed  in  the  hands  of  the  sheriff, 
and  levied  on  a  portion  of  the  goods  named  in  the  bill  of  sale, 
and  they  were  replevied  by  appellant. 

On  a  trial  in  the  circuit  court  the  issues  were  found  for  de- 
fendant. A  judgment  of  retorno  habendo  and  for  costs  was 
rendered,  and  plaintiff  appealed  to  the  Appellate  Court  of  the 
Second  District,  in  which,  on  a  hearing,  the  judgment  of  the 
circuit  court  was  affirmed,  and  an  appeal  was  prayed  and 
granted  to  this  court,  and  the  record  is  brought  here,  and 
errors  are  assigned. 

The  judgment  is  not  for  $1000  or  more,  nor  have  the  judges 
of  the  Appellate  Court  certified,  under  the  statute,  that  the 
case  involves  questions  of  such  importance,  either  on  account 
of  principal  or  collateral  interest,  as  that  they  should  be  passed 
upon  by  this  court.  The  petition  for  the  appeal  alleges  that 
it  is  averred  in  the  declaration  that  the  property  replevied 
was  worth  more  than  $1000.  The  averment  is  that  it  is 
worth  $2000,  and  it  was  claimed  that  this  averment  authorized 
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the  appeal,  and  it  appears  the  appellate  judge  who  granted  it 
was  of  that  opinion. 

Appeals,  as  has  long  been  settled  by  this  court,  do  not  exist 
at  common  law,  but  are  alone  given  by  statute.  This  being 
true,  the  time  and  manner  of  appealing  must  be  governed  by 
its  provisions,  and  can  only  be  taken  when  thus  allowed. 

The  act  creating  and  defining  the  jurisdiction  of  the  Appel- 
late courts,  by  the  8th  section  provides  that  in  actions  ex  con- 
tractu, where  the  amount  involved  is  less  than  $1000  exclusive 
of  costs,  it  shall  be  final,  and  in  all  actions  sounding  in  dam- 
ages, if  the  judgment  of  the  court  below  shall  be  less  than 
$1000  exclusive  of  costs,  and  it  shall  be  affirmed  by  the  Ap- 
pellate Court,  it  shall  be  final. 

Here  there  is  a  clear  distinction  made  between  the  two 
classes  of  actions.  Where  the  action  is  ex  contractu  the 
amount  involved  must  be  $1000  or  more,  exclusive  of  costs, 
before  an  appeal  from,  or  a  writ  of  error  will  lie  to,  the  Ap- 
pellate Court.  But  where  the  action  sounds  in  damages  the 
judgment  of  the  lower  court  must  be  $1000  or  more,  and 
affirmed  by  the  Appellate  Court,  before  it  can  come  to  this 
court. 

But  it  is  not  provided  how  it  shall  be  ascertained  whether 
the  amount  involved  in  actions  ex  contractu  is  over  $1000. 

But  the  90th  section  of  the  Practice  act  (Sess.  Laws,  p.  153, 
acts  1877,)  has  this  provision:  "In  all  criminal  cases,  and  in 
all  cases  where  a  franchise  or  a  freehold,  or  the  validity  of  a 
statute  is  involved,  and  in  all  other  cases  when  the  sum  or 
value  in  the  controversy  shall  exceed  $1000,  exclusive  of  costs, 
which  shall  be  heard  in  any  of  the  Appellate  courts  upon 
errors  assigned,  if  the  judgment  of  the  Appellate  Court  be 
that  the  order,  judgment  or  decree  of  the  court  below  be 
affirmed,  or  if  final  judgment  or  decree  be  rendered  therein 
in  the  Appellate  Court,  or  the  judgment,  order,  or  decree 
of  the  Appellate  Court  be  such  that  no  further  proceeding 
can  be  had  in  the  court  below,  except  to  carry  into  effect  the 
mandate  of  the  Appellate  Court,  any  party  to  such  cause  shall 
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be  permitted  to  remove  the  same  to  the  Supreme  Court  by 
appeal,  or  writ  of  error,  in  the  same  manner  as  provided  in 
sections  67  and  70  of  this  act  for  appeals  to  said  Appellate 
Court." 

In  view  of  these  provisions  what  is  the  correct  practice? 
Are  we  to  take  the  mere  averment  of  the  sum  or  value  of  the 
matter  in  litigation  as  the  means  of  determining  whether  ap- 
peal or  error  lies?  The  11th  section  of  the  Judiciary  article 
of  our  Constitution  authorizes  the  General  Assembly  to  organ- 
ize and  establish  these  courts,  and,  except  in  enumerated 
classes  of  cases,  to  make  the  judgments  and  decrees  of  these 
courts  final.  And  there  can  be  no  doubt  it  was  for  the  pro- 
motion of  justice,  preventing  delay  from  an  over  accumula- 
tion of  business  in  this  court,  that  the  power  was  conferred. 
And  the  General  Assembly  manifestly  so  understood  it;  for 
that  body,  by  these  enactments,  undoubtedly  provided  that 
all  cases  where  the  judgment  or  the  matter  in  litigation  was 
less  in  value  than  $1000,  in  the  circuit  or  lower  court,  should 
be  final  when  affirmed  in  the  Appellate  Court.  No  one  will 
contest  this  proposition.  Then  shall  we  defeat  that  intention 
by  holding  that  the  party  may  evade  it  by  a  mere  averment 
of  value,  or  a  sum,  without  regard  to  the  actual  value  or  sum 
in  controversy?  May  a  plaintiff,  in  his  declaration,  aver  that 
a  trifling  matter  is  of  the  value  of  over  $  1000,  or  by  adding 
common  counts  claiming  more  than  that  sum, — or  a  defendant, 
by  a  plea  of  set-off,  claiming  judgment  over,  invest  himself  with 
the  right  of  appeal  or  to  a  writ  of  error  in  cases  involving,  it 
may  be,  but  a  few  dollars,  in  despite  of  the  statute?  We 
think  not.  We  must  give  the  statute  some  force,  or  render 
these  courts,  maintained  at  a  heavy  expense,  totally  useless, — 
and  more  than  that,  simply  a  source  of  useless  expense  to 
litigants,  and  of  delay  in  administering  justice. 

In  the  case  of  McGuirk  v.  Bnrry,  (ante,  p.  118,)  we  held 
that  it  must  appear  from  the  record  that  the  sum  or  value  of 
the  property  in  litigation  was  more  than  $1000;  that  we  would 
not  hear   evidence   to   determine   the   question.     How,  then, 
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should  it  appear  by  the  record?  Where  the  judgment  or  de- 
cree is  for  money,  and  it  is  for  $1000,  or  more,  or  where  the 
verdict  shows  a  finding  for  that  sum,  or  more,  there  can  be 
no  doubt  of  the  right  to  appeal  or  to  prosecute  error,  and  the 
fact  in  such  case  appears  from  the  record.  But  where  it  does 
not  so  appear,  can  any  other  means  be  employed  for  the  pur- 
pose? If,  in  an  action  of  replevin,  we  could  look  to  the 
affidavit  filed  in  the  clerk's  office  for  the  purpose  of  obtain- 
ing the  writ,  to  learn  the  value  placed  on  the  property  by  the 
plaintiff,  still  in  this  case  he  swore  it  was  of  the  value  of 
$975.  So,  by  this  test,  even  if  it  could  be  adopted,  we  find 
that  under  neither  section  is  an  appeal  allowed.  Or,  if  we 
were  permitted  to  look  into  the  evidence  in  this  case  to  find 
the  value  of  the  property  in  controversy,  there  is  none  that 
proves  or  tends  to  prove  it. 

Until  the  record  shows  in  some  manner  that  the  party  is 
entitled  to  an  appeal,  or  to  prosecute  error  to  the  Appellate 
Court,  we  are  unable  to  take  jurisdiction  and  decide  cases 
from  the  Appellate  Court.  Nothing  of  the  kind  appearing 
in  this  record,  the  appeal  was  improvidently  granted,  and  it 
must  be  dismissed. 

Appeal  dismissed. 


The  City  of  Chicago 

v. 

Potter  Palmer. 

Interest — on  judgment  for  land  condemned  for  public  use.  A  judgment  for 
the  condemnation  of  property  taken  by  a  city  for  the  purpose  of  widening  a 
street,  and  awarding  the  amount  of  compensation  to  be  paid  to  the  owner, 
will  bear  interest  at  six  per  cent  from  the  time  possession  is  taken  by  the 
public. 

Appeal  from  the  Appellate  Court  of  the  First  District;  the 
Hon.  Theodore  D.  Murphy,  presiding  Justice,  and  Hon. 
Geo.  W.  Pleasants,  and  Hon.  Joseph  M.  Bailey,  Justices. 
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This  was  an  action  of  assumpsit,  brought  by  Potter  Palmer 
against  the  'city  of  Chicago,  in  the  circuit  court  of  Cook 
county,  upon  an  award  of  damages  to  the  plaintiff  upon  a 
proceeding  to  condemn  lands  to  widen  State  street  in  the  city 
of  Chicago  from  Madison  to  Jackson  street.  The  cause  was 
tried  before  John  G.  Rogers,  judge,  without  a  jury,  by  con- 
sent, who  found  for  the  plaintiff  and  rendered  judgment  in 
his  favor  for  $20,258.22  and  costs.  From  this  judgment  the 
city  appealed  to  the  Appellate  Court. 

Mr.  Francis  Adams,  for  the  appellant. 
Mr.  John  P.  Wilson,  for  the  appellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

This  action  was  brought  in  the  circuit  court  to  recover  from 
the  city  the  amount  of  the  award  made  to  plaintiff  for  land  and 
buildings  owned  by  him,  and  condemned  under  the  eminent 
domain  law  by  the  city  for  the  purpose  of  widening  a  portion  of 
State  street.  The  assessment  was  confirmed  in  1870.  It  is  con- 
ceded plaintiff  was  the  owner  of  the  property  described  in  the 
declaration,  and  that  the  city,  as  early  as  1872,  took  possession 
of  the  property  condemned  for  the  use  of  the  street,  and  the 
same  has  ever  since  been  used  for  the  purpose  of  a  public 
street  in  said  city. 

It  is  not  claimed  there  was  any  express  agreement  to  pay 
interest  on  the  award,  and  the  only  question  made  in  this 
court  is  whether  the  'court  below,  trying  the  case  without  a 
jury,  could  rightfully  include  in  the  judgment  interest  on  the 
award.  That  is  not  an  open  question  in  this  court  since  the 
decision  Cook  v.  South  Park  Commissioners,  61  111.  115.  It 
was  there  held  such  a  judgment  bears  interest  where  it  ap- 
pears possession  has  been  taken  of  the  property  condemned, 
and  subsequently  held  to  public  uses.  Interest  was  allowed 
in  that  case  on  the  principle  such  judgments  are  within  the 
spirit  of  the  statute  allowing  interest  on  judgments.  Although 
the  confirmation  of  the  assessment  in  this  case  may  be  lacking 
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in  some  of  the  elements  of  an  absolute  judgment,  still  it  is  a 
judgment  of  condemnation  of  property  to  public  use,  and  as 
the  public  has  long  since  been  in  possession  of  the  property, 
it  is  within  the  principle  of  the  case  cited,  that  interest  should 
be  allowed  on  the  amount  of  the  award.  Subsequent  cases 
in  this  court  declare  the  same  rule  in  analogous  cases  as  to  the 
allowance  of  interest.  Illinois  and  St.  Louis  Railroad  Co. 
v.  McClintock,  68  111.  296;  City  of  Chicago  v.  Barbian,  80 
id.  482. 

The  judgment  must  be  affirmed. 

Judgment  affirmed. 


The  People  ex  rel  McCrea 

v. 

E.  O.  Gale. 

Taxation — -forfeited  lands — interest  upon  back  tax — construction  of  the  statute. 
Where  real  property  has  been  forfeited  to  the  State  for  taxes,  and  the  amount 
of  back  tax  due  on  such  property,  together  with  interest,  penalty,  etc.,  "  with 
one  year's  interest,  at  ten  per  cent,  on  the  amount  of  tax  due,"  is  to  be  added 
to  the  amount  of  tax  due  on  the  same  property  for  the  current  year,  as  pro- 
vided in  section  129  of  the  Revenue  act  of  1872,  the  "one  year's  interest  at 
ten  per  cent"  should  be  computed  only  upon  the  actual  amount  of  back  tax 
due,  not  upon  the  aggregate  amount  of  such  tax  together  with  the  penalty, 
etc.,  added  thereto. 

Appeal  from  the  County  Court  of  Cook  county;  the  Hon. 
Mason  B.  Loomis,  judge,  presiding. 

This  was  an  application  in  the  court  below  for  judgment 
against  certain  real  property  for  delinquent  taxes  for  the  cur- 
rent year,  to  which  were  added  back  taxes  due  on  the  same 
property,  together  with  interest,  penalty,  etc. 

One  of  the  objections  made  to  the  entry  of  the  judgment 
was  that  "the  amount  for  which  judgment  was  asked  on  lands 
forfeited  was  too  large,  by  reason  of  the  addition  of  interest 
upon  interest  and  penalty,  as  well  as  upon  the  original  taxes. " 
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This  objection  was  sustained,  and  judgment  entered  accord- 
ingly.    The  collector  appealed. 

Mr.  Consider  H.  Willett,  for  the  appellant. 
Mr.  John  P.  Wilson,  for  the  appellee. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

The  decision  of  this  case  involves  the  construction  of  §  129 
of  the  Revenue  law  of  1872,  Laws  of  1872,  p.  33,  which  reads 
as  follows: 

"In  all  cases  where  any  real  property  has  heretofore  been, 
or  may  hereafter  be,  forfeited  to  the  State  for  taxes,  it  shall 
be  the  duty  of  the  clerk,  when  he  is  making  up  the  amount 
of  tax  due  on  such  real  property  for  the  current  year,  to  add 
the  amount  of  back  tax,  interest,  penalty  and  printer's  fees 
remaining  due  on  such  real  property,  with  one  year's  interest 
at  ten  per  cent  on  the  amount  of  tax  due,  to  the  tax  of  the 
current  year,  and  the  aggregate  amount  so  added  together 
shall  be  collected  in  like  manner  as  the  tax  on  other  real 
property  for  that  year  may  be  collected :  Provided,  that  the 
county  clerk  shall  first  carefully  examine  said  list,  and  strike 
therefrom  all  errors,  and  otherwise  make  such  corrections  as 
may  be  necessary  with  respect  to  such  property  or  tax." 

In  this  case  the  land  had  been  forfeited  to  the  State  for 
several  years,  and  it  is  contended  on  behalf  of  the  people,  on 
the  application  for  judgment  against  the  land,  that  the  "one 
year's  interest  at  ten  per  cent"  should  be  computed  upon  the 
amount  which  the  property  owner  would  be  required  by  law 
to  pay  to  redeem  the  property  from  the  taxes;  in  other  words, 
in  ascertaining  the  amount  for  which  judgment  should  be 
rendered,  ten  per  cent  interest  should  be  computed  not  only  on 
the  amount  of  tax  due,  but  also  upon  the  penalties  which  had 
accumulated  each  year.  On  the  other  hand,  it  is  insisted  that 
the  interest  should  be  limited  to  and  computed  only  on  the 
tax.  This  latter  view  was  sustained  by  the  county  court, 
which  we  think  was  correct. 
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It  will  be  observed  that  the  section  of  the  statute  enumer- 
ates each  item  separately  which  shall  become  a  charge  upon 
the  land,  and  requires  them  to  be  added  together,  and  then 
one  item,  that  is,  the  tax,  is  required  to  pay  ten  per  cent  in- 
terest for  one  year.  It  seems  plain  if  the  framers  of  the 
section  had  intended  that  interest  should  have  been  com- 
puted upon  the  entire  amount,  the  clerk  would  have  been 
directed  to  add  the  amount  of  back  tax,  interest,  penalty  and 
printer's  fees,  which  was  then  a  charge  upon  the  property, 
with  one  year's  interest  at  ten  per  cent  thereon,  or  interest  at 
ten  per  cent  for  one  year  upon  the  entire  amount.  But  no 
such  language  was  used,  and  we  can  not  believe  that  interest 
was  intended  to  be  computed  upon  the  penalties,  or  different 
words  would  have  been  employed  to  convey  that  meaning. 

We  are  of  opinion  that  the  construction  placed  upon  the 

statute   by  the  county  court  was  the  correct  one,    and  the 

judgment  will  be  affirmed. 

Judgment  affirmed. 


Adam  Sholl 

v. 

The  People  of  the  State  of  Illinois. 

Mines — whose  duty  to  report  accident.  Under  section  9  of  ch.  93,  Rev.  Stat. 
1874,  relating  to  mines,  as  amended  by  the  act  of  May  11,,  1877,  the  person 
whose  duty  it  is  made  to  report  any  accident  in  any  mine  or  colliery  causing 
loss  of  life  or  serious  personal  injury,  to  the  mine  inspector,  etc.,  and  upon 
whom  a  fine  is  imposed  for  neglect  of  such  duty,  is  the  one  who  has  the  im- 
mediate personal  charge  of  the  mine  or  colliery.  The  owner  and  operator  of 
the  mine  or  his  agent  is  not  within  the  penalty  unless  he  has  the  personal 
charge  of  the  mine. 

Appeal  from   the   Circuit   Court  of  Peoria  county;    the 
Hon.  Joseph  W.  Cochran,  Judge,  presiding. 

9—93  III. 
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Mr.  Henry  C.  Fuller,  for  the  appellant. 

Mr.  Jas.  K.  Edsall,  Attorney  General,  for  the  People. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court: 

This  was  a  prosecution  under  §  9,  chap.  93,  Eev.  Stat. 
1874,  p.  706,  as  amended  by  the  act  of  May  11,  1877.  Laws 
1877,  p.  141,  §  9. 

The  statute  provides  for  an  inspection  of  mines  by  the 
county  surveyors  of  each  county,  who  are  constituted  ex  officio 
inspectors  of  mines  within  their  respective  counties.  Section 
9  provides  that  whenever  loss  of  life  or  serious  personal  in- 
jury shall  occur,  by  reason  of  any  accident,  in  any  coal  mine 
or  colliery,  it  shall  be  the  duty  of  the  persou  having  charge 
of  such  coal  mine  or  colliery,  to  report  the  facts  thereof  with- 
out delay  to  the  mine  inspector,  etc.,  and  if  any  person  is 
killed,  to  notify  the  coroner;  and  that  the  inspector  shall 
immediately  go  to  the  scene  of  the  accident,  and  make  sug- 
gestions and  render  assistance,  and  investigate  and  ascertain 
the  cause  of  the  accident;  and  provides  that  the  failure  of 
the  person  in  charge  of  the  coal  mine  or  colliery  to  give 
notice  to  the  inspector  or  coroner,  as  thus  required,  shall 
subject  such  person  to  a  fine,  etc. 

The  question  presented  is,  whether  the  defendant  here  was 
the  person  having  charge  of  the  coal  mine,  within  the  mean- 
ing of  this  section  of  the  statute.  The  suit  was  for  the  re- 
covery of  a  fine  under  this  section. 

The  evidence  bearing  upon  the  point  was  as  follows: 

James  Sholl  sworn  and  examined:  Am  a  son  of  defendant. 
Defendant  owns  the  coal  bank  and  controls  it.  I  am  the 
general  manager  of  the  business;  receive  a  salary.  Joseph 
Sholl  runs  the  bank,  employs  the  men,  etc.  My  father  owns 
and  operates  the  mine.  Defendant  had  not  been  near  the 
bank  for  six  months  prior  to  the  explosion.  He  had  been  off 
on  a  trip  to  New  Orleans,  and  I  know  heard  nothing  about 
the  explosion  until  several  days  after  it  happened. 
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Question — Do  you  know  where  the  defendant  was  at  the 
time  the  explosion  took  place? 

The  Court — Oh,  well,  if  the  defendant  was  the  owner  and 
general  operator  he  is  liable. 

This  observation  of  the  court  was  excepted  to. 

There  was  previous  evidence  that  Joseph  Sholl  was  in 
charge  of  the  coal  bank  at  the  time  of  the  explosion. 

The  court  gave  to  the  jury  the  following  instruction  on 
the  part  of  the  people : 

"  The  jury  are  instructed  that  the  law  makes  the  person  in 
charge  of  the  mine  responsible  for  neglecting  to  report  an 
accident,  and  the  meaning  of  such  law  is  not  that  such  person 
shall  be  actually  present  at  such  mine,  but  one  who  operates 
the  mine  and  carries  on  the  business  is,  in  the  meaning  of 
the  law,  in  charge  of  such  mine,  and  it  is  the  duty  of  such  per- 
son to  make  the  report  of  any  accident  occurring  in  such  mine 
to  the  mine  inspector." 

And  refused  the  following  instruction  asked  for  the  defend- 
ant: 

"  The  jury  are  also  instructed,  that  the  meaning  of  the 
phrase,  '  person  in  charge/  as  found  in  the  section  of  the 
statute  which  is  in  question  in  this  case,  means  the  person 
who  has  the  immediate  personal  charge  of  the  mine." 

There  are  three  several  preceding  penal  sections  in  this  act, 
§§  4,  5,  6.  In  each  of  these  it  names  "the  owner  or  agent" 
as  the  persons  to  observe  the  requirements,  and  to  be  subject 
to  the  penalties  therein  mentioned.  But  section  9,  appellant's 
counsel  urges,  has  a  different  object.  To  comply  with  it  re- 
quires immediate  action.  Therefore,  instead  of  attaching 
guilt  to  the  "  owner  or  agent"  for  the  neglect  to  give  the 
notice,  the  section  shifts  it  to  "the  person  in  charge,"  thus 
indicating  that  the  latter  person  is  not  the  same  as  the  owner, 
or  the  one  having  the  mine  worked.    We  concur  in  this  view. 

Whenever  loss  of  life  or  serious  personal  injury  occurs  by 
reason  of  any  accident  in  or  about  a  coal  mine  or  colliery,  it 
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is  by  this  section  9  made  the  duty  of  the  person  having 
charge  of  the  same  to  report  the  facts  of  the  accident  with- 
out delay  to  the  mine  inspector,  and  if  any  person  is  killed 
to  notify  the  coroner  also ;  and  the  mine  inspector,  if  he  deems 
it  necessary,  is  to  go  immediately  to  the  scene  of  the  accident 
and  render  assistance,  etc.,  and  to  investigate  the  cause  of  the 
accident.  This  is  action  which  is  required  immediately  upon 
the  happening  of  the  accident. 

The  owner  or  the  person  operating  the  mine  might,  and 
quite  likely  would  be,  at  the  time  of  such  an  accident,  far  away 
from  the  place  of  its  occurrence,  perhaps  in  another  State  or 
country,  so  that  it  would  be  impossible  for  him  to  make  and 
give  the  immediate  report  and  notice  required  of  the  accident. 
Hence,  the  duty  of  taking  this  immediate  action,  upon  the 
occurrence  of  an  accident  is  not  imposed  upon  the  "owner  or 
agent"  of  the  mine,  but  it  is  imposed  upon  "the  person  in 
charge"  of  the  coal  mine  or  colliery — the  one  upon  the  ground 
at  the  time,  or  presumably  so — who  would  have  immediate 
knowledge  of  the  accident,  and  would  be  able  to  make  the 
immediate  report,  and  give  the  immediate  notice  which  the 
statute  requires. 

Upon  such  a  person  the  penalty  of  the  statute  might  well 
be  imposed  for  failure  in  this  duty  of  immediate  action  upon 
an  accident.  But  it  would  be  unreasonable  that  the  owner 
operating  the  mine  through  the  agency  of  others,  and  not 
having  the  opportunity  of  knowing  of  an  accident  at  the  time 
of  its  occurrence,  should  be  subjected  to  a  penalty  for  not 
making  immediate  report  of  the  facts  of  the  accident. 

The  9th  section  consistently  and  very  properly  drops  the 
words  "owner  or  agent,"  which  had  been  employed  in  the 
preceding  §§  4,  5  and  6,  and  requires  the  acts  to  be  done 
in  §  9  to  be  performed  not  by  the  "owner  or  agent,"  as  in  the 
prior  sections,  but  by  the  "person  in  charge,"  and  imposes 
the  penalty  for  the  non-performance  on  the  person  in  charge, 
and  not  upon  the  owner  or  agent,  as  in  the  other  sections. 
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We  are  of  opinion  that  the  defendant  in  this  case,  as 
shown  by  the  evidence,  was  not  the  person  in  charge  of  the 
mine,  and  so  subject  to  the  penalty  of  this  9th  section,  within 
the  contemplation  of  the  statute ;  and  that  the  court  erred  in 
giving  the  instruction  it  did,  and  in  not  giving  the  one  asked 
for  the  defendant. 

The  judgment  will  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


d 


The  People  ex  rel.  Eobert  Hillard  et  al. 

» 

v. 
Charles  A.  Davis  et  al. 

1.  Mandamus — practice  when  petition  is  defective.  The  petition  under  the 
statute  takes  the  place  of  the  alternative  writ  of  mandamus,  and  defects  in  it 
are  to  be  taken  advantage  of  as  they  were  when  they  were  found  in  the  alter- 
native writ,  and  this  is  at  any  time  before  granting  of  the  peremptory  writ. 

2.  Same — what  the  petition  must  show.  A  petition  for  a  mandamus  must 
show  on  its  face  a  clear  right  to  the  relief  demanded  by  the  relator.  He  must 
distinctly  set  forth  all  the  material  facts  on  which  he  relies,  so  that  the  same 
may  be  admitted  or  traversed. 

3.  Same — discretion  in  refusing.  The  court  exercises  a  discretion  in  grant- 
ing or  refusing  a  writ  of  mandamus,  and  if  the  right  be  doubtful,  it  will  be 

efused. 

4.  Same — to  compel  the  taking  of  steps  to  open  a  road.  A  petition  for  a 
mandamus  to  compel  the  commissioners  of  highways  to  take  the  necessary 
and  proper  steps  to  open  a  highway,  laid  out  on  appeal  by  three  supervisors, 
ought  to  state  whether  the  highway  was  legally  laid  out,  by  averment  of  facts, 
so  that  an  issue  can  be  formed  thereon,  and  it  should  describe  the  same  so 
that  it.  can  be  found  by  the  description. 

5.  Highway — sufficiency  of  description.  Where  a  petition  for  a  mandamus 
against  commissioners  of  highways  to  compel  them  to  levy  a  tax  to  pay  the 
damages  allowed  on  laying  out  a  public  highway,  and  to  open  the  same,  de- 
scribed the  road  as  on  the  center  section  line  of  the  township  of  Oswego,  it 
was  held  that  the  description  was  too  uncertain  to  authorize  the  relief  sought. 

This  was  a  petition   filed   in  this  court  for  a  mandamus  to 
compel  the  respondents,  as  commissioners  of  highways  of  the 
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town  of  Oswego,  in  Kendall  county,  to  levy  a  tax  to  pay  the 
damages  assessed  on  the  laying  out  of  a  highway  by  three  su- 
pervisors on  appeal,  in  said  town,  and  take  all  necessary  steps 
to  lay  out  and  open  the  road. 

The  defendants  answered  the  petition,  and  to  the  answer 
the  relators  demurred. 

Mr.  B.  F.  Herrington,  and  Messrs.  Leland  &  Gilbert, 
for  the  relators. 

Mr.  E.  F.  Bull,  Mr.  A.  B.  Smith,  and  Mr.  P.  G.  Hawley, 
for  the  respondents. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the 
Court : 

Without  considering  the  objections  taken  to  the  respondents' 
answer,  we  think  it  sufficient  for  the  present  to  refuse  the  per- 
emptory writ,  because  of  a  vital  defect  in  the  petition. 

The  petition,  under  the  statute,  takes  the  place  of  the  alter- 
native writ,  and  defects  in  it  are  to  be  taken  advantage  of  as 
they  were  when  found  in  the  alternative  writ.  People  v. 
Glann,  70  111.  232. 

It  was  the  common  law  rule  that  defects  in  substance  could 
be  taken  advantage  of  at  any  time  before  the  granting  of  the 
peremptory  writ, — even  after  return  made.  Bank  of  Albany 
v.  Canal  Commissioners,  10  Wendell,  26;  The  King  v.  The 
Margate  Pier  Co.  3  Barn.  &  Aid.  224  (5  Eng.  Common  Law, 
266.) 

The  petition  must  show  on  its  face  a  clear  right  to  the  relief 
demanded  by  the  relator.  He  must  distinctly  set  forth  all  the 
material  facts  on  which  he  relies,  so  that  the  same  may  be  ad- 
mitted or  traversed.  Canal  Trustees  v.  The  People,  12  111. 
254 ;  The  People  v.  Glann,  supra;  Springfield  and  III.  S.  E. 
By.  Co.  v.  County  Clerk,  74  111.  31. 

The  court  exercises  a  discretion  in  granting  or  refusing  the 
writ,  and  if  the  right  be  doubtful  it  will  be  refused. 
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Whether  there  was  a  highway,  legally  laid  out,  should  have 
been  stated  by  averment  of  facts  in  such  a  way  that  an  issue 
could  have  been  formed  thereon. 

What  acts  were  done  to  lay  out  a  highway  are  not  stated  in 
the  petition ;  nor  is  there  any  highway  claimed  to  have  been 
laid  out,  so  described  that  it  could  be  found  by  the  descrip- 
tion. The  only  description  given  is,  "that  the  location  of 
said  public  road  is  on  the  center  section  line  of  the  township 
of  Oswego."  Whether  this  line  is  one  running  through  the 
township  from  north  to  south,  or  from  east  to  west,  it  is  im- 
possible to  tell.  Either  direction  conforms  to  the  descrip- 
tion. 

The  mandamus  is  refused.  . 

Mandamus  refused. 


Augusta  Meacham 

v. 

Henry  T.  Steele. et  al 

1.  Purchaser — rights  of,  as  to  incumbered  property.  The  purchaser  of  lots 
at  a  judicial  sale  under  a  decree  against  the  owner,  where  there  is  a  valid 
deed  of  trust  of  record  from  the  owner  prior  to  the  time  the  decree  became  a 
lien,  takes  the  same  subject  to  the  incumbrance,  unless  the  party  for  whose 
benefit  the  deed  of  trust  was  given  has  done  something  to  make  it  inequitable 

I  to  enforce  his  lien  against  them. 
2.  Mortgage — not-  chargeable  with  constructive  notice  of  purchaser's  deed  of 
the  equity  of  redemption.  A  mortgagee  whose  mortgage  or  deed  of  trust  is  duly 
recorded  before  a  purchase  from  the  mortgagor,  or  of  his  interest  on  judicial 
sale,  will  not  be  charged  with  notice  of  the  purchaser's  deed  when  put  on 
record ;  therefore,  if  such  purchaser  seeks  to  enforce  any  right  or  equity  upon 
the  hypothesis  that  the  mortgagee  had  notice  of  his  purchase,  he  must  allege 
and  prove  that  the  mortgagee  had  actual  or  implied  notice  of  his  purchase. 
3.  Same — right  of  purchaser  to  redeem  part  of  premises.  Where  one  pur- 
chases a  part  of  mortgaged  premises  from  the  mortgagor,  he  can  not  redeem 
that  part  purchased  by  him  by  paying  a  just  proportion  of  the  mortgage  debt. 
The  mortgagee  is  entitled  to  retain  his  lien  upon  every  part  of  the  mortgaged 
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4.  Same — part  purchased  is  only  secondarily  liable.  Where  a  part  of  mort- 
gaged premises  is  purchased  from  the  mortgagor,  in  equity  the  unsold  portion 
will  be  regarded  as  the  primary  fund  out  of  which  to  discharge  the  mortgage 
debt,  and  until  that  is  exhausted  no  part  of  the  purchased  premises  can  be 
sold  for  that  purpose,  and  the  mortgagee  will  not  be  allowed  to  do  any  act  that 
will  deprive  the  purchaser  of  this  right. 

5.  If  a  mortgagee  in  such  a  case,  with  notice  of  the  purchaser's  rights, 
buys  of  the  mortgagor  the  unsold  portion  of  the  mortgaged  premises,  and 
accepts  from  him  a  deed  therefor,  by  which  the  equitable  estate  is  merged  in 
the  legal,  it  will  operate  as  a  discharge  of  the  mortgage  debt  in  the  ratio  that 
the  value  of  the  premises  thus  purchased  by  the  mortgagee  bears  to  the  total 
value  of  the  mortgaged  estate. 

6.  So,  also,  if  the  mortgagee  for  any  cause  executes  a  release  or  other  convey- 
ance, in  fee  to  the  mortgagor  of  the  unsold  portion  of  the  mortgaged  premises, 
it  will  in  the  same  manner  operate  as  a  discharge  pro  tanto  of  the  mortgage 
debt. 

7.  Same — when  conveyance  of  equity  of  redemption  to  mortgagee  operates  as  a 
merger.  On  a  conveyance  of  the  mortgaged  premises  by  the  mortgagor  to  the 
mortgagee,  if  it  was  not  intended  to  extinguish  the  mortgage,  or  if  it  is  neces- 
sary for  the  protection  of  the  mortgagee  from  intervening  liens  or  claims 
against  the  mortgaged  premises,  a  court  of  equity  will  treat  the  two  estates 
as  co-existing  in  the  mortgagee. 

8.  Deed  of  trust — effect  of  conveyance  by  mortgagor  of  part  of  the  mortgaged 
premises  to  party  secured,  upon  the  trust  property.  A  conveyance  by  warranty 
deed  by  the  grantor  in  a  deed  of  trust  to  the  party  whose  debt  is  secured  by 
the  same,  of  a  part  of  the  trust  property,  passes  nothing  but  the  equity  of 
redemption,  and  invests  the  grantee  with  the  entire  equitable  title,  but  not  of 
the  legal  title,  which  remains  in  the  trustee.  The  grantee,  in  such  case, 
doubtless  has  the  right  to  require  a  conveyance  of  the  legal  title  from  the 
trustee,  but  if  the  grantee  does  not  require  such  conveyance,  it  will  not 
relieve  the  trustee  of  the  duties  assumed  by  him,  and  such  grantee  may  still 
require  the  trustee  to  execute  the  trust. 

9.  The  conveyance  by  the  grantor  in  a  deed  of  trust  of  six  of  fourteen 
lots  embraced  in  the  trust  deed  to  the  party  whose  debt  is  secured  by  the  trust 
deed,  will  not  in  any  manner  affect  the  right  or  duty  of  the  trustee  to  sell  the 
remaining  lots  embraced  in  the  deed  of  trust,  even  as  against  a  purchaser  of 
them  under  execution  against  the  grantor. 

10.  Same — duty  of  trustee  to  protect  interest  of  purchaser  of  part  of  the  mort- 
gaged property.  A  trustee  under  a  deed  of  trust,  in  making  sale  of  the  trust 
property,  is  not  only  bound  to  act  in  good  faith  in  conducting  the  sale,  but 
also  to  see  that  reasonable  publicity  is  given  of  the  time  and  place,  and  terms 
of  the  sale,  with  a  view  of  obtaining  the  best  possible  price  for  the  property. 
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His  duty  alike  to  the  beneficiary  and  a  purchaser  of  a  part  of  the  premises 
affirmatively  requires  this. 

11.  Same — parts  primarily  liable  should  first  be  offered.  Where,  subsequent 
to  the  execution  of  a  deed  of  trust,  the  trust  property  is  subdivided  into  lots, 
and  a  third  person  acquires  the  grantor's  title  and  interest  in  a  part  of  the  t 
lots,  the  trustee  in  making  sale  of  the  property  should  first  offer  for  sale  the 
remaining  lots  separately,  which  are  primarily  liable  for  the  debt,  unless 
some  good  i*eason  to  the  contrary  exists,  and  if  they  fail  to  sell  when  thus 
offered,  they  may  then  be  offered  and  sold  as  a  whole.  They  should  not  be 
offered  as  a  whole  in  the  first  instance. 

12.  Trust — when  use  is  executed  by  operation  of  law.  Where  a  person  by  any 
means  becomes  clothed  with  the  legal  title  to  land  in  which  he  has  no  benefi- 
cial interest,  and  with  respect  to  which  he  has  no  duty  to  perform,  so  that  he 
simply  stands  seized  of  the  land  to  the  use  of  another  person,  the  statute  will 
execute  the  use  by  annexing  the  possession  to  the  use,  and  clothing  the  latter 
with  the  legal  title. 

13.  Same — whether  a  trust  or  an  use.  The  true  test  by  which  to  determine 
whether  the  interest  of  a  beneficiary  in  a  given  case  is  a  trust,  or  a  mere  use 
which  the  statute  executes,  is  to  look  to  the  instrument  creating  it  to  ascer- 
tain what  duties  are  imposed  on  the  trustee,  and  then  determine  whether  or 
not  they  have  been  performed,  and  if  they  have  not,  the  trust  is  still  executory, 
and  the  statute  has  not  intervened. 

14.  When  the  object  of  a  trust  becomes  defeated,  or  for  some  cause  per- 
formance becomes  impossible,  and  the  trust  is  thereby  stripped  of  its  executory 
character,  leaving  no  duties  to  be  performed  with  reference  to  the  trust  estate, 
the  trust  becomes  an  use  and  is  executed  by  the  statute. 

15.  When  a  conveyance  imposes  upon  the  trustee  active  duties  with  respect 
to  the  trust  estate,  such  as  to  sell  and  convert  into  money,  or  to  lease  the  same 
and  collect  the  rents,  issues  and  profits  thereof,  and  pay  them  to  the  beneficiary, 
it  creates  a  trust  which  the  statute  does  not  execute. 

16.  But  when  the  estate  is  conveyed  to  one  person  simply  for  the  use  of 
another,  or  with  the  intent  that  the  latter  shall  have  the  rents,  issues  and 
profits  thereof,  the  conveyance  creates  an  use  which  the  statute  executes. 

17.  Conveyance — not  affected  by  a  re-subdivision  of  the  property.  Where  a 
deed  of  trust  is  given  upon  lots  in  a  subdivision  of  a  block,  and  the   descrip- 

Ition  in  the  trust  deed  is  a  matter  of  record  by  which  the  property  can  be 
located  and  found,  the  power  of  the  trustee  to  sell  upon  a  default  will  not  be 
defeated  by  a  re-subdivision  of  the  block. 


Appeal  from  the  Appellate  Court  of  the  First  District ;  the 
Hon.  Theodore  D.  Murphy,  presiding  Justice,  and  the  Hon. 
Geo.  W.  Pleasants  and  Hon.  Joseph  M.  Bailey,  Justices. 
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This  was  a  bill  in  chancery,  filed  by  appellees,  Henry  T. 
Steele  and  Wear  L.  Drake,  in  the  circuit  court  of  Cook  county, 
on  the  8th  day  of  March,  1877,  against  Augusta  Meacham, 
Robert  W.  Meacham,  Augusta  R.  Meacham,  his  wife,  Rebecca 
Miner,  and  George  A.  Follansbee.  The  facts  in  the  case,  as 
they  appear  from  the  bill  and  answer,  and  about  which  there 
is  no  controversy,  are  in  substance  as  follows: 

On  the  first  of* October,  1872,  Robert  W.  Meacham  and 
wife  conveyed  by  deed  of  trust  to  George  A.  Follansbee 
block  3,  except  lots  from  1  to  5,  inclusive,  in  the  town  of  Park 
Ridge,  in  Cook  county,  Illinois,  to  secure  an  indebtedness 
from  Meacham  to  Rebecca  Miner  of  $883.87,  and  to  Augusta 
Meacham,  his  sister,  of  $2121.33.  Robert  W.  Meacham 
afterwards  re-platted  and  subdivided  block  3,  above  men- 
tioned, together  with  other  blocks,  and  by  the  re-subdivision 
the  part  of  block  3  included  in  the  trust  deed,  less  a  small  por- 
tion thereof  embraced  in  the  streets  and  alleys  of  the  new  plat, 
constituted  lots  from  6  to  20,  inclusive,  in  block  3  in  the  new 
subdivision.  The  trust  deed  was  recorded  in  the  proper  office 
on  the  18th  of  June,  1873.  Appellees,  on  the  24th  of  July, 
1875,  obtained  a  decree  in  the  Superior  Court  of  Cook  county 
against  Robert  W.  Meacham  and  John  J.  Lockwood  for  the 
sum  of  $3499.33.  On  the  first  of  November  following  lots 
from  6  to  13,  inclusive,  of  the  re-subdivision  above  men- 
tioned, were  sold  by  the  sheriff  under  said  decree,  and  struck 
off  to  Steele  at  $1500,  who  received  a  sheriff's  deed  therefor 
on  the  26th  of  February,  1877,  which  was  recorded  on  the 
same  day. 

This  purchase  by  Steele  was  made  on  behalf  of  himself  and 
Drake. 

On  the  13th  of  January,  1876,  Meacham  paid  appellees  the 
balance  on  the  decree  after  deducting  amount  of  bid  on  lots 
purchased  by  Steele.  On  the  2d  of  July,  18-75,  Robert  W. 
Meacham  executed  to  Augusta  Meacham  a  warranty  deed 
for  lots  15  to  20  inclusive,  in  said  block  3,  re-subdivision, 
being  a  part  of  the  same  property  included  in  the  trust  deed 
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which  was  recorded  on  the  23d  of  the  same  month.  This  deed, 
also  embraced  considerable  other  property  which  is  not  in- 
volved in  this  controversy. 

It  is  admitted  by  defendants'  answer  that  this  conveyance 
was  made  without  any  consideration  and  for  the  express  pur- 
pose of  defeating  the  lien  of  appellees'  decree. 

On  the  day  before  this  deed  was  recorded,  to-wit,  on  the  22d 
of  July,  1875,  Augusta  Meacham,  by  quitclaim  deed,  recon- 
veved  this  property  to  Robert  W.  Meacham,  but  the  same  was 
not  recorded  until  the  13th  of  January  following.  On  the  19th 
of  May,  1876,  pursuant  to  a  notice  published  for  the  requisite 
length  of  time  in  the  weekly  edition  of  the  Chicago  Evening 
Journal,  Follansbee  sold  on  the  premises,  at  public  vendue,  all 
the  lots  embraced  in  the  said  deed  of  trust,  including  the  eight 
lots  purchased  by  Steele,  and  the  same  were  struck  off  to  and 
purchased  by  Augusta  Meacham  for  the  sum  of  $1680,  and 
upon  her  paying  the  expenses  of  the  sale  he,  on  the  same  day, 
made  her  a  deed  for  the  premises,  which  was  duly  recorded  on 
the  25th  of  the  same  month. 

The  trustee's  notice  of  the  sale  described  the  property  em- 
braced in  the  trust  deed  not  only  as  it  was  described  in  the 
trust  deed,  but  also  as  it  is  described  in  the  re-subdivision,  and 
it  was  also  conveyed  by  the  trustee  by  both  of  these  descrip- 
tions. So  far  there  is  no  controversy  about  the  facts.  But  in 
addition  to  this,  it  is  claimed  by  the  bill  that  appellees  had 
no  notice  of  the  sale  under  the  trust  deed ;  that  through  the 
collusion  of  Meacham,  Follansbee  and  appellant,  the  sale  was 
conducted  in  such  a  manner  as  to  elude  all  vigilance  on  their 
part;  that  by  reason  of  the  warranty  deed  from  Meacham  and 
wife  to  appellant,  appellees  had  been  led  to  suppose  that  the 
indebtedness  secured  by  the  deed  of  trust  had  been  discharged; 
that  the  weekly  edition  of  the  Chicago  Evening  Journal,  the 
paper  in  which  the  notice  of  sale  was  published,  was  an 
obscure  paper  with  less  than  fifty  subscribers  in  the  city  of 
Chicago,  and  that  for  that  reason  the  notice  was  inserted  in  it. 
It  is  also  claimed   that  the  premises  were  sold  for  a  grossly 
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inadequate  sum,  and  for  these  and  other  reasons  asks  that  the 
sale  be  set  aside,  etc. 

A  joint  and  several  answer  was  filed  by  all  the  defendants, 
denying  all  fraud,  collusion  or  improper  conduct.  They  insist 
that  the  property  was  properly  advertised,  and  sold  by  the 
trustee  in  strict  conformity  with  the  provisions  of  the  deed  of 
trust. 

A  general  replication  was  filed  by  complainants,  and  on  the 
14th  of  February,  1878,  there  was  a  final  hearing  of  the  cause 
upon  bill,  answer,  replication,  exhibits,  depositions  and  oral 
proofs. 

The  court  found  the  equities  with  complainants  and  a  de- 
cree was  entered  accordingly. 

The  decree  specially  finds  that  the  sale  made  by  Follansbee, 
as  trustee,  on  the  19th  of  May,  1876,  of  the  lots  in  controversy, 
"  was  not  made  fairly  and  in  good  faith,  and  with  the  intent 
and  purpose  of  obtaining  payment  of  the  indebtedness  secured 
by  said  deed  of  trust;"  that  lots  from  6  to  13,  inclusive,  in 
block  3  of  the  re-subdivision,  are  held  and  owned  by  complain- 
ants as  charged  in  the  bill,  and  declares  the  sale,  and  the 
trustee's  deed  in  pursuance  thereof,  void,  and  sets  the  same 
aside  as  to  these  lots. 

The  decree  also  ordered  a  reference  to  the  master  to  take 
proofs  and  ascertain  the  amount,  if  any,  remaining  due  and 
unpaid  of  the  indebtedness  secured  by  the  deed  of  trust,  and 
directed  the  master  to  state  the  account  between  the  parties 
thereto. 

And  it  was  further  ordered  "that  upon  the  coming  in 
and  confirmation  of  the  master's  report,  and  the  payment  by 
complainants  in  such  time  and  manner  as  the  court  should 
order,  that  part,  if  any,  of  the  amount  found  by  the  court 
remaining  due  of  the  indebtedness  secured  by  the  trust  deed 
which  may  be  found  by  the  court  belonging  and  appertaining 
to  that  part  of  the  premises  included  in  the  deed  of  trust  and 
belonging  to  complainants  be  at  once  and  forever  thereafter 
released  and  discharged  from  any  and  all  liens  under  and  by 
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virtue  of  said  trust  deed,  and  that  complainants  be  let  into 
possession/'  etc. 

From  this  decree  Augusta  Meacham  alone  appealed,  and  the 
case  was  heard  at  the  March  term,  1879,  of  the  Appellate 
Court  for  the  First  District.  The  Appellate  Court  affirmed 
the  decree  of  the  circuit  court,  and  appellant  by  further  appeal 
brings  the  record  here  for  review. 

Messrs.  Gardner  &>  Schuyler,  for  the  appellant. 
Mr.  J.  Blackburn  Jones,  for  the  appellees. 

Mr.  Justice  Mulkey  delivered  the  opinion  of  the  Court : 

It  is  to  be  observed,  in  the  first  place,  that  no  point  is  made 
by  appellees  with  reference  to  the  validity  of  the  deed  of  trust 
from  Robert  W.  Meacham  and  wife  to  Follansbee,  or  with 
reference  to  the  genuineness  of  the  claim  secured  by  it.  The 
good  faith  of  that  transaction  does  not,  so  far  as  the  evi- 
dence is  concerned,  seem  to  be  in  any  manner  questioned. 
Indeed,  the  decree  of  the  circuit  court  recognizes  the  fact  that 
this  deed  of  trust  was  a  prior  valid  incumbrance  on  the  lots 
in  controversy.  It  follows,  therefore,  when  appellees  pur- 
chased these  lots  under  their  decree  against  Meacham,  that 
whatever  rights  they  thereby  acquired  were  subject  to  appel- 
lant's deed  of  trust,  unless  she  had,  in  the  meantime,  done 
something  to  make  it  inequitable  to  enforce  it  as  against  them. 
Assuming  that  appellant  had  done  nothing  to  affect  her  rights 
under  the  deed  of  trust  as  a  prior  valid  incumbrance,  the  posi- 
tion assumed  by  appellees  on  their  purchase  was  that  of 
one  purchasing  from  a  mortgagor  a  part  of  the  mortgaged 
premises. 

Where  there  is  no  controversy  as  to  the  facts  there  can  be 
but  little  doubt  as  to  the  respective  rights  and  duties  of  per- 
sons thus  circumstanced.  In  such  cases,  where  the  mortgage 
has  been  duly  recorded  before  the  purchase  the  mortgagee  will 
hot  be  charged  with  constructive  notice  of  the  purchaser's 
deed  when  put  on   record.     It  therefore   follows,  if  the  pur- 
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chaser  seeks  to  enforce  any  right  or  equity  upon  the  hypothe- 
sis that  the  mortgagee  had  notice  of  his  purchase,  he  must 
allege  and  prove  that  the  mortgagee  had  actual  or  implied 
notice  of  his  purchase. 

Where  one  thus  purchases  a  part  of  mortgaged  premises 
he  can  not  redeem  that  part  purchased  by  him  by  paying  a 
just  proportion  of  the  mortgage  debt.  The  mortgagee  is  en- 
titled to  retain  his  lien  upon  every  part  of  the  mortgaged 
estate  until  the  whole  of  the  mortgage  debt  is  paid.  Yet,  in 
equity  the  unsold  portion  of  the  mortgaged  premises  will  be 
regarded  as  the  primary  fund  out  of  which  to  discharge  the 
mortgage  debt,  and  until  that  is  exhausted  no  part  of  the  pur- 
chased premises  can  be  applied  for  that  purpose.  And  the 
mortgagee  is  not  permitted  to  do  any  act  that  will  deprive  the 
purchaser  of  the  right  to  have  this  primary  fund  first  applied 
in  the  discharge  of  the  mortgage  debt.  Hence  it  is  a  familiar 
rule  in  equity  that  if  the  mortgagee,  in  a  case  of  the  kind 
supposed,  with  notice  of  the  purchaser's  rights,  buy  of  the 
mortgagor  the  unsold  portion  of  the  mortgaged  premises,  and 
accept  from  him  a  deed  therefor,  by  which  the  equitable  estate 
is  merged  in  the  legal,  it  will  operate  as  a  discharge  of  the 
mortgage  debt  in  the  ratio  that  the  value  of  the  premises  thus 
purchased  by  the  mortgagee  bears  to  the  total  value  of  the 
mortgaged  estate.  So,  also,  if  the  mortgagee,  for  any  cause, 
execute  a  release  or  other  conveyance  in  fee  to  the  mortgagor 
of  the  unsold  portion  of  the  mortgaged  premises,  it  will  in 
the  same  manner  operate  as  a  discharge  pro  tanto  of  the  mort- 
gage debt. 

It  appears,  as  already  shown,  that  the  deed  of  trust  from 
Meacham  and  wife  to  Follansbee,  to  secure  Meacham's  indebt- 
edness to  appellant,  included  not  only  the  eight  lots  purchased 
by  appellees  under  their  decree,  but  also  six  other  lots  in  the 
same  block.  And  it  is  claimed  by  appellees  that  the  warranty 
deed  from  Meacham  and  wife  to  appellant,  of  July  2,  1875, 
had  the  effect  of  stripping  the  trust  created  by  this  trust  deed 
of  its  executory  character  so  as  to  leave  in  the  latter  nothing 
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but  a  dry  trust,  which,  being  a  simple  use,  was  executed  by  the 
statute,  and  that  appellant  by  this  means  being  clothed  with  the 
legal  title,  her  equitable  rights  under  the  deed  of  trust  became 
merged  in  the  legal  estate,  and  the  incumbrance  thereby  ex- 
tinguished. Conceding  this  to  be  so,  of  course  it  would  fol- 
low that  the  sale  subsequently  made  by  Follansbee  under  the 
trust  deed  was  without  authority  and  invalid  as  against  ap- 
pellees. 

We  fully  recognize  the  doctrine  that  whenever  one  person 
by  any  means  becomes  clothed  with  the  legal  title  to  a  tract 
of  land  in  which  he  has  no  beneficial  interest,  and  with  respect 
to  which  he  has  no  duty  to  perform,  so  that  he  simply  stands 
seized  of  the  land  to  the  use  of  another  person,  the  statute 
will  execute  the  use  by  annexing  the  possession  to  the  use  and 
clothing  the  latter  with  the  legal  title.  Yet,  conceding  this 
doctrine  to  its  fullest  extent,  it  does  not  therefore  follow  that 
the  facts  here  show  a  proper  case  for  its  application. 

Whatever  effect  the  doctrine  in  question  may  be  supposed 
to  have  had  upon  the  right  of  the  trustee  to  sell  the  lots  em- 
braced in  both  deeds,  there  certainly  can  be  no  pretence  for 
the  claim,  on  the  grounds  suggested,  that  his  right  to  sell  the 
lots  included  in  the  trust  deed  alone  was  at  all  affected  by  the 
execution  of  the  warranty  deed.  For  since  the  warranty  deed 
did  not  include  the  lots  purchased  by  appellees,  or  make  any 
reference  to  them,  it  was  therefore  simply  impossible  for  the 
rights  or  relations  of  the  parties  with  respect  to  them  to  have 
been  at  all  affected  in  the  manner  suggested  by  the  execution 
of  that  deed.     But  upon  what  principle  can  it  be  claimed  that 

I  the  transfer  of  the  equity  of  redemption  in  the  six  lots  in- 
cluded in  both  deeds  will  have  the  effect  of  changing  the 
character  of  the  trust  so  as  to  relieve  the  trustee  of  the  duty, 
or  deprive  him  of  the  right  to  sell,  when  requested  to  do  so, 
as  provided  in  the  trust  deed?  It  is  true  that  at  law,  if  the 
mortgagor  conveys  the  equity  of  redemption  to  the  mortgagee, 
the  equitable  estate  will  be  merged  in  the  legal,  and  it  will 
operate  as  a  payment  of  the  mortgage  debt  to  the  extent  of 
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the  value  of  the  mortgaged  premises.  But  in  equity  it  will 
not  necessarily  have  this  effect. 

If  it  was  not  so  intended,  or  if  it  is  necessary  for  the  pro- 
tection of  the  mortgagee  from  intervening  liens  or  claims 
against  the  mortgaged  premises,  equity  will  treat  the  two 
estates  as  co-existing  in  the  mortgagee.  Conceding  for  the 
purpose  of  the  argument,  then,  that  appellant's  position  was 
that  of  a  mortgagee  having  a  release  of  the  equity  of  redemp- 
tion, it  would  not  therefore  necessarily  follow  that  the  estates 
would  merge, — for,  as  we  have  just  seen,  that  would  depend 
upon  the  intention,  rights  and  interests  of  the  parties.  And 
when  tested  by  this  rule  there  would  be  no  merger,  for  it  was 
necessary  to  keep  the  two  interests  co-existing  in  order  to  pro- 
tect appellant  from  the  intervening  claim  of  appellees. 

And,  moreover,  there  is  not  a  particle  of  evidence  in  this 
record  to  show  that  appellant  intended  to  surrender  her  lien 
upon  the  property  embraced  in  the  trust  deed.  The  evidence 
on  this  point  is  all  the  other  way. 

But  did  appellant,  upon  the  execution  to  her  of  the  war- 
ranty deed  by  Meacham  and  wife,  assume  the  position  of  a 
mortgagee,  having  a  release  of  the  equity  of  redemption,  with 
respect  to  the  six  lots  included  in  both  deeds?  The  answer 
to  this  question  depends  upon  whether,  as  is  claimed  by  ap- 
pellees, that  conveyance  so  affected  the  character  of  the  trust 
as  to  convert  it  into  a  naked  use.  If  so,  it  was  executed  by 
the  statute,  and  the  legal  estate  was  at  once  transferred  by 
operation  of  law  to  appellant,  leaving  no  title  or  interest 
whatever  in  Follansbee,  the  trustee.  What  was  the  nature 
of  the  interest  or  estate  which  passed  by  the  warranty  deed? 
Certainly  no  part  of  the  legal  estate,  for  that  had  been  trans- 
ferred to  Follansbee.  It  is  evident  that  nothing  passed  by 
it  but  Meacham's  equity  of  redemption.  All  that  can  be  rea- 
sonably claimed  is,  that  upon  the  execution  of  this  deed  ap- 
pellant became  the  owner  and  possessed  of  the  entire  equita- 
ble title,  and  as  such  she  doubtless  had  the  right  to  require  a 
conveyance  from  Follansbee,  if   she   desired   it;  but   if  she 
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did  not  see  proper  to  exercise  this  right,  it  certainly  did  not 
relieve  him  from  the  duties  which  he  assumed  in  accepting 
the  deed  clothing  himself  with  the  legal  title.  If  appellant, 
notwithstanding  Meacham's  conveyance  to  her,  desired  the 
trust  executed  according  to  the  provisions  of  the  deed,  we  can 
see  no  good  reason  why  it  should  not  have  been  done. 

What  is  the  test  by  which  we  determine  whether  the  inter- 
est of  the  beneficiary  in  a  given  case  is  a  trust,  or  a  mere  use 
which  the  statute  executes?  Counsel  for  appellees  seems  to 
proceed  upon  the  theory  that  in  all  cases  where  no  one  but 
the  cestui  que  trust  has  any  beneficial  interest  in  the  estate, 
there  the  statute  will  intervene.  But  this,  of  itself,  is  no  test 
at  all,  for  in  most  of  cases  the  trustee  has  no  beneficial  inter- 
est in  the  estate. 

The  true  test,  where  the  trust  is  an  express  one,  as  in  this 
case,  is  to  look  to  the  terms  of  the  instrument  creating  it  to 
ascertain  what  duties  are  imposed  on  the  trustee,  and  then  de- 
termine whether  or  not  they  have  been  performed,  and  if  it 
appears  that  they  have  not,  the  trust  is  still  executory  and  the 
statute  has  not  intervened. 

Often,  in  cases  of  this  character,  the  objects  of  the  trust  be- 
come defeated,  or  for  some  cause  or  other  performance  becomes 
impossible,  and  the  trust  will  thereby  become  stripped  of  its 
executory  character,  leaving  no  duties  to  be  performed  with 
reference  to  the  trust  estate.  In  such  cases  the  trust  becomes 
a  use,  and  is  executed  by  the  statute.  But  nothing  of  that 
kind  occurred  in  this  case.  Appellant's  debt  was  still  unpaid, 
the  lots  in  question  had  been  conveyed  to  the  trustee  for  the 
express  purpose  of  raising  money  to  pay  it.  The  trustee  had 
assumed  the  duty  of  making  a  sale  of  the  lots  whenever  re- 
quested to  do  so  for  that  purpose,  and  nothing  appears  in  the 
record  to  show  that  he  was  ever  released  by  her  or  any  one 
else  from  the  performance  of  that  duty. 

We  repeat,  the  mere  fact  that  the  cestui  que  trust  has  the 
entire  beneficial  interest  in  the  trust  estate  is  no  test  in  deter- 
mining whether  the  beneficial  interest  is  a  trust  or  a  use.  To 
10—93  III. 
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hold  so  would  be  to  abolish  all  distinction  between  a  trust  and 
an  use.  Where  the  conveyance  imposes  on  the  trustee  active 
duties  with  respect  to  the  trust  estate,  such  as  to  sell  and  con- 
vert it  into  money,  or  to  lease  the  same  and  collect  the  rents, 
issues  and  profits  thereof,  and  pay  them  over  to  the  beneficiary, 
it  creates  a  trust  which  the  statute  does  not  execute. 

But,  on  the  other  hand,  where  the  estate  is  conveyed  to 
one  person  simply  for  the  use  of  another,  or  to  the  intent  that 
the  latter  shall  have  the  rents,  issues  and  profits  thereof,  the 
conveyance  creates  an  use  Avhich  the  statute  does  execute,  for 
in  such  cases  the  trustee  has  no  duty  to  perform  with  respect 
to  the  estate  conveyed. 

Testing  the  case  before  us  by  these  rules,  appellant's  interest 
in  the  lots  in  question  did  not  by  reason  of  Meacham's  war- 
ranty deed  to  her  become  a  mere  use,  within  the  meaning  of 
the  statute  of  uses,  and  was  consequently  not  executed  by  it. 

It  is  insisted  also,  by  appellees,  that  by  reason  of  the  re-sub- 
division of  the  property  embraced  in  the  trust  deed,  there 
ceased  to  be  any  such  property  as  that  described  in  it;  that 
parts  of  it  had  been  converted  into  streets  and  alleys  and  that 
the  appearance  and  character  of  the  remainder  were  so  com- 
pletely altered  and  changed  that  it  could  not  be  regarded  as 
the  same  property,  and  that  therefore  the  trustee  had  no  right 
to  sell  it.  There  is  nothing  in  the  point.  No  authority  is 
cited  in  support  of  it,  and  it  is  manifestly  against  reason  and 
common  justice. 

The  old  description  of  the  property  as  contained  in  the 
trust  deed  was  still  a  matter  of  record,  and  by  it  the  property 
might  well  be  located  and  known,  notwithstanding  there-sub- 
division, and  appellees,  at  the  time  of  their  purchase,  had 
notice  of  appellant's  rights  and  could  not  have  been  misled 
with  respect  to  them  by  reason  of  such  re-subdivision.  We 
repeat,  there  is  nothing  in  the  point. 

There  is  really  but  one  question  in  this  whole  case  that 
presents  any  serious  difficulty,  and  that  is  with  respect  to  the 
validity  of  the  trustee's  sale. 
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Upon  appellees  purchasing  under  their  decree  a  part  of  the 
lots  embraced  in  the  trust  deed,  the  remaining  unsold  lots,  as 
we  have  already  seen,  became  the  primary  fund  for  the  pay- 
ment of  the  indebtedness  secured  by  that  instrument.  Appel- 
lees therefore  had  a  direct  interest  in  having  the  lots  constitu- 
ting this  fund  sold  in  such  a  manner  as  to  bring  the  best 
possible  price,  so  as  to  relieve  their  own  from  the  incumbrance 
of  the  trust  deed.  It  was  just  as  obligatory  on  the  trustee,  in 
performing  the  duties  of  the  trust,  to  protect  their  interests  as 
appellant's,  and  he  was  not  only  bound  to  act  in  good  faith 
in  conducting  the  sale,  but  also  to  see  that  reasonable  publicity 
was  given  of  the  time,  place  and  terms  of  sale,  with  a  view  of 
obtaining  the  best  possible  price  for  the  property.  His  duty, 
alike  to  appellant  and  appellees,  imperatively  demanded  this 
at  his  hands.  In  fixing  the  place  of  sale,  in  selecting  the 
paper  in  which  to  publish  the  notice,  in  determining  the  hour 
of  sale,  and  in  conducting  the  same,  the  trustee  in  cases  of 
this  character  should  keep  constantly  in  view  the  best  interests 
of  all  parties  having  a  claim  upon  the  property  to  be  sold,  and 
conscientiously  endeavor  to  make  it  bring  the  best  possible  price. 
A  trustee  is  required  to  use  that  prudence  and  care  in  discharg- 
ing the  duties  of  a  trust  of  this  kind  that  a  reasonably  prudent 
and  discreet  man  ordinarily  exercises  under  like  circumstances 
with  reference  to  his  own  property.  Has  it  been  done  in  this 
case?  Can  it  be  said  there  is  no  well  founded  reason  for 
questioning  the  good  faith  of  the  parties  who  controlled  and 
conducted  the  sale  in  the  present  case? 

It  is  admitted  by  defendant's  answer,  as  already  observed, 
that  the  warranty  deed  executed  by  Meacham  and  wife  to 
appellant  was  made  for  the  express  purpose  of  preventing  the 
decree  which  appellees  were  then  about  to  obtain,  from  becom- 
ing a  lien  upon  Meacham's  property,  and  the  attending  cir- 
cumstances show  this  admission  to  be  true.  This  deed,  though 
dated  the  2d  of  July,  1875,  was  not  acknowledged  or  recorded 
till  the  23d  of  the  same  month,  just  one  day  before  appellees 
obtained  their  decree. 
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On  the  22d,  the  day  before  this  deed  was  acknowledged  and 
recorded,  appellant  quitclaimed  the  same  property  back  to 
Meacham,  though  the  deed  was  not  recorded  until  the  13th  of 
January,  1876,  the  very  day  on  which  appellees  claim  that 
Meacham  paid  the  balance  on  the  decree. 

If  Meacham  had  any  other  property,  incumbered  or  other- 
wise, that  was  not  included  in  the  warranty  deed  to  appellant 
of  July  2,  1875,  except  the  eight  lots  purchased  by  appellees 
under  their  decree,  the  record  does  not  disclose  it. 

Why  was  all  of  his  property  embraced  in  this  deed  except 
the  eight  lots?  Was  it  to  force  appellees  to  buy  them  at  a 
liberal  price,  and  afterwards  so  conduct  the  sale  under  the 
deed  of  trust  as  to  defeat  their  title  under  the  purchase?  And 
was  the  quitclaim  deed  reconveying  this  property  to  Meacham 
kept  from  the  record  in  furtherance  of  the  same  scheme? 

Whatever  the  real  truth  may  be  with  respect  to  the  good 
faith  of  the* sale  under  the  trust  deed,  it  can  not  be  denied 
that  appellant,  acting  in  concert  with  Meacham,  has  been 
guilty  of  committing  a  palpable  fraud  upon  appellees  with 
respect  to  their  claim  against  the  latter;  and  in  view  of  all 
the  circumstances  in  the  case,  without  further  descending  into 
the  details,  the  trustee  himself  is  not  free  from  a  well  grounded 
suspicion  that  he  has,  in  the  performance  of  his  duties,  lent 
himself  as  an  instrument  to  further  their  fraudulent  purposes. 
At  any  rate  the  unquestioned  fact  that  appellant,  to  whom 
the  property  was  struck  off,  is  shown  to  have  acted  in  bad 
faith  towards  appellees  with  respect  to  their  claim  against 
Meacham,  certainly  warrants  a  more  rigid  scrutiny  of  the 
trustee's  conduct,  and  the  facts  immediately  connected  with 
the  sale,  than  would  otherwise  be  deemed  necessary.  In  a  case 
of  this  character,  the  court  should  certainly  act  more  promptly 
and  for  less  cause  than  in  a  case  where  there  was  nothing  to 
cast  a  suspicion  upon  the  good  faith  of  the  trustee's  conduct. 
There  is  one  thing  evident,  that  the  trustee  did  not,  in  con- 
ducting the  sale,  treat  the  lots  included  in  the  trust,  and  not 
purchased  by  Steele  under  appellees'   decree,  as  the  primary 
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fund  for  the  payment  of  what  remained  due  under  the  trust 
deed.  There  was  no  effort  on  his  part  to  make  them,  as  a  dis- 
tinct property,  bring  the  amount  of  appellant's  claim.  The 
lots  not  belonging  to  appellees  should  have  been  offered 
separately,  unless  some  good  reason  appeared  to  the  con- 
trary, and  if  they  failed  to  sell  when  thus  offered,  they  should 
then  have  been  offered  as  a  whole.  The  trustee  did  not  do 
this,  but  on  the  contrary  he  treated  the  whole  property  as  a 
common  fund. 

For  the  reasons  stated,  and  others  that  might  be  mentioned, 
we  are  of  opinion  that  this  sale  should  have  been  set  aside ; 
not  only  as  to  the  eight  lots  purchased  by  appellees,  but  as  to 
the  whole  of  the  property  embraced  in  the  trust  deed.  For, 
as  we  have  already  seen,  that  portion  of  the  property  covered 
by  the  trust  deed  and  not  purchased  by  appellees  must  be 
regarded  as  the  primary  fund  out  of  which  the  indebtedness 
to  appellant  should  be  paid,  and  therefore  appellees  have  a 
vital  interest  in  having  that  part  of  the  property  fairly  sold 
and  converted  into  money,  so  as  to  protect  that  purchased  by 
them  as  far  as  possible.  And  in  conducting  the  sale  the 
trustee,  if  it  can  be  done  without  manifestly  endangering 
appellant's  security,  should  entirely  exhaust  that  part  of  the 
property  before  selling  any  portion  of  that  belonging  to 
appellees. 

It  results,  from  what  we  have  said,  that  so  much  of  the 
decree  of  the  court  as  directed  the  master  to  ascertain  what 
part,  if  any,  of  the  indebtedness  to  appellant  was  properly  a 
charge  upon  the  lots  belonging  to  appellees,  was  not  proper. 
Instead  of  this  the  circuit  court  should,  as  we  have  already 
stated,  have  set  aside  the  entire  sale,  and  ordered  the  trustee 
to  proceed  again  under  the  trust  deed  and  re-sell  the  property 
in  the  manner  we  have  stated. 

In  view  of  the  great  difference  of  opinion  with  respect  to 
the  value  of  the  property,  there  would  necessarily  be  much 
uncertainty  in  determining  what  particular  part  of  the  in- 
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debtedness,    or    whether   any    part   of    it,  should  be  made  a 
charge  upon  the  lots  belonging  to  appellees. 

The  judgment  of  the  Appellate  Court,  therefore,  so  far 
as  it  affirms  so  much  of  the  decree  of  the  circuit  court 
as  we  have  just  stated  was  improper,  will  be  reversed,  but  in 
every  other  respect  the  same  is  affirmed,  and  the  cause  is  re- 
manded to  the  Appellate  Court,  with  directions  to  modify  its 
judgment  so  as  to  conform  to  the  views  here  expressed,  and 
remand  the  cause  to  the  circuit  court  for  further  proceedings 
in  conformity  with  this  opinion.  The  costs  in  this  court  will 
be  equally  divided  between  the  parties. 

Judgment  affirmed  in  part,  and  in  part  reversed. 


James  W.  Hancock 

v. 
Lyman  H.  Tower. 

Supreme  Court — appellate  jurisdiction.  This  court  can  not  entertain  juris- 
diction of  a  writ  of  error  to  the  Appellate  Court  to  review  its  decision  affirming 
a  judgment  of  the  circuit  court  in  an  action  of  replevin,  when  the  record  fails 
to  show  that  the  judgment  below  was  for  $1000  exclusive  of  costs,  or  that  the 
value  of  the  property  involved  is  more  than  that  sum. 

Writ  op  Error  to  the  Appellate  Court  of  the  Second  Dis- 
trict. 

This  cause  was  taken  to  the  Appellate  Court  by  appeal  from 
the  circuit  court  of  Marshall  county,  the  Hon.  J.  W.  Cochran, 
Judge,  presiding. 

Messrs.  Barnes  &  Muir,  for  the  plaintiff  in  error. 

Mr.  Martin  L.  Newell,  for  the  defendant  in  error. 
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Mr.  Chief  Justice  Walker  delivered  the  opinion  of  the 
Court : 

This  was  an  action  of  replevin,  brought  by  Tower  as  assignee 
of  Petir,  against  Hancock,  the  sheriff  of  Marshall  county. 
On  turning  to  the  record  we  find  that  on  the  14th  day  of 
February,  1878,  Petir  made,  executed,  acknowledged  and  de- 
livered a  deed  to  Tower,  assigning  and  transferring  to  him  all 
his  personal  property  and  choses  in  action,  in  trust,  for  the 
benefit  of  creditors.  The  property  thus  transferred  consisted 
of  merchandise  in  two  stores,  choses  in  action,  and  of  accounts, 
notes  and  claims  due  to  Petir.  Tower  being  apprised  of  the 
fact  that  Petir  intended  to  make  the  assignment  to  him,  had 
employed  one  Tullis  to  act  as  his  agent  in  the  matter.  On  the 
14th  of  the  month  the  deed  was  delivered  to  Tower,  and  hav- 
ing to  go  to  Ottawa  on  that  day,  he  handed  it  to  Tullis,  his 
agent,  who  at  once  took  possession  of  the  goods  and  com- 
menced taking  an  inventory,  assisted  by  two  young  men  who 
had  been  clerks  of  Petir. 

On  the  18th  the  inventories  were  completed,  and  one  of 
them  was  sworn  to  by  Petir  and  it  was  attached  to  the  deed,  and 
on  the  next  day  (19th,)  the  deed  was  recorded  and  the  assignee 
filed  his  bond  with  the  county  clerk,  which  was  approved. 
When  the  deed  was  delivered  the  inventory  had  not  been  made 
or  sworn  to  by  Petir,  and  consequently  was  not  attached  to 
the  deed  of  assignment. 

Bennett,  Ginnes  &  Bennett,  a  firm  doing  business  as  part- 
ners, held  a  note  on  Petir  with  a  warrant  of  attorney  to  con- 
fess judgment.  On  the  16th  of  February,  two  days  after 
the  execution  and  delivery  of  the  deed  of  assignment  and 
possession  of  the  property  taken  thereunder,  they  caused  a 
judgment  to  be  confessed  in  the  Peoria  circuit  court,  and  sued 
out  an  execution  thereon  and  placed  it,  on  that  date,  in  the 
hands  of  the  sheriff  of  Marshall  county.  On  the  18th  he  levied 
on  the  property  in  dispute,  and  Tower  brought  replevin  for 
its  recovery,  and  it  is  stated  in  the  affidavit  for  the  writ  that 
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On  a  trial  in  the  circuit  court  the  issues  were  found  for 
plaintiff  and  a  judgment  was  rendered  in  his  favor.  There- 
upon Hancock  appealed  to  the  Appellate  Court  of  the  Second 
District,  and  on  a  trial  in  that  court  the  judgment  of  the  cir- 
cuit court  was  affirmed.  Hancock  then  sued  out  a  writ  of 
error  from  this  court,  and  brings  the  record  here  and  assigns 
error  thereon. 

The  eighth  section  of  the  act  creating  and  denning  the  juris- 
diction of  the  Appellate  courts  provides,  that  in  actions 
ex  contractu,  wherein  the  amount  involved  is  less  than  $1000, 
exclusive  of  costs,  and  in  all  cases  sounding  in  damages  wherein 
the  judgment  of  the  court  below  is  less  than  $1000,  exclusive 
of  costs,  and  the  judgment  is  affirmed  or  otherwise  finally  dis- 
posed of  in  the  Appellate  Court,  the  judgment,  order  or  decree 
of  the  Appellate  Court  shall  be  final,  and  no  appeal  shall  lie 
or  writ  of  error  may  be  prosecuted  from  the  final  judgments, 
orders,  or  decrees  of  the  Appellate  Court  to  the  Supreme  Court. 
The  90th  section  of  the  Practice  act,  as  amended  at  the  same 
session,  provides,  that  a  certain  class  of  cases  maybe  removed  to 
this  court  without  reference  to  the  amount  involved,  and  then 
provides,  that  in  all  other  cases  where  the  sum  or  value  in  the 
controversy  shall  exceed  $1000,  exclusive  of  costs,  which  shall 
be  heard  in  the  Appellate  Court,  and  the  judgment,  order  or 
decree  of  the  court  below  is  affirmed,  or  final  judgment  or 
decree  rendered  by  the  Appellate  Court,  or  if  it  be  such  that 
no  further  proceedings  can  be  had  in  the  court  below,  except 
to  carry  into  effect  the  mandate  of  the  Appellate  Court,  any 
party  to  such  cause  shall  be  permitted  to  remove  the  same  to 
the  Supreme  Court  by  appeal  or  writ  of  error,  etc. 

This  is  not  one  of  the  excepted  cases  in  the  90th  section  of 
the  Practice  act.  The  judgment  is  not  for  $1000  or  more,  as 
required  by  the  8th  section,  nor  does  it  appear  that  the  sum  or 
value  involved  in  the  litigation  is  more  than  that  sum.  It 
does  not  appear  that  it  was  so  found,  nor  does  it  so  appear 
from  the  evidence,  if  we  could  resort  to  it  to  determine  the 
question.     And  if  it  were  admissible  to  resort  to  the  affidavit 
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filed  to  procure  the  writ  of  replevin,  it  does  not  so  appear,  as 
the  plaintiff  in  the  circuit  court  swore  the  property  about  to 
be  replevied  was  worth  $1000.  The  judgment  is  that  the 
plaintiff  was  the  owner  of  the  property,  and  that  he  recover 
his  costs.  Hence  in  no  event  is  this  case  provided  for  under 
either  section,  and  the  writ  of  error  will  not|  lie.  See  Lewis 
v.  Shear,  ante,  p.  121. 

The  writ  of  error  is  dismissed. 

Writ  dismissed. 


Eichard  Wood  et  al. 

v. 

Henry  Whelen. 

1.  Admissions  in  answer  in  chancery — whether  conclusive  upon  party  making 
them.  In  a  suit  in  chancery  to  foreclose  a  mortgage  executed  by  an  alleged 
private  corporation,  certain  judgment  creditors  of  the  mortgagor  company 
were  made  parties  defendant.  The  bill  alleged  that  the  company  became  in- 
corporated under  the  act  of  1857,  and  the  several  amendments  thereto,  on  the 
15th  day  of  November,  1871,  and  this  allegation  was  admitted  by  the  judg- 
ment creditors  in  their  answers.  It  was  held,  such  admission  was  conclusive 
upon  those  making  it,  although  it  appeared  the  certificate  or  license  required 
by  the  statute  was  not  in  fact  issued  until  January,  1872,  which  was  subse- 
quent to  the  date  of  the  mortgage. 

2.  Execution  of  mortgage  by  corporation — as  to  proof  thereof—burden 
of  proof.  The  execution  of  a  mortgage  under  the  seal  of  a  corporation,  regu- 
lar on  its  face,  and  by  the  properly  constituted  officers,  is  prima  facie  evidence 
the  mortgage  was  executed  by  the  authority  of  the  corporation,  and  parties 
objecting  take  on  themselves  the  burden  of  proving  it  was  not  so  executed. 

3.  Bonds  of  a  corporation  convertible  into  stock  of  the  company — of  their 
validity.  Upon  bill  to  foreclose  a  mortgage  executed  by  a  private  corpora- 
tion to  secure  the  payment  of  certain  bonds  issued  by  the  company,  it  was 
objected  by  judgment  creditors  of  the  company  that  the  bonds  contained  a 
provision  that  they  were  convertible,  at  the  option  of  the  holder,  into  common 
stock  of  the  company  until  a  certain  day  named,  and  that  if  so  converted  it 
would  be  equivalent  to  an  increase  of  the  stock  of  the  company  without  the 
assent  of  the  stockholders,  which  could  not  properly  be  done,  and  by  reason 
of  such  provision  in  the   bonds  they  were  invalid.     But  it  was  held,  the  pro- 
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vision  could  not  operate  to  excuse  the  company  from  paying  the  money  it  had 
obtained  on  the  faith  of  the  bonds,  and  which  they  were  given  to  secure,  and 
did  not  afl'ect  their  validity  as  such  security. 

4.  Same — of  the  authority  to  issue  them — powers  of  board  of  directors — ratifi- 
cation. All  business  relating  to  the  legitimate  objects  of  a  corporation  au- 
thorized by  its  charter  may  be  transacted  by  the  directors  without  the  sanction 
of  the  stockholders. 

5.  So,  where  the  act  under  which  a  company  has  become  incorporated  pro- 
vides such  company  shall  have  power  to  borrow  money  and  secure  the  same 
by  deed  or  lien  upon  its  real  or  personal  property,  or  both, — as  borrowing 
money  for  the  purpose  of  forwarding  the  objects  of  the  corporation  is  among 
the  ordinary  duties  of  the  board  of  directors,  it  follows  the  board  may  secure 
the  same  by  deed  or  other  lien. 

6.  And  where  an  act  has  been  done  which  it  is  competent  for  a  legally 
constituted  directory  to  do,  but  which  was  done  without  authority  existing  at 
the  time,  the  directory  may  ratify  the  unauthorized  act,  and  such  subsequent 
ratification  will  be  equivalent  to  a  precedent  authority  to  do  the  act  so  con- 
firmed. 

7 .  In  this  case  the  promotors  of  a  private  corporation,  acting  as  directors 
of  the  de  facto  organization  not  yet  incorporated,  adopted  a  resolution  that, 
for  the  purpose  of  completing  and  putting  in  successful  operation  the  woi'ks 
for  the  erection  and  carrying  on  of  which  the  company  had  been  organized, 
and  to  provide  for  the  subsequent  extension  of  such  works,  there  should  be 
issued  a  certain  number  of  bonds  of  the  company,  to  be  secured  by  a  mortgage 
upon  its  property,  upon  which  to  borrow  money  for  the  purpose  indicated.  In 
pursuance  of  such  resolution,  and  after  the  company  became  incorporated, 
the  bonds  were  executed  by  the  regularly  constituted  officers  of  the  corpora- 
tion, and  also  a  mortgage,  under  the  seal  of  the  corporation,  upon  the  property 
of  the  company.  Subsequently,  and  while  the  bonds  and  mortgage  were  still 
in  the  possession  of  the  company,  the  directory  of  the  corporation,  by  resolu- 
tion, gave  express  authority  to  their  agent  to  sell  these  bonds,  upon  certain 
prescribed  terms,  and  to  deliver  the  mortgage  for  their  security:  It  was  held, 
this  action  of  the  board  of  directors  of  the  corporation  was  equivalent  to  an 
original  authority  to  issue  the  bonds,  and  an  adoption  of  the  mortgage  previ- 
ously executed,  as  well  as  a  ratification  of  the  action  of  the  promotors  of  the 
corporation  in  respect  thereto, — so  that,  irrespective  of  the  question  as  to  the 
power  of  the  promotors  of  the  corporation  to  bind  the  future  corporation,  the 
securities  became  the  valid  and  binding  obligations  of  the  corporation  by  its 
own  act  of  adoption  and  ratification  through  its  directory. 

8.  Sealed  instrument  of  corporation — as  to  the  mode  of  its  adoption  or 
ratification.  Where  a  mortgage  has  been  executed  in  the  name  of  an  incorpo- 
rated company,  signed  by  the  properly  constituted  officers  of  the  corporation, 
and  sealed  with  the  corporate  seal,  the  board  of  directors  of  the  corporation 
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may  adopt  the  instrument,  giving  it  the  full"  force  of  a  deed  of  the  corpora- 
tion, by  a  simple  resolution  to  that  effect,  without  the  form  of  again  attaching 
the  corporate  seal  to  the  paper, — and  this,  notwithstanding  the  mortgage  may 
have  been  executed  originally  without  competent  authority. 

9.  Corporation — implied  power  to  borrow  money  and  execute  securities  therefor. 
In  this  case  there  was,  by  express  provision  of  the  charter  of  the  corporation, 
power  given  to  the  company  to  borrow  money  and  give  a  lien  on  its  property 
for  the  payment  of  the  loan; — but  without  such  express  authority,  a  private 
corporation  may  borrow  money  for  the  promotion  of  the  object  of  its  creation, 
and  may  secure  the  same  on  the  property  of  the  corporation,  by  mortgage  or 
otherwise,  as  being  within  its  implied  or  incidental  powers,  and  the  corpora- 
tion would  be  estopped  to  deny  it  had  authority  to  pledge  its  property,  real 
or  personal,or  both,  for  the  payment  of  the  money. 

10.  Mortgage — what  property  is  embraced  therein — of  additions  to  the  prop- 
erty by  the  mortgagor.  Additions  of  a  permanent  character,  by  way  of  im- 
provements, on  mortgaged  premises,  made  by  the  owner  or  mortgagor,  are 
regarded  as  a  part  of  the  mortgaged  estate,  and  may  be  sold  with  it.  If  the 
owner  of  the  land,  during  the  existence  of  the  mortgage,  shall  affix  any  prop- 
erty to  it  by  way  of  ■additions  or  otherwise,  such  property  will  become  a  fixture, 
in  the  general  sense  of  that  term,  and  such  additions  will  pass  with  the  estate 
on  foreclosure. 

11.  Here,  the  Elgin  Gas  Company  made  a  mortgage  upon  its  real  estate, 
"  together  with  the  gas  works  thereon,  with  all  the  appurtenances  thereto  be- 
longing and  now  situated  and  being  thereon,  together  with  all  machinery, 
tools,  implements,  materials,  fixtures  in  and  about  the  same,  and  in  anywise 
appertaining;  and  also  the  gas  mains,  pipes  and  service  pipes  connected  with 
said  gas  works  and  now  laid  under  ground  in  the  said  city,  and  all  the  gas 
meters  now  on  hand  and  in  use  in  connection  with  said  pipes  ; — together  with 
the  office,  office  fixtures  and  furniture  now  in  the  said  city  and  used  by  said 
company."  It  was  held,  the  lien  of  the  mortgage  was  not  necessarily  re- 
stricted to  the  property  in  the  condition  it  was  at  the  time  the  mortgage  was 
executed,  but  any  enlargement  of  the  original  works,  or  an  extension  of  mains 
in  streets  and  under  land  not  owned  by  the  company,  upon  license  granted 
for  that  purpose,  and  all  additional  machinery  attached  to  and  supplied  for 
the  use  of  the  works,  would  be  regarded  as  but  additions  to  and  a  part  of  the 
original  mortgaged  property,  and  would  pass  with  the  estate  under  a  sale 
upon  foreclosure. 

12.  The  mortgage,  by  definite  description,  included  "office  furniture  and 
fixtures,"  and  also  tools  and  machinery  used  about  the  works,  and  if  additions 
were  from  time  to  time  made  to  such  office  furniture,  as  the  necessities  of  the 
business  of  the  works  required,  the  old  with  the  additions  thereto  would  con- 
stitute "  office  furniture  and  fixtures,"  and  "fixtures  in  and  about"  the  works, 
as  those  terms  were  used  in  the  mortgage,  and  therefore  to  be  considered  as 
embraced  therein. 
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13.  Same — as  to  real  and  personal  property — whether  it  may  be  sold  together. 
In  a  mortgage  given  by  a  gas  company  there  was  embraced  not  only  the  real 
estate  upon  which  the  gas  works  were  situated,  but  also  the  "machinery,  im- 
plements, materials  and  fixtures  in  and  about  the  same,"  "  together  with  the 
office,  office  fixtures  and  furniture."  The  mortgage  provided  the  personal 
property  embraced  within  it  should  be  sold  with  the  other  property.  Upon 
foreclosure  it  was  held  proper  to  decree  that  the  property  be  so  sold — the  real 
estate  and  the  personal  property  together,  even  including  such  articles  as 
coke,  coal  and  other  property  on  hand  necessary  for  the  carrying  on  of  the 
works. 

14.  Same — application  of  profits  in  hands  of  trustee  in  possession.  Upon  fore- 
closure of  a  mortgage  upon  the  works  and  property  of  a  gas  company,  there  was 
found  in  the  hands  of  the  trustee  in  possession,  a  sum  of  money  which  was 
the  net  income  of  the  property  embraced  in  the  mortgage,  and  it  was  held 
proper  that  such  money  should  go  in  reduction  of  the  mortgage  indebtedness. 

15.  Same — whether  the  decree  bars  the  statutory  right  of  redemption.  In  this 
case,  which  was  upon  bill  to  foreclose  a  mortgage,  a  construction  was  given 
to  the  decree  of  foreclosure  in  reference  to  its  effect  upon  the  statutory  right 
of  judgment  creditors  of  the  mortgagor  to  redeem  from  the  sale  under  the 
decree,  and  it  was  held  there  was  nothing  contained  in  the  decree  which  could 
operate  to  abridge  that  right. 

16.  Assignment  of  error — by  whom.  Judgment  creditors  of  a  mortgagor 
whose  mortgage  embraces  both  real  and  personal  property,  who  have  no  lien 
on  the  personal  property,  can  not  be  heard  to  complain  that  a  decree  of  fore- 
closure of  the  mortgage  directs  a  sale  of  both  classes  of  property  together. 

17.  Suit  prematurely  brought — subsequent  agreement  not  fulfilled.  Not- 
withstanding an  agreement  entered  into  between  the  parties  to  a  mortgage, 
by  which,  upon  certain  considerations  and  conditions,  the  mortgagee  was  to 
extend  the  time  of  payment  of  the  mortgage  debt,  if  the  mortgagor  fails  to 
perform  the  new  agreement  on  his  part  he  can  not  insist  a  suit  brought  to 
foreclose  the  mortgage  is  prematurely  brought  merely  because  the  proposed 
extended  time  has  not  elapsed. 

Writ  of  Error  to  the  Appellate  Court  of  the  First  Dis- 
trict; the  Hon.  Theodore  D.  Murphy,  presiding  Justice, 
and  Hon.  George  W.  Pleasants  and  Hon.  Joseph  M. 
Bailey,  Justices. 

This  was  a  suit  in  chancery,  commenced  in  the  circuit 
court  of  Kane  county,  and  tried  therein  before  the  Hon. 
Hiram  H.  Cody,  Judge,  presiding.  Afterwards,  upon  writ 
of  error   from  the  Appellate   Court,  the  decree  of  the  circuit 
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court  was  affirmed.     Thereupon  the  cause  was  brought  to  this 
court  for  review  upon  writ  of  error  to  the  Appellate  Court. 

The  bill  was  to  foreclose  a  mortgage,  and  a  decree  of  fore- 
closure was  entered  in  the  circuit  court.  Those  now  com- 
plaining of  the  decree  are  the  Elgin  Gas  Light  Company,  the 
mortgagor,  and  certain  judgment  creditors  of  the  mortgagor. 

Messrs.  Trumbull,  Church  &  Trumbull,  for  the  plain- 
tiffs in  error,  the  judgment  creditors,  with  whom  were  Messrs. 
E.  &  A.  Van  Buren,  for  the  Elgin  Gas  Light  Company: 

The  decree  of  foreclosure  was  erroneous  in  ordering  the 
real  and  personal  property  to  be  sold  together.  DeWolf  v. 
Haydn,  24  111.  529;  Farrel  v.  Parlier,  50  id.  276;  Myers  v. 
Manny,  63  id.  214;    Wayman  v.  Cochrane,  35  id.  155. 

The  mortgage  to  Comegys,  as  to  plaintiffs  in  error,  does  not 
cover  all  the  property,  real  and  personal,  belonging  to  the 
Elgin  Gas  Light  Company,  at  the  time  of  the  entry  of  the 
decree.  It  only  covers  the  property  of  the  company  at  the 
time  of  its  execution.  Pennockv.  Coe,  23  How.  117;  Winslow 
v.  Merchants1  Ins.  Co.  4  Metcalf,  306 ;  Jones  v.  Richardson, 
10  id.  481 ;  Otis  v.  Sill,  8  Barb.  102;  Despatch  Line  of  Packets 
v.  Bellamy  Manf.  Co.  12  N.  H.  205.  ^ 

The  mortgage  of  December  1,  1871,  is  not  a  valid  legal 
mortgage  as  against  the  claim  of  plaintiffs  in  error. 

As  a  matter  of  fact  the  Elgin  Gas  Light  Company  was  not 
organized  until  January  17,  1872,  the  date  of  the  license,  and 
this  fact  affirmatively  appears  in  the  record  from  complain- 
ant's testimony.  But  for  an  inadvertent  admission  in  the 
answer  of  plaintiffs  in  error  this  fact  would  be  decisive  of 
the  case,  under  the  decision  of  this  court  in  Stowe  v.  Flagg, 
72  111.  397,  and  Bigelow  v.  Gregory,  73  id.  197,  and  other 
cases,  for  the  reason  that  the  mortgage  was  executed  Decem- 
ber 1,  1871,  which  was  before  the  Elgin  Gas  Light  Company 
came  into  being. 

It  may  be  doubted  whether  this  admission  is  conclusive  on 
plaintiffs  in  error. 
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The  answer,  when  not  under  oath,  has  no  other  or  greater 
effect,  as  evidence,  than  the  bill.  Sec.  20,  Chancery  Act,  Rev. 
St.  201. 

Statements  in  a  bill  are  not  to  be  taken  as  conclusive  against 
the  complainant.     1  Greenleaf's  Ev.  sec.  551. 

But  whatever  view  the  court  may  take  as  to  the  effect  of 
this  admission,  we  insist  the  mortgage,  as  to  plaintiffs  in  error, 
is  invalid. 

Even  if  the  Gas  Company  had  been  a  corporation  October 
25,  1871,  the  directors  could  not  have  authorized  the  execu- 
tion of  this  mortgage. 

By  an  amendment  to  the  statute  under  which  this  company 
was  incorporated,  it  is  provided,  that  "any  company  organized 
under  the  provisions  of  said  act,  and  this  amendment,  shall 
have  power  to  borrow  money  on  the  bonds  of  the  company, 
and  to  secure  the  same  by  deed  or  lien  on  their  real  estate  or 
personal  property,  or  both." 

Whether  the  corporate  property  .shall  be  incumbered  at  all 
by  bond  and  mortgage,  is  for  the  company  to  determine. 

"The  shareholders  constitute  the  company,  when  there  is 
stock,  and  not  the  directors."  Simons  v.  Vulcan  Oil  and 
Mining  Co.  61  Pa.  St.  221. 

The  directors  are  the  agents  of  the  company,  and  not  the 
company  itself.  Ohio  and  Miss.  E.  B.  Co.  v.  McPherson,  35 
Mo.  13;  Miller  v.  Ewer,  27  Me.  509. 

In  Railway  Co.  v.  Allerton,  18  Wall.  233,  in  speaking  of 
what  may  be  done  by  the  directors,  and  what  by  the  stock- 
holders, in  a  case  where  the  charter  provided  that  "all  the 
corporate  powers  of  said  corporation  shall  be  vested  in  and 
exercised  by  a  board  of  directors,  and  such  officers  and  agents 
as  said  board  shall  appoint,"  the  court  say: 

"  The  general  power  to  perform  all  corporate  acts  refers  to 
the  ordinary  business  transactions  of  the  corporation."  And 
again  :  "  If  the  charter  provides  that  the  capital  stock  may 
be  increased  *  *  *  by  the  corporation,  this  is  undoubt- 
edly authority  for  the  corporation  (that  is,  the  stockholders,) 
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to  make  such  a  change  by  a  stockholders'  vote  in  the  regular 
way." 

In  the  case  at  bar,  the  language  of  the  incorporating  act 
conferring  authority  on  the  board  of  directors  is  by  no  means 
as  broad  as  in  the  case  just  cited.  The  language  of  this 
statute  is:  "The  aifairs  of  such  company  shall  be  managed 
by  a  board,"  etc. 

This  refers  to  ordinary,  not  extraordinary  affairs,  and  the 
mortgaging  of  the  entire  property  of  the  incorporation  is 
certainly  not  an  ordinary  affair  of  the  company. 

See,  also,  1  Redf.  Am.  By. Cases,  563,  2d  ed. ;  Eidman  v. 
Bowman,  58  111.  446 ;  Aurora  Ag.  Soc.  v.  Paddock,  80  id.  263. 

Upon  the  question  of  ratification  of  the  mortgage, — there 
being  no  notice  to  the  judgment  creditors,  they  could  not  be 
affected  by  the  ratification,  even  if  it  were  in  fact  made. 

A  subsequent  purchaser  was  protected  against  the  subse- 
quent ratification  of  a  deed  which  required  a  confirmation  to 
make  it  binding,  where  he  had  no  notice  of  the  confirmation, 
in  the  case  of  Black  et  al.  v.  Hills  et  al.  36  111.  376. 

As  to  reaJ  estate,  the  law  of  Illinois  places  judgment 
creditors  on  the  same  footing  with  innocent  purchasers.  Mar- 
tin v.  Dry  den,  1  Gilm.  187. 

But  there  was  no  ratification  of  the  mortgage.  Hanford 
v.  McNair,  9  Wend.  56 ;  Despatch  Line  of  Packets  v.  Bellamy 
Manf.  Co.  12  N.  H.  205. 

Mr.  John  W.  Ranstead,  for  the  defendant  in  error: 

This  mortgage  and  these  bonds  are  in  due  form  and  under 
the  corporate  seal  of  the  company.  The  court  will  presume 
that  they  were  executed  by  authority  of  the  corporation.  The 
contrary  must  be  shown  by  the  objecting  party.  Angell  and 
Ames  on  Corporations,  sec.  244 ;  Bank  of  Vergennes  v.  War- 
ren,  7  Hill,  94;  Peed  v.  Bradley  et  al.  i7  111.  325;  Lovett  v. 
Steam  Saw  Mill  Association,  6  Paige  Ch.  60;  Clarke  v.  The 
Imperial  Gas  Light  and  Coke  Co.  4  Barn,  and  Adol.  315  (24 
E.  C.  L.  E.  143). 
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It  was  properly  executed  by  the  president  of  the  corpora- 
tion. Smith  v.  Smith  et  al.  62  111.  496,  and  Sawyer  v.  Cox, 
63  id.  134. 

In  this  case  the  corporation  was  authorized  by  its  charter 
to  borrow  money  and  execute  securities  therefor;  but  without 
such  express  authority  the  company  had,  at  common  law,  a 
right  to  alien  or  dispose  of  its  lands  and  chattels,  unless 
especially  restrained  by  the  statute.  Independent  of  positive 
law,  all  corporations  have  this  absolute  jus  disponendi,  neither 
limited  as  to  objects  nor  circumscribed  as  to  quality.  Curtis 
et  al.  v.  Leavitt,  15  N.  Y.  66  ;  Angell  &  Ames  on  Corporations, 
sec.  187;  Galena  v.  Corwith,  48  111.  424;  Aurora  Agricul- 
tural and  Horticultural  Society  v.  Paddock  et  al.  80  id.  264. 

It  was  not  essential  to  the  power  of  the  directors  to  ratify 
and  adopt  the  mortgage,  that  they  should  receive  direct 
authority  from  the  stockholders. 

A  subsequent  ratification  is  equivalent  to  a  prior  authority ; 
and  the  doctrine  of  ratification  applies  to  corporations  as  well 
as  to  individuals.  Green's  Brice  Ultra  Vires,  462 ;  Allen  v. 
Cerro  Gordo  Co.  34  Iowa,  54;  Evans  v.  Chicago  and  Rock 
Island  Railroad  Co.  26  111.  193;  Darstv.  Gale,  83  id.  142; 
Story  on  Agency,  sec.  239. 

"  If  a  corporation  ratify  the  unauthorized  act  of  its  agent, 
the  ratification  is  equal  to  a  previous  authority,  as  in  the  case 
of  a  natural  person."  Angell  and  Ames  on  Corporations, 
sec.  304;  Johnson  v.  County  of  Stark,  24  111.  88-89. 

That  a  contract  made  by  individuals  in  view  of  the  organ- 
ization of  an  incorporated  company  may  be  adopted  by  such 
corporators,  when  formed,  so  as  to  render  the  corporation  liable 
thereon,  is  also  established  by  the  following  cases:  Hoag  v. 
Lamont,  60  N.  Y.  96  ;  16  Abb.  Prac.  N.  S.  372-6 ;  Fredendall 
v.  Taylor,  26  Wis.  286  ;  Paxton  v.  Bacon,  etc.,  2  Nevada,  257. 

The  subsequent  accessions  to  the  mortgaged  property  passed 
with  the  estate  on  foreclosure.  Tyler  on  Fixtures,  pp.  103, 
113,  114,  620;  1  Washburn  on  Real  Prop.  (3d  Ed.)  15; 
Arnold  v.  Crowder,  81  111.  655. 
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Gas  pipes,  water  pipes,  and  gas  mains,  laid  in  the  ground 
are  fixtures  to  the  realty  or  appurtenances  of  it.  Gas  Com- 
pany v.  Hunter,  2  R.  I.  157 ;  Tyler  on  Fixtures,  p.  402 ;  Wall 
v.  Hinds,  4  Gray's  R.  256 ;  Philbrick  v.  JEwing,  97  Mass.  R. 
133,  136.  See,  also,  Hunt  v.  Bullock  et  al.  23  111.  327 ;  Mar- 
tin v.  Beaity,  54  id.  100;  Arnold  v.  Crowder,  81  id.  56. 

It  is  not  necessary  that  the  mortgage  should  in  terms  con- 
vey subsequently  acquired  property,  for  a  mortgage  of  a 
specific  thing  carries  along  with  it,  or  as  incident,  all  subse- 
quent accessions,  as,  the  natural  increase  of  animals,  or  crops 
raised  upon  land.     Redfield  on  Railways  (2d  Ed.)  p.  590. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

Although  a  great  many  objections  have  been  taken  to  the 
decree  in  this  case,  it  is  apparent  on  investigation  that  the 
controlling  questions  are  not  numerous,  and  may  be  stated 
without  any  very  extended  discussion.  There  is  scarcely  any 
disagreement  between  the  parties  as  to  the  facts,  and  indeed 
counsel,  in  their  respective  statements,  do  not  state  the  facts 
essentially  different  from  what  the  circuit  court  found  them 
to  be,  as  recited  in  its  decree. 

The  bill  was  brought  to  foreclose  a  mortgage,  made  by  the 
Elgin  Gas  Company,  dated  December  1,  1871,  to  secure  fifty 
bonds  made  by  the  company,  of  even  date  with  the  mortgage, 
each  for  the  sum  of  f 500,  payable  five  years  after  date,  with 
interest  at  the  rate  of  ten  per  cent  per  annum,  payable  semi- 
annually. Although  the  mortgage  and  bonds  of  the  gas 
company  bear  date  as  of  December  1,  1871,  they  were  not  in 
fact  sold  and  delivered  until  May,  1872.  After  the  maturity  of 
the  bonds,  Walter  D.  Comegys,  trustee  for  the  holders,  brought 
this  bill,  alleging  the  non-payment  of  the  principal  and  interest 
of  the  bonds,  to  foreclose  the  mortgage  by  which  they  were 
secured. 

The  allegation  of  the  bill,  that  the  Elgin  Gas  Company 
became  in-oorporated  under  the  act  of  1857,  and  the  several 
amendments  thereto,  on  the  15th  day  of  November,  1871,  is 
11—93  III.  > 
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admitted,  not  only  in  the  answer  of  the  gas  company,  but  in 
the  answers  of  the  judgment  creditors  who  are  the  principal 
parties  complaining  of  the  decree  rendered  by  the  circuit  court. 
That  admission  must  be  regarded  as  conclusive,  although  it 
does  appear  the  certificate  or  license  required  by  the  statute  to 
be  issued  was  not  in  fact  issued  until  in  January,  1872.  As  a 
matter  of  fact  the  gas  company  was  organized  prior  to  the 
date  mentioned,  was  transacting  business  such  as  a  corporation 
might  lawfully  do,  and  hence  was  a  de  facto  corporation,  and 
the  admission  it  was  an  incorporated  company  under  the  laws 
of  the  State  is  conclusive  upon  the  parties  making  it. 

It  may  be  assumed,  therefore,  for  all  the  purposes  of  this 
decision,  that  prior  to  December  1,  1871,  when  the  gas  com- 
pany formally  executed  the  mortgage  and  bonds,  it  was  a  cor- 
poration existing  under  the  laws  of  the  State,  and  by  its 
charter  had  authority  to  borrow  money  and  secure  the  same 
by  mortgage  deed  upon  any  property,  real  or  personal,  it 
might  have.  The  execution  of  a  mortgage  under  the  seal  of 
the  company,  regular  on  its  face,  by  the  properly  constituted 
officers,  is  prima  facie  evidence  it  was  executed  by  the  author- 
ity of  the  corporation,  and  parties  objecting  take  on  themselves 
the  burden  of  proving  it  was  not  so  executed.  That  is  the 
precise  case  here.  The  bonds  were  executed  under  the  cor- 
porate seal  of  the  company,  and  were  executed  by  its  president 
and  secretary  at  a  time  when  it  is  admitted  the  company  issu- 
ing such  bonds  was  regularly  incorporated  under  the  laws  of 
the  State. 

One  fact  appearing  on  the  face  of  the  bonds  which  it  is  said 
renders  them  invalid  is,  that  each  bond  "is  convertible  into 
common  stock  of  the  company  until  the  1st  day  of  December, 
1876." 

It  might  be  said,  as  the  time  in  which  it  was  provided  such 
bonds  might  be  converted  into  the  stock  of  the  company  had 
elapsed,  and  the  holders  had  not  elected  to  exercise  the  option 
given,  that  clause  contained  in  the  bonds  is  now  wholly  inopera- 
tive, and  can  not  therefore  affect  their  validity 
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But  waiving  that  view,  it  is  not  perceived  how  that  provi- 
sion would  excuse  the  company  from  paying  the  money  it 
had  borrowed  and  which  the  bonds  were  intended  to  secure. 
That  clause  contained  in  each  bond  might  not  be  valid  for  the 
reason  assigned,  that  it  would,  if  the  bond  should  be  converted 
into  stock  of  the  company,  be  equivalent  to  an  increase  of  its 
stock  without  the  assent  of  the  stockholders.  As  this  fact 
appears  on  the  face  of  every  bond,  the  holder  would,  of  course, 
be  affected  with  notice  that  he  might  not  be  able  to  convert  it 
into  common  stock  of  the  company,  unless  the  stockholders 
should  thereafter  assent. 

The  case  of  Sturgis  v.  Stetson,  1  Biss.  246,  is  cited  as  an 
authority  against  the  validity  of  these  bonds  on  account  of  the 
provision  they  contain,  that  they  may  be  converted  at  the 
option  of  the  holder  at  any  time  before  December  1,  1876,  into 
stock  of  the  company.  That  case  is  not  analogous,  either  in 
the  principle  discussed,  or  in  its  facts,  with  the  one  at  bar. 
In  that  case  the  action  was  brought  on  a  promissory  note 
given  by  defendant  to  plaintiff  for  stock  bought  of  the  railroad 
company  at  a  price  less  than  the  price  fixed  by  the  charter. 
It  was  held  the  sale  of  stock  in  a  railroad  company  by  the 
directors,  at  a  less  rate  than  the  price  fixed  by  the  charter,  is 
a  fraud  in  law  and  on  the  stockholders,  and  that  the  issuing 
by  the  directors  of  a  bond  convertible  into  stock,  is  the  same 
in  effect  as  the  sale  of  so  much  stock,  and  the  sale  of  such  a 
bond  at  a  discount  is  unlawful  and  void.  As  the  contract  was 
executory  the  defence  was  let  in  to  the  note,  not  because  de- 
fendant could  not  coerce  the  company  into  a  recognition  of 
the  stock  he  had  purchased,  but  because,  if  affected  with  notice, 
the  stock  in  his  hands  would  be  subject  to  the  right  of  the 
stockholders,  prior  to  plaintiff 's  subscription,  to  have  it  reduced 
to  the  charter  value  of  his  shares.  Exercising  the  option 
which  defendant  had,  either  to  pay  the  money  and  carry  out 
the  contract  or  to  stand  on  matters  in  bar,  he  chose  the  latter, 
and  his  defence  was  allowed  to  prevail  as  to  the  note  given 
for  the  stock. 
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The  case  of  Eidman  v.  Bowman,  58  111.  444,  only  declares 
the  well  understood  doctrine  that  where  the  charter  is  silent 
as  to  how  the  capital  stock  of  an  incorporated  company  may 
be  increased,  it  can  not  be  done  by  the  directors  merely  by 
virtue  of  their  position  as  such  officers  without  the  assent  of 
the  stockholders. 

The  case  of  Railway  v.  Allerton,  18  Wall.  233,  declares  the 
same  doctrine  and  nothing  more. 

It  will  be  observed  the  cases  cited  declare  no  principle  that 
would  render  these  bonds  invalid  on  account  of  the  clause 
they  contain  making  them  convertible  into  stock  of  the  com- 
pany issuing  them.  At  most  the  company  might  not  have 
been  under  obligation  to  issue  to  the  holders  of  such  bonds 
stock  of  the  company  at  its  par  value,  if  application  had  been 
made  for  that  purpose,  but  nevertheless  their  obligation  was 
absolute  to  pay  the  sum  of  money  named  in  such  bonds. 

It  is  true,  it  appears  among  the  recitals  in  the  mortgage  that 
at  a  meeting  of  the  directors  of  the  gas  company  held  on  the 
25th  of  October,  1871,  it  was  resolved  by  the  board,  that  for  the 
purpose  of  completing  and  putting  in  successful  operation  the 
Elgin  Gas  Works,  and  to  provide  for  the  further  extension 
of  the  mains,  and  greater  supply  of  gas,  to  issue  fifty  bonds 
of  the  denomination  of  $500,  payable  in  five  years  from  date 
with  interest  at  the  rate  of  ten  per  cent  per  annum,  payable 
semi-annually,  but  it  did  not  on  the  face  of  the  bonds  them- 
selves state  that  was  the  only  authority  the  directors  had  for 
issuing  such  bonds.  Indeed  that  fact  did  not  appear  at  all  on 
the  face  of  the  bonds. 

It  does  appear,  however,  the  parties  adopting  the  resolution 
of  October  25,  1871,  were  the  promotors  of  the  corporation 
about  to  be  formed,  acting  as  directors  of  the  de  facto  organiza- 
tion, and  after  the  incorporation  was  perfected  continued  to 
act  as  directors  of  the  company. 

Without  discussing  whether  the  action  of  the  promotors 
who  may  originate  a  corporation  will  bind  the  future  corpo- 
ration,  it  will  appear  in   the   sequel  that  the  action   of  the 
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prcmotors  of  the  gas  company  was  fully  ratified  by  the  action 
of  the  directors  of  the  company  on  the  27th  day  of  May,  1872, 
long  after  the  incorporation  of  the  company  was  completed. 
The  subsequent  action  of  the  legally  constituted  directory  was 
equivalent  to  precedent  authority  to  issue  the  bonds,  and  as 
the  rights  of  no  third  parties  had  then  intervened  there  could 
be  no  question  as  to  the  right  of  the  directors  to  ratify  and 
confirm  the  action  of  the  promoters  of  the  corporation.  Stanly 
v.  Chester  and  B.  R.  W.  Co.  3  My.  &  Cr.  773. 

Counsel  endeavor  to  maintain  that  the  prima  facie  case  made 
by  the  production  of  the  bonds,  regular  on  their  face,  issued 
under  the  seal  of  the  corporation  and  signed  by  the  proper 
officers,  if  such  is  the  case,  that  such  bonds  were  issued  by 
authority  of  the  corporation's  overcome  by  proof  that  the  only 
authority  for  issuing  such  bonds  was  the  resolution  of  October 
25,  1871.  Without  admitting  the  correctness  of  the  position 
taken,  there  is  other  authority  shown  for  issuing  these  bonds 
that  is  sufficient  in  law  to  make  them  the  obligations  of  the 
corporation.  It  will  be  noted  these  bonds  were  not,  in  fact, 
issued  and  delivered  to  the  parties  furnishing  the  money  on 
them  until  May,  1872.  Until  that  date,  although  executed 
by  the  officers  of  the  company,  the  bonds  and  mortgage  re- 
mained in  the  possession  of  the  company,  and  not  having  been 
delivered  they  were  valueless  as  securities.  On  the  27th  of 
May,  1872,  by  action  of  the  board  of  directors,  there  was 
express  authority  given  to  the  non-resident  agent  of  the  com- 
pany to  sell  these  bonds  at  a  certain  price,  provided  a  sale 
could  be  effected  within  a  limited  period,  which  was  done. 

It  is  undeniably  the  law  that  all  business  relating  to  the 
legitimate  objects  of  the  corporation,  authorized  by  its  charter, 
may  be  transacted  by  the  directors  without  the  sanction  of  the 
stockholders.  The  act  under  which  the  gas  company  was 
incorporated  provides,  such  companies  shall  have  power  to 
borrow  money  and  secure  the  same  by  deed  or  lien  on  their 
real  or  personal  property  or  both.  As  borrowing  money  for 
the   purpose   of  forwarding  the  objects  of  the  corporation    is 
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among  the  ordinary  duties  of  the  board  of  directors,  it  follows 
the  board  may  secure  the  same  by  deed  or  other  lien.  It  is 
a  part  of  the  business  transactions  of  the  corporation  which 
has  always  been  regarded  as  within  the  province  of  the  direc- 
tors to  perform. 

In  West  v.  Madison  Co.  Agricultural  Board,  82  111.  205, 
the  law  conferred  no  express  authority  on  the  corporation  to 
make  a  mortgage  to  secure  money  borrowed  for  its  use,  yet  it 
was  held  the  power  to  mortgage  the  property  of  the  corpora- 
tion is  one  incident  to  its  existence  and  might  be  exercised 
in  furtherance  of  the  objects  for  which  the  corporation  was 
created.  There,  the  power  to  mortgage  the  property  of  the 
corporation  to  secure  its  indebtedness  was  exercised  by  the 
directors  without  the  sanction  of  the  stockholders,  and  it  was 
regarded  as  binding  on  the  corporation. 

In  Miller  v.  R.  and  W.  R.  R.  36  Yes.  452,  it  was  declared, 
a  corporation  may  contract  debts  necessary  for  the  accomplish- 
ment of  the  purposes  of  its  creation  and  may  secure  the  same 
by  mortgage  of  any  property  subject  to  its  disposal  by  virtue 
of  the  implied  powers  existing  in  it,  where  it  is  under  no 
statutory  restriction  in  that  respect.  Increasing  the  capital 
stock  of  a  corporation,  or  other  acts  changing  essentially  its 
character,  do  not  pertain  to  the  ordinary  business  of  the  cor- 
poration, and  can  not,  therefore,  be  done  by  the  directors,  but 
to  be  legal  must  have  the  sanction  of  the  stockholders. 

That  which  was  done  on  the  27th  of  May,  1872,  was  equiva- 
lent to  original  authority  to  issue  the  bonds  and  the  adoption 
of  the  mortgage  previously  executed  as  security  for  the  same, 
and  as  these  were  acts  the  directors  might  perform  by  virtue 
of  the  implied  powers  existing  in  the  corporation  necessary  to 
its  existence,  as  well  as  powers  given  by  express  statute,  it  is  a 
valid  execution  of  powers.  But  it  is  said  the  action  of  the 
board  of  the  27th  of  May  is,  at  most,  an  indirect  ratification 
of  the  bonds,  but  not  of  the  lien  to  the  holders  thereof,  which 
the  mortgage  gave.  It  is  not  accurate  to  say  the  action  of  the 
board  of  directors  of  that  date  was  nothing  more  than  a  ratifi- 
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cation  of  either  the  bonds  or  mortgage.  As  we  have  seen,  it 
was  original  authority  for  issuing  the  bonds  for  the  purpose 
of  borrowing  money  for  the  use  of  the  company  in  the  business 
it  had  undertaken,  and  for  delivery  of  the  mortgage  as  security 
to  the  holders,  as  well  as  a  ratification  of  the  action  of  the 
promotors  of  the  corporation  previously  had. 

The  objection  implied  in  the  inquiry,  if  no  seal  was  attached 
to  the  mortgage,  would  the  resolution  of  the  directors  of  May 
27,  1872,  have  attached  the  corporate  seal  of  the  company 
to  it  or  authorized  any  one  to  do  it,  is  hypercritical.  It  is 
not  claimed  that  it  would.  But  the  seal  being  already  attached 
to  the  instrument  executed  and  still  in  their  possession,  the 
directors  could  adopt  it  without  re-sealing  as  a  new  act.  It 
was  attached,  and  to  re-attach  the  seal  before  delivering  the 
mortgage  would  be  an  idle  ceremony.  The  delivering  of  the 
mortgage  and  bonds  by  authority  given  by  the  resolution  of 
the  directors  at  the  time  of  the  sale  to  the  holders,  sealed  with 
the  corporate  seal  of  the  company  and  with  the  signatures  of 
its  officers  attached,  has  all  the  binding  force  in  law  as  if  the 
seal  and  the  signatures  of  the  officers  had  been  placed  there 
again  after  the  adoption  of  the  resolution.  It  would  be  so  in 
the  case  of  natural  persons,  and  private  corporations  are  sub- 
ject to  the  same  liabilities  in  the  transaction  of  business. 
Authorities,  sustaining  at  some  degree  the  views  we  have  ex- 
pressed on  this  branch  of  the  case,  are  Miller  v.  R  and  W.  R.  R. 
36  Yes.  452;  Meeker  v.  C.  and  P.  H.  R.  R.  2  La.  Ann.  972. 

The  money  obtained  on  the  bonds  was  to  be  and  was  used 
for  the  objects  of  the  corporation  as  declared  in  its  charter. 
It  was  for  the  promotion  of  the  objects  for  which  the  corpora- 
tion was  created,  and  if  no  express  authority  had  been  given 
to  obtain  the  money  and  secure  it  on  the  property  of  the  cor- 
poration by  mortgage  or  otherwise,  it  w.ould  be  within  its 
implied  or  incidental  powers,  and  the  corporation  would,  on 
the  plainest  principles  of  natural  justice,  be  estopped  to  deny 
it  had  authority  to  pledge  its  property,  real  or  personal,  or 
both,  for  the  re-payment  of  the  money. 
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As  respects  the  judgment  creditors  complaining  of  the 
decree,  it  is  sufficient  to  say  the  mortgage  was  valid  by  the 
action  of  the  board  of  directors  taken  on  the  27th  of  May, 
1872,  which  was  before  their  supposed  judgment  liens  attached 
to  the  property  of  the  corporation,  and  as  against  them  it  is 
the  prior  lien.  This  view  being  conclusive  as  to  the  validity 
of  the  mortgage  lien,  it  will  not  be  necessary  to  consider  the 
effect  of  the  ratification  by  the  stockholders  on  the  22d  of 
January,  1877,  on  the  rights  of  judgment  creditors  previously 
acquired.  Without  such  ratification  by  the  stockholders  the 
mortgage  was  a  valid  lien  upon  the  property  of  the  corpora- 
tion embraced  in  it,  and  the  question  whether  it  was  ratified 
by  them  or  not  is  immaterial. 

The  only  other  question  that  has  relation  to  the  merits  of 
the  case  that  we  deem  necessary  to  be  considered  is,  whether 
all  the  property  decreed  to  be  sold  is  fairly  embraced  in  the 
mortgage.  We  think  it  is.  The  mortgage  conveys  the  real 
estate  upon  which  the  buildings  are  situated  by  appropriate 
description,  "  together  with  the  gas  works  thereon,  with 
all  the  appurtenances  thereunto  belonging,  and  now  situ- 
ated and  being  thereon,  together  with  all  machinery,  tools, 
implements,  materials,  fixtures  in  and  about  the  same  and 
in  anywise  appertaining;  and  also  the  gas  mains,  pipes 
and  service  pipes  connected  with  said  gas  works  and  now 
laid  under  ground  in  the  said  city  and  all  the  gas  meters 
now  on  hand  and  in  use  in  connection  with  said  pipes;  together 
with  the  office,  office  fixtures  and  furniture  now  in  the  said 
city  and  used  by  said  company;"  and  also  the  franchises  of  the 
corporation  and  the  privileges  obtained  by  grant  from  the  city. 
The  granting  clause  of  the  mortgage  is  very  comprehensive, 
and  was  no  doubt  intended  to,  as  it  does,  include  everything 
appertaining  to  the  gas  works,  not  only  the  real  estate  and  the 
permanent  fixtures  attached  thereto,  but  all  machinery,  tools, 
implements,  meters  and  office  fixtures  used  by  the  company  in 
operating  the  works,  and  without  which  it  would  be  imprac- 
ticable to  use  the  gas  works  proper.     All   these  things  are 
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embraced  in  the  mortgage,  with  the  real  estate,  as  constituting 
one  entire  property  necessary  to  the  efficient  operation  of  the 
gas  works. 

As  the  public  demand  for  gas  increased  it  became  necessary 
to  enlarge  the  original  works,  and  the  extension  of  mains  was 
in  effect  only  additions  to  the  works  already  constructed  at 
the  time  of  the  execution  of  the  mortgage.  The  same  is  true 
as  to  all  additional  machinery  attached  to  and  supplied  for 
the  use  of  the  works,  and  like  the  extension  of  mains  is  in- 
cluded in  and  forms  a  part  of  the  original  mortgaged  property. 
It  is  the  mortgaged  property,  only  enlarged  by  the  owner. 
Additions  of  a  permanent  character  by  way  of  improvements 
on  mortgaged  premises,  made  by  the  owner  or  mortgagor,  are 
regarded  as  a  part  of  the  mortgaged  estate,  and  of  course  may 
be  sold  with  it.  It  is  apprehended  it  is  in  the  power  of  the 
owner  of  land  to  affix  any  property  to  it  by  way  of  additions 
or  otherwise,  and  when  he  does  so  it  becomes  a  fixture,  in  the 
general  sense  of  that  term,  and  if  the  property  at  the  time 
was  subject  to  a  mortgage  such  additions  will  pass  with  the 
estate  under  the  foreclosure.  That  gas  pipes  and  water  mains 
extended  in  streets  and  under  land  which  the  company  may 
not  own,  when  license  is  granted  for  that  purpose,  are  appur- 
tenant to  the  principal  estate  and  constitute  a  part  of  it,  is  a 
proposition  so  plain  it  need  not  be  discussed. 

The  mortgage  included  by  definite  description  office  furni- 
ture and  fixtures,  and  also  tools  and  machinery  used  about  the 
works.  It  is  probable  such  office  furniture,  as  well  as  the 
machinery  attached  thereto,  may  have  been  from  time  to  time 
increased,  as  the  necessities  of  the  works  required ;  but  never- 
theless, the  old,  with  the  additions  thereto,  constituted  "office 
furniture  and  fixtures,"  "  machinery,"  and  "fixtures  in  and 
about"  the  works,  as  those  terms  are  used  in  the  mortgage, 
and  may  therefore  fairly  be  considered  as  embraced  in  it. 

An  objection  is  taken  that  the  bill  was  prematurely  filed, 
on  account  of  the  agreement  of  the  22d  of  January,  1877, 
which  it  is  said   waived   the   default   in   the   payment  of  the 
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principal  of  the  bonds,  and  the  semi-annual  interest,  which 
fell  due  December  1,  1876.  That  agreement  was  not  per- 
formed by  the  gas  company,  and  the  bondholders  were  at 
liberty  to  proceed  to  foreclose  their  mortgage  as  though  no 
such  agreement  had  been  made.  Having  failed  to  perform 
the  agreement,  the  gas  company  will  not  be  permitted  to  in- 
sist as  a  defence  that  the  other  party  did  not  extend  the  time 
for  the  collection  of  their  claims,  and  we  are  not  aware  other 
parties  can  complain  of  an  infraction  of  the  alleged  agreement. 
It  does  not  appear  the  judgment  creditors  had  any  lien  on 
the  personal  property  decreed  to  be  sold  with  the  real  estate, 
as  their  judgment  was  obtained  in  another  county,  and  the 
execution  was  only  levied  on  the  real  estate  of  the  company. 
That  being  the  case  it  is  not  perceived  how  the  judgment 
creditors  can  complain  of  that  part  of  the  decree  if  it  does 
not  affect  their  interests  in  any  way.  But  in  our  opinion 
there  was  no  error  in  the  decree  in  that  respect.  The  mort- 
gage provided  the  personal  property  embraced  within  it  should 
be  sold  with  the  other  property,  and  clearly  the  company  can 
not  complain  if  it  was  so  done.  The  decree  provides  for  the 
sale  of  the  real  estate  on  which  the  gas  works  are  situated, 
"  with  all  machinery,  implements,  material  and  fixtures  in  and 
about  the  same,"  "together  with  the  office,  office  fixtures  and 
furniture."  What  articles  of  personal  property  were  on  hand 
at  the  date  of  the  decree  does  not  appear.  Complaint  is  made 
that  "an  old  stove  pipe,  a  map  of  the  city  of  Elgin,  a  Hall's 
safe,  office  chairs  and  desks,  300  bushels  of  coke  and  15  tons 
of  coal "  are  not  shown  to  have  belonged  to  the  company  at 
the  date  of  the  mortgage,  and  are  not  therefore  included  in 
it.  But  it  does  not  appear  the  court  decreed  that  those  arti- 
cles should  be  sold  as  a  part  of  the  mortgaged  property.  Those 
articles  were  included  in  the  schedule  made  by  the  trustee  of 
the  bondholders  when  he  took  possession  for  them  of  the  gas 
works  and  the  property  belonging  thereto.  It  is  not  disclosed 
by  anything  appearing  in  this  record  that  those  articles  enu- 
merated in  the  schedule  were  still  on  hand  at  the  date  of  the 
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decree  of  foreclosure,  and  it  is  not  at  all  probable  that  any  of 
the  coke  or  coal  remained  unconsumed.  Conceding,  however, 
that  some  of  the  articles  enumerated  were  on  hand,  they  were 
all,  with  the  exception  of  a  few  of  insignificant  value,  neces- 
sary for  the  use  of  the  works,  in  the  hands  of  the  trustee. 
Had  these  articles  been  sold  separately  the  trustee  would  have 
been  compelled  to  purchase  other  like  articles,  or  allow  the 
works  to  stand  idle,  and  it  was  no  doubt  for  the  best  interests 
of  all  parties  concerned  that  the  material,  tools  and  machinery 
on  hand  and  embraced  in  the  mortgage  should  all  be  sold 
with  the  gas  works,  and  as  a  part  of  the  same.  Attached  to 
the  estate  as  necessary  to  operate  and  make  the  works  profita- 
ble in  the  hands  of  the  mortgagee  in  possession  they  were  of 
value,  but  detached  as  mere  chattels  they  would  not  be  of  the 
same  value,  or  anything  like  it. 

As  respects  the  money  in  the  hands  of  the  trustee  in  pos- 
session of  the  gas  works,  appropriated  by  the  decree  in  reduc- 
tion of  the  mortgage  indebtedness,  we  perceive  no  error.  It 
was  the  net  income  of  the  property  embraced  in  the  mortgage, 
and  it  was  proper  it  should  go  in  reduction  of  the  mortgage 
indebtedness. 

Our  statute  in  relation  to  "judgments,  decrees  and  execu- 
tions," provides  that  where  any  defendant  fails  to  redeem 
"real  estate"  sold  on  execution  or  decree  against  him,  within 
twelve  months,  any  decree  or  judgment  creditor  may,  after 
the  expiration  of  twelve  months,  and  within  fifteen  months 
from  the  date  of  such  sale,  redeem  the  premises  in  a  particu- 
lar mode  designated. 

In  our  opinion  it  is  a  misapprehension  of  the  effect  of  the 
decree  to  suppose  it  concludes  the  judgment  creditors  made 
parties  to  the  bill  from  exercising  whatever  rights  they  may 

I  have  under  the  statute  to  redeem  the  property  within  three 
months  after  the  expiration  of  the  twelve  months  allowed  by 
statute  to  the  owner  to  redeem,  as  other  judgment  creditors 
would  have  the   right  to  do.     It  is  apparent,  when  the  whole 
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nor  does  the  decree  bar  any  judgment  creditor,  whether  made 

party  to  the  bill  or  not,  from  exercising   whatever  right  he 

may  have  to  redeem  the  property  within  the  period  fixed  by 

the  statute  for  that  purpose. 

Perceiving  no  substantial  error  in  the  decree,  it  will   be 

affirmed. 

Decree  affirmed. 


The  First  National  Bank  of  Sioux  City  et  al 

v. 
David  A.  Gage  et  al. 

1.  Creditor's  bill — of  the  lien  acquired  thereby  on  debtor's  property.  The 
filing  of  a  judgment  creditor's  bill,  or  at  least  the  service  of  process,  gives  the 
complainant  a  lien  upon  the  property  of  the  debtor,  by  placing  it  under  the 
control  of  the  court,  which  will  not  suffer  it  to  be  withdrawn  so  as  to  defeat 
the  object  of  the  bill. 

2.  Same — lien  continues  after  debtor's  death.  It  seems  that  the  lien  a  judg- 
ment creditor  gets  by  virtue  of  the  commencement  of  such  an  equitable  suit, 
survives  the  death  of  the  debtor,  and  that  his  property  then  passes  to  the  per- 
sonal representatives  charged  with  the  lien,  and  that  the  debts  are  to  be  paid 
out  of  the  assets,  after  this  lien,  like  any  other  legal  lien,  has  been  first  satis- 
fied. 

3.  Same — nature  of  lien  and  how  defeated.  As  respects  equitable  interests  and 
things  in  action,  the  rule  appears  to  be  that  the  lien  is  fixed  by  the  commence- 
ment of  the  suit,  but  as  to  chattels  liable  to  execution  at  law,  the  lien  is  liable 
to  be  defeated  by  the  actual  seizure  of  the  chattels  on  execution  in  favor  of 
another  creditor,  before  the  appointment  of  a  receiver. 

4.  Same — lien  does  not  embrace  subsequently  acquired  property.  The  lien  which 
a  judgment  creditor  acquires  by  filing  a  creditor's  bill  is  only  upon  the  prop- 
erty which  the  debtor  had  at  the  commencement  of  the  suit,  and  a  supplemen- 
tal bill  is  necessary  to  obtain  a  lien  upon  after  acquired  property. 

5.  Same — priority  in  payment  of  debts  of  deceased  debtor.  If  a  judgment 
creditor,  having  filed  a  creditor's  bill  against  the  debtor  in  his  lifetime,  after 
his  death,  and  administration  taken  out  on  the  debtoi''s  estate,  seeks  to  have 
the  legal  order  of  distribution  of  the  assets  of  the  estate  reversed,  and  have 
his  claim  preferred,  he  must  clearly  show  his  right  to  a  priority,  and  to  do  this 
he  must  show  that  the  debtor  owned  the  property  administered  upon  at  the 
time  of  the  commencement  of  the  suit. 


1879.]  First  Nat.  Bank  v.  Gage  et  al.  173 

Opinion  of  the  Court. 

Appeal  from  the  Appellate  Court  of  the  First  District ;  the 
Hon.  Theodore  D.  Murphy,  presiding  Justice,  and  Hon. 
Geo.  W.  Pleasants  and  Hon.  Joseph  M.  Bailey,  Justices. 

This  was  a  creditor's  bill,  filed  by  the  First  National  Bank 
of  Sioux  City  and  three  other  parties,  against  the  firms  of 
Gage  Bros.  &  Rice  and  Gage  &  Rice,  upon  five  judgments,  and 
also  against  others.  The  cause  was  heard  before  the  Hon. 
S.  M.  Moore,  Judge  of  the  Superior  Court  of  Cook  county, 
who  found  that  the  complainants  were  not  entitled  to  any 
lien  or  claim  upon  the  personal  property,  or  proceeds  thereof, 
which  came  to  the  hands  of  the  defendants,  the  executors  of 
the  estate  of  George  W.  Gage,  deceased,  or  any  part  thereof, 
and  dismissed  the  bill  without  prejudice.  From  this  decree 
the  complainants  took  the  case  by  appeal  to  the  Appellate 
Court  of  the  First  District,  where  the  decree  of  the  Superior 
Court  was  affirmed,  and  the  cause  comes  to  this  court  by 
appeal  from  the  Appellate  Court. 

Messrs.  Tenneys  &  Flower,  for  the  appellants. 

Mr.  H.  H.  Talcott,  for  the  appellees. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

This  was  a  creditor's  bill,  filed  on  the  30th  day  of  Decem- 
ber, 1874,  by  creditors,  upon  two  judgments  recovered  against 
the  firm  of  Gage  &  Rice,  of  which  firm  George  W.  Gage  was 
a  member,  one  for  the  sum  of  $669.17,  and  the  other  for 
$446.11,  both  recovered  on  the  30th  day  of  December,  1874. 

On  or  about  September  24,  1875,  George  W.  Gage  died,  and 
his  executors  were  made  parties  to  the  suit. 

There  is  a  stipulation  as  to  the  facts,  in  the  record,  which 
contains  all  the  evidence  which  was  before  the  court  upon  the 
hearing. 

It  appears  therefrom,  that  the  estate  of  George  W.  Gage  is 
being  duly  administered  upon  in  the  county  court  of  Cook 
county ;  that  the  amount  of  the  appraisal  of  all  the  personal 
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property  of  the  estate  was  $5228.25.  On  the  13th  of  January, 
1876,  leave  was  granted  to  the  executors  by  the  court  to  sell 
all  the  property  belonging  to  the  estate  not  selected  by  the 
widow,  under  the  "widow's  award/'  and  the  total  amount  of 
sales  of  personal  property  made  by  the  executors  under  the 
direction  and  with  the  approval  of  the  court  was  $4300.25; 
after  deducting  the  amount  of  the  widow's  award  and  other 
items  ordered  by  the  county  court  to  be  paid,  there  is  cash 
in  the  executors'  hands  at  the  present  time  amounting  to 
$1562.45.  All  the  above  was  the  personal  and  individual 
estate  of  George  W.  Gage  at  the  time  of  his  decease. 

There  have  been  proved  in  and  allowed  by  the  county  court 
claims  against  George  W.  Gage  amounting  to  $1653.97,  which 
were  individual  claims  against  the  estate  of  said  Gage,  and  the 
individual  liabilities  of  said  Gage  at  the  time  of  his  decease 
largely  exceeded  the  assets,  both  real  and  personal,  belonging 
to  his  estate.  The  firm  of  Gage  &  Rice  is  wholly  insolvent,  the 
partnership  liabilities  greatly  exceeding  the  partnership  assets. 

The  question  in  controversy  is  this:  Have  the  judgment 
creditors  of  Gage  &  Rice,  complainants  in  this  bill,  by  their  suit, 
acquired  a  lien  upon  the  assets  of  George  W.  Gage  or  of  the 
proceeds  thereof  in  the  hands  of  his  personal  representatives, 
which  should  be  protected  and  enforced  by  a  court  of  equity? 

The  filing  of  a  creditor's  bill,  or  at  least  the  service  of  pro- 
cess, gives  the  complainant  a  lien  upon  the  property  of  the 
judgment  debtor,  by  placing  it  under  the  control  of  the  court, 
which  will  not  suffer  it  to  be  withdrawn  so  as  to  defeat  the 
object  of  the  bill  by  any  subsequent  act  or  title.  2  Barb.  Ch. 
Prac.  157,  and  see  Storm  v.  Waddell,  2  Sandf.  Ch.  R.  494,  and 
Broivn  v.  Nichols,  42  N.  Y.  26. 

In  the  last  cited  case  it  was  held  :  That  the  lien  a  judgment 
creditor  gets  by  virtue  of  the  commencement  of  such  an  equita- 
ble suit,  survives  the  death  of  the  debtor;  that  the  debtor's 
property  then  passes  to  the  personal  representatives  charged 
with  this  lien;  that  the  assets  are  subject  to  it,  and  that  the 
debts  are  to  be  paid  out  of  them,  after  this  lien,  like  any  other 
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legal  lien,  has  been  first  satisfied.  As  respects  equitable  inter- 
ests and  things  in  action  the  rule  appears  to  be  that  the  lien  is 
fixed  by  the  commencement  of  the  suit.  But  as  to  chattels 
liable  to  execution  at  law,  the  lien  is  liable  to  be  defeated  by 
the  actual  seizure  of  the  chattels  on  an  execution  in  favor  of 
another  creditor,  before  the  appointment  of  a  receiver.  Daven- 
port v.  Kelly,  42  N.  Y.  193;  Lansing  v.  Eastern,  7  Paige,  364; 
Storm  v.  Waddell,  supra. 

There  was  never  any  appointment  of  a  receiver  here.  Nor 
does  it  distinctly  appear  whether  the  money  in  the  executors' 
hands  is  the  proceeds  of  equitable  interests  and  things  in  action, 
or  of  chattels  subject  to  execution;  though,  from  the  fact  of 
its  arising  from  the  sale  of  personal  property  made  under 
leave  of  the  court,  there  might  be  ground  of  inference  that  it 
was  the  proceeds  of  the  sale  of  personal  property  subject  to 
execution. 

But  we  understand  that  the  lien  which  a  creditor  thus 
acquires  by  filing  a  judgment  creditor's  bill,  is  only  upon 
the  property  which  the  debtor  had  at  the  commencement  of 
the  suit.  In  Eager  v.  Price,  2  Paige,  333,  Chancellor 
Walworth  held  that  by  filing  a  judgment  creditor's  bill 
the  creditor  acquired  a  specific  lien  on  the  property  which  the 
debtor  had  at  the  commencement  of  the  suit,  entitling  him  to 
a  priority  of  payment  out  of  that  property,  but  that  a  supple- 
mental bill  was  necessary  to  obtain  a  lien  upon  after  acquired 
property  of  the  debtor;  and  see  Storm  v.  Waddell,  supra. 
There  is  nothing  in  the  statement  of  facts  showing  that  Gage 
at  the  time  of  the  commencement  of  this  suit  owned  this  prop- 
erty, the  proceeds  of  the  sale  of  which  is  now  in  the  executors' 
hands. 

His  death  occurred  some  time  afterward,  and  the  property 
might  have  been  acquired  by  him  subsequently  to  the  com- 
mencement of  the  suit. 

If  it  be  taken  to  be  personal  property  liable  to  execution  at 
law,  there  would  be  some  ground  to  infer  that  he  did  not  own 
it  at  the  time  this  suit  was  commenced,  as  otherwise  the  exe- 
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cution  against  him  would  not  have  been  returned,  as  it  was, 
wholly  unsatisfied. 

In  such  a  case  as  the  present,  where  executors  hold  a  fund 
under  a  trust  imposed  by  law  to  make  distribution  of  it  among 
creditors  in  the  manner  prescribed  by  the  statute  regulating 
the  distribution  of  the  estates  of  decedents,  we  think  the  com- 
plainants, to  entitle  themselves  to  have  the  legal  order  of 
distribution  reversed  in  their  favor  by  being  preferred  in  pay- 
ment, should  clearly  show  their  right  of  priority.  They  have 
no  priority,  we  think,  under  the  authorities,  unless  Gage  owned 
the  property  mentioned  above  at  the  time  of  the  commence- 
ment of  the  suit.  That  is  a  fact  which  does  not  appear  in  the 
case. 

Upon  this  ground,  if  no  other,  we  are  of  opinion  the  decree 
dismissing  the  bill  as  to  the  executors  of  the  estate  of  Gage, 
may  be  justified. 

The  order  of  affirmance  by  the  Appellate  Court  of  the  decree 

of  the  Superior  Court  will  be  affirmed. 

Decree  affirmed. 


Asahel  Gage 

v. 

Sophia  H.  Perry. 

1.  Parties — on  bill  to  foreclose.  So  far  as  mere  legal  rights  are  concerned, 
upon  a  bill  to  foreclose  a  mortgage  the  only  proper  parties  are  the  mortgagor 
and  mortgagee,  and  those  who  have  acquired  rights  or  interests  under  them 
and  subsequent  to  the  mortgage.  The  mortgagee  has  no  right  to  make  one 
who  claims  adversely  to  the  title  of  the  mortgagor  and  prior  to  the  mortgage 
a  party  defendant  for  the  purpose  of  trying  the  validity  of  his  adverse  claim. 

2.  Foreclosure — adverse  legal  title.  Upon  bill  to  foreclose  a  mortgage,  a 
stranger  to  the  mortgage  was  made  a  party  defendant,  it  being  alleged  that 
he  claimed  some  interest  in  the  mortgaged  premises,  but  that,  whatever  interest 
he  might  have,  he  held  the  same  subordinate  to  the  mortgage.  This  defendant 
answered,  setting  up  an  adverse  legal  title,  not  subordinate  to  the  mortgage, 
but  independent  of  the  title  of  the  mortgagor,  and  paramount   thereto.     The 
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court,  upon  final  hearing,  decreed  a  foreclosure,  and  that  the  holder  of  such 
adverse  claim  of  title  be  barred  of  all  claim  of  interest  in  the  premises  if  they 
were  not  redeemed  according  to  law.  The  decree  was  erroneous.  Such  an 
adverse  claim  of  title,  in  no  way  connected  with  the  title  of  the  mortgagor,  was 
not  a  proper  subject  of  consideration  in  the  suit  to  foreclose  the  mortgage,  and 
when  it  was  disclosed  by  the  answer  of  the  defendant  and  the  proofs  that  such 
was  the  character  of  his  claim,  he  should  have  been  dismissed  from  the  suit. 

Appeal  from  the  Appellate  Court  of  the  First  District;  the 
Hon.  Theodore  D.  Murphy,  presiding  Justice,  and  Hon. 
Geo.  W.  Pleasants  and  Hon.  Joseph  M.  Bailey,  Justices. 

Mr.  Augustus  N.  Gage,  and  Mr.  M.  R.  M.  Wallace,  for 

the  appellant. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

This  was  a  bill  in  equity,  brought  by  Sophia  H.  Perry,  to 
foreclose  a  mortgage  on  certain  property  in  Chicago,  executed 
by  one  Charles  Cleaver  and  wife,  to  secure  a  promissory  note 
payable  to  the  order  of  John  B.  Perry.  Appellant  was  made 
a  party  defendant  to  the  bill  under  the  allegation  that  he  had  or 
claimed  some  interest  in  the  mortgaged  premises  as  purchaser 
mortgagee,  judgment  creditor  or  otherwise,  "  but  such  inter- 
ests, if  any  there  be,  have  accrued  since  and  are  subject  to  the 
lien  of  your  oratrix  by  virtue  of  said  mortgage." 

Appellant  put  in  an  answer  to  the  bill,  in  which  he  set  up 
an  adverse  legal  title  to  a  portion  of  the  mortgaged  premises 
by  tax-deed,  and  expressly  denied  that  his  interest  in  the 
property  was  subject  to  the  lien  of  the  mortgage.  To  the 
answer  a  replication  was  filed,  and  on  the  hearing  a  decree  of 
foreclosure  was  rendered  directing  a  sale  of  the  mortgaged 
premises  in  satisfaction  of  the  debt,  and  that  appellant  "  be 
forever  barred  and  foreclosed  of  and  from  all  equity  of 
redemption  and  claim  of,  in  and  to  said  premises  or  any  part 
thereof,  if  said  premises  are  not  redeemed  according  to  law." 

The  mortgage,  as  well  as  the  record  of  the  same,  was  de- 
stroyed by  the  fire  in  Chicago  in  1871,  and  it  is  contended 
that  the  contents  of  the  mortgage  were  not  sufficiently  estab- 
12—93  III. 


178  Gage  v.  Perry.  [Sept.  T. 


Opinion  of  the  Court. 


lished  by  the  evidence.  We  have  carefully  examined  the 
testimony  bearing  upon  this  point,  and  we  are  satisfied  that 
the  parol  evidence  fully  established  the  fact  that  a  mortgage 
was  executed  in  due  form  of  law  by  Cleaver  and  wife  to  John 
B.  Perry  on  the  property  described  in  the  bill,  to  secure  the 
note  of  $5000,  which  was  offered  in  evidence,  and  that  the 
mortgage  was  recorded  in  the  recorder's  office  in  Cook  county 
on  the  10th  day  of  May,  1871. 

It  is  also  contended  that  the  proof  was  not  sufficient  that 
the  complainant  owned  the  note  and  mortgage  described  in 
the  bill.  It  was  shown  that  the  payee  of  the  note,  John  B. 
Perry,  died  October  3,  1872,  at  Cambridge,  Mass.  Letters  of 
administration  on  the  estate  of  Perry,  issued  by  the  probate 
court  of  Middlesex  county,  Mass.,  were  offered  in  evidence, 
and  the  complainant  testified  that  she  was  holder  and  owner 
of  the  note;  that  she  became  owner  thereof  by  a  division  of 
property  between  herself  and  the  heirs  of  the  deceased,  made 
under  the  direction  of  the  probate  court  of  Middlesex  county. 

The  possession  of  the  note  and  the  evidence  of  ownership 
introduced,  in  the  absence  of  any  proof  to  the  contrary,  we 
regard  as  entirely  sufficient  to  justify  the  decree  so  far  as  this 
question  is  concerned.  But  it  will  be  observed  that  the  final 
decree  rendered  in  the  case  bars  and  cuts  off  whatever  title  the 
appellant,  Gage,  had  in  and  to  the  mortgaged  premises,  when 
it  appears  from  the  answer  and  the  evidence  introduced  under 
the  answer,  that  he  did  not  claim  title  under  the  mortgagor  or 
his  grantor,  but  asserted  an  independent  adverse  title  derived 
from  a  sale  of  the  premises  for  the  non-payment  of  taxes,  with 
which  the  title  of  the  mortgagor  or  complainant  was  in  no 
manner  connected;  and  the  question  arises  whether  the  decree 
in  this  respect  can  be  sustained.  The  question  is,  whether  a 
court  of  equity,  where  a  bill  is  filed  to  foreclose  a  mortgage, 
can  take  into  consideration  and  pass  upon  adverse  legal  titles 
such  as  were  set  up  by  the  defendant  in  his  answer.  It  has 
always  been  supposed  that  a  court  of  law  was  the  proper  forum 
in  which  to  settle  and  determine  adverse  legal   titles  to  real 
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estate,  where  all  questions  of  fact  in  relation  thereto  can  be  sub- 
mitted to  and  determined  by  a  jury  under  proper  instructions 
from  the  court,  and  we  are  aware  of  no  authority  holding  that 
an  ordinary  bill  of  foreclosure  forms  an  exception  to  this  gen- 
eral rule  of  law.  In  a  bill  to  foreclose  a  mortgage,  not  only 
the  mortgagor,  but  all  persons  claiming  by,  through  or  under 
him,  or  under  his  chain  of  title,  are  proper  and  necessary 
parties  to  the  bill,  and  when  such  parties  are  brought  before 
the  court  their  rights  may  be  passed  upon  and  settled  by  a 
decree,  but  we  have  not  been  referred  to  a  single  authority 
which  sustains  the  right  of  a  complainant,  in  such  a  case,  to 
bring  in  a  party  who  claims  adversely,  and  have  such  adverse 
title  passed  upon  and  settled  by  decree.  Indeed,  we  believe 
the  authorities  all  are  the  other  way. 

In  Eagle  Fire  Co.  v.  Lent>  6  Paige,  637,  where  this  question 
arose,  Chancellor  Walworth,  in  delivering  the  opinion  of  the 
court,  said,  "  So  far  as  mere  legal  rights  are  concerned,  upon  a 
bill  of  foreclosure  the  only  proper  parties  to  the  suit  are  the 
mortgagor  and  the  mortgagee  and  those  who  have  acquired 
rights  or  interests  under  them  subsequent  to  the  mortgage, 
and  the  mortgagee  has  no  right  to  make  one  who  claims 
adversely  to  the  title  of  the  mortgagor  and  prior  to  the  mort- 
gage, a  party  defendant  for  the  purpose  of  trying  the  validity 
of  his  adverse  claim  of  title  in  this  court."  To  the  same  effect 
are  the  following  authorities :  Barbour  on  Parties,  493 ; 
Lange  v.  Jones,  5  Leigh,  192;  Stuart  Heirs  v.  Coulter,  5  Rand. 
74;  Frelinghuyson  v.  Colden,  4  Paige,  206;  Deal  v.  Reynolds, 
6  Otto,  340;   Corning  v.  Smith,  6  N.  Y.  82. 

Other  authorities  where  the  same  principle  has  been  decided 
might  be  cited,  but  we  do  not  deem  it  necessary.  When  it  ap- 
peared from  the  answer  and  the  proofs  on  the  trial  of  the  cause 
that  appellant  did  not  claim  under  the  mortgage  title,  and 
that  his  title  was  adverse  and  in  no  manner  connected  with 
that  of  the  mortgagor,  he  should  have  been  dismissed  from 
the  bill. 

It  has  been  suggested  by  appellee  that  the  title  of  appellant 
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was  worthless, — that  no  judgment  or  precept  was  offered  in 
evidence  upon  which  to  base  his  sheriff's  deeds.  Upon  the 
sufficiency  or  insufficiency  of  appellant's  title  we  express  no 
opinion.  We  merely  decide,  as  appellant's  title,  whatever  it 
was,  appeared  to  be  adverse,  the  court  erred  in  rendering  a 
decree  against  him,  and  for  this  error  the  decree  will  be  re- 
versed as  to  appellant,  and  as  to  him  the  bill  be  dismissed ;  in 
all  other  respects  the  decision  of  the  Appellate  Court  will  be 
affirmed. 

The  cause  will  be  remanded   to  the  Appellate  Court  for 
further  proceedings  consistent  with  this  opinion. 

Decree  reversed  in  part,  and  in  part  affirmed. 


The  People  ex  rel.  Joseph  N.  Besse 

v. 

The  Village  of  Crotty. 

1.  Mandamus — lies,  though  there  is  another  remedy  afforded.  Since  the  act  of 
1874,  entitled  "An  act  to  revise  the  law  in  relation  to  mandamus,"  mandamus 
will  lie  in  all  cases  where  it  affords  an  appropriate  remedy  for  the  enforcement 
of  a  legal  right,  without  regard  to  whether  there  may  be  some  other  adequate 
remedy  or  not. 

2.  Same — former  decision.  It  was  inadvertently  said  in  Ryan,  Admr.  v. 
Duncan  et  al.  88  111.  144,  that  the  petitioner  must  show  that  he  has  no  other 
adequate  remedy.  The  remark  was  made  without  reference  to  the  present 
statute,  which  has  changed  the  rule  in  that  respect,  as  stated  above. 

3.  Same — when  it  does  not  lie.  The  rule  is  inflexible  that  mandamus  will 
not  lie  when  the  right  sought  to  be  enforced  is  doubtful.  The  relator  must 
show  a  clear  and  indubitable  right  to  the  writ  or  it  will  not  be  granted,  and 
the  act  sought  to  be  enforced  must  not  only  be  lawful  and  proper  in  itself,  but 
it  must  also  be  one  that  the  defendant  may  lawfully  do. 

4.  A  petition  for  a  mandamus  to  compel  an  incorporated  village  to  issue 
licenses  to  the  relator  to  keep  a  dram-shop  and  a  pool  table,  must  not  only  show 
that  the  village  has  conferred  upon  it  power  to  issue  the  same,  but  also  that 
there  was,  prior  to  the  application  for  the  licenses,  such  an  exercise  of  the 
power  by  the  adoption  of  an  appropriate  ordinance  as  would  enable  it  lawfully 
and  properly  to  issue  them. 
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5.  Same — to  compel  issue  of  license.  The  fact  that  the  municipal  authorities 
of  a  village  may  have  improperly  issued  license  to  others  by  reason  of  a  want 
of  authority,  affords  no  possible  reason  why  they  should  issue  one  to  another 
applicant,  and  when  they  have  no  authority  to  issue  them  it  is  not  material 
that  they  placed  their  refusal  on  improper  grounds. 

6.  Municipal  corporation — powers  limited  to  those  granted.  An  incorpo- 
rated village  being  a  municipal  corporation,  can  properly  do  only  such  acts 
as  the  law  enables  it  to  perform,  and,  it  being  a  creature  of  the  law,  can  exer- 
cise the  powers  conferred  upon  it  only  in  the  manner  provided  by  law. 

7.  Same — its  power  to  grant  licenses.  The  mere  grant  of  power  by  the 
legislature  to  a  municipal  corporation  to  license,  regulate  and  prohibit  the 
sale  of  intoxicating  liquors,  will  not,  of  itself,  authorize  its  authorities  to  issue 
a  license.  This  power  is  a  dormant  one  and  affords  no  authority  to  issue  licenses 
until  called  into  life  and  put  into  operation  by  appropriate  legislation  by  the 
municipal  authorities. 

8.  Without  the  adoption  of  a  general  ordinance  on  the  subject  authorizing 
the  issue  of  licenses,  and  specifying  who  shall  issue  them,  the  length  of  time 
they  shall  run,  the  amount  to  be  paid  by  the  applicant,  the  time  and  manner 
of  payment,  etc.,  the  coi-porate  authorities  are  powerless  to  issue  license  to  any 
one.  This  applies  as  well  to  the  licensing  of  billiard  or  pool  tables  as  of 
dram  shops.  This  power  can  not  be  exercised  by  resolution  only  which 
simply  fixes  the  amount  to  be  paid  and  the  time  of  payment. 

9.  Pleading — must  state  facts  and  not  conclusions  of  law.  A  petition  for  a 
mandamus  to  compel  the  issue  of  a  license  to  the  relator  to  keep  a  dram-shop 
should  not  only  show  the  tender  of  a  bond  in  the  proper  penalty,  but  the 
pleader  should  either  set  out  the  bond  in  haic  verba,  or  show  by  distinct  and 
specific  averment  that  it  was  in  compliance  with  the  statute.  It  is  not  suffi- 
cient to  aver  generally  the  tender  of  a  good  bond  as  required  by  law.  Such 
an  averment  presents  no  issue  of  fact  that  can  be  tried,  and  is  one  of  a  mere 
conclusion  of  law. 

Appeal  from  the  Appellate  Court  of  the  Second  District; 
the  Hon.  Nathaniel  J.  Pillsbury,  presiding  Justice,  and 
Hon.  Joseph  Sibley  and  Hon.  E.  S.  Leland,  Justices. 

On  the  23d  of  May,  1878,  appellant  filed  in  the  LaSalle 
county  circuit  court  a  petition  for  a  mandamus  against  appel- 
lee for  the  purpose  of  compelling  the  latter  to  issue  to  him 
licenses  authorizing  him  to  keep  a  dram-shop  and  pool  table 
within  the  corporate  limits  of  the  village  of  Crotty. 

The  petition  is  in  substance  and  to  the  effect  following : 
That  petitioner  is  a  citizen  of  LaSalle  county,  Illinois,  resid- 


182  The  People  v.  Village  of  Grotty.     [Sept,  T. 

Statement  of  the  case. 

ing  in  the  village  of  Crotty,  in  said  county.  That  said  village 
is  a  municipal  corporation,  incorporated  under  an  act  of  the 
General  Assembly  of  said  State,  entitled  "An  act  to  provide 
for  the  incorporation  of  cities  and  villages,"  approved  April 
10,  1872,  and  in  force  July  1,  1872.  That  by  virtue  of  the 
power  vested  in  said  village,  by  said  act  of  the  General  Assem- 
bly, in  relation  to  licensing  the  sale  or  giving  away  of  any 
intoxicating  liquors,  it,  the  said  village  of  Crotty,  by  and 
through  its  president  and  trustees,  passed  a  resolution  or  order 
on  May  4,  1878,  in  the  words  and  figures  following  to-wit : 
"At  a  special  meeting  of  the  board,  May  4,  on  motion  of 
Graves,  that  license  to  keep  dram  shops  for  the  present 
municipal  year  be  fixed  at  $130.  Approved.  On  motion  of 
Prickett,  that  said  license  to  keep  dram  shops  be  for  every 
dram  shop  $80  in  advance  and  $50  on  or  before  November  1, 
1878.  Approved," — all  of  which  will  more  fully  appear  at  the 
hearing  hereof,  reference  being  had  to  the  records  and  files  in 
the  office  of  the  clerk  of  said  village.  That  at  the  special 
meeting  aforesaid  of  said  president  and  trustees,  it  was,  among 
other  things,  ordered  that  a  license  for  billiard  and  pool  tables 
be  passed,  in  the  words  and  figures  following,  to-wit:  "On 
motion  of  Prickett,  that  the  license  to  keep  billiard  tables, 
bagatelle,  pool  tables,  shooting  galleries  or  other  games  of 
chance,  be  for  every  such  privilege  $5.  Approved,"— 4&11  of 
which  will  more  fully  appear,  reference  being  had  to  the 
records  and  files  in  the  office  of  said  clerk.  That  said  presi- 
dent and  board  of  trustees  appointed  one  Thomas  Morrissy 
clerk  of  said  village,  and  one  Alexander  Vaughey  treasurer 
of  said  village.  That  the  petitioner  knows  of  no  other  ordi- 
nance, by-law,  resolution  or  order  now  in  force  or  ever  passed 
by  said  village  and  becoming  a  law  or  order  of  said  village, 
and  now  in  force,  in  relation  to  the  keeping  of  dram  shops, 
or  the  keeping  of  billiard,  pool  and  bagatelle  tables  therein, 
save  and  except  the  orders  or  resolutions  of  said  president  and 
trustees  hereinbefore  set  forth,  and  the  petitioner  is  informed, 
believes  and  so  states  the  fact  to  be,  that  there  are  none  othei 
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than  the  orders  or  resolutions  aforesaid.  That  on  or  about 
May  9,  1878,  a  large  number  of  persons,  residents  of  said 
village,  made  application  to  said  president  and  trustees  for  a 
license  to  retail  spirituous,  vinous  and  malt  liquors,  and  for 
a  further  license  to  keep  billiard,  bagatelle  and  pool  tables, 
and  in  accordance  with  the  rules  and  regulations  so  passed 
as  hereinbefore  set  forth  ;  and  that  said  president  and  trustees 
licensed  and  authorized  said  persons  to  keep  said  tables  as 
aforesaid,  and  to  sell  by  retail  such  liquors  as  aforesaid  within 
said  village,  the  names  of  the  parties  so  licensed  being  as  fol- 
lows: Lawrence  Apple,  John  Domm,  Gaspert  Singe,  John 
Maher,  Cornelius  O'Laughlin,  Valentine  Mower,  Edward 
Battles,  John  Hayden  and  Margaret  McGettrick.  That  on 
or  before  said  9th  day  of  May,  1878,  and  at  the  same  time 
the  aforesaid  parties  applied  for  license,  the  petitioner,  con- 
forming himself  to  said  rules  and  regulations,  and  in  con- 
formity to  the  laws  of  said  State  now  and  then  in  force  in 
relation  to  the  granting  of  licenses  for  selling  or  giving  away 
intoxicating  drinks,  and  in  the  same  manner  as  the  aforesaid 
parties  had  done  in  applying  to  said  president  and  trustees 
for  license  as  aforesaid,  presented  to  said  clerk  a  bond  in  the 
penal  sum  of  $3000,  payable  to  the  People  of  the  State  of 
Illinois,  with  two  good  and  sufficient  sureties,  freeholders  of 
said  county,  each  of  whom,  namely  Richard  Wolfe  and  Samuel 
Goodrich,  was  ready  and  willing  to  swear  that  he  was  worth 
over  and  above  the  sum  of  $10,000,  free  from  all  liens  or  in- 
cumbrances, and  that,  further  complying  with  said  rules  and 
regulations,  he  presented  and  tendered  to  said  treasurer  the 
sum  of  $80  for  said  license  to  keep  a  dram-shop  as  was  pro- 
vided by  the  resolution  aforesaid,  and  the  further  sum  of  $5 
for  keeping  a  pool  table  as  provided  by  the  order  aforesaid  ; 
but  said  treasurer  refused,  and  still  refuses  to  receive  the 
same,  though  -petitioner  avers  said  treasurer  is  the  only  person 
authorized  by  law  to  receive  money  belonging  to  said  corpora- 
tion. That  said  clerk  received  said  bond,  but  did  not  approve 
the  same,  nor  grant  to  your  petitioner  a  license  for  either  of 
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the  purposes  aforesaid,  though  requested  so  to  do.  That  said 
clerk  has  uow  the  possession  of  said  bond,  and  has  not  ap- 
proved the  same,  and  is  the  only  officer  authorized  by  order 
of  said  village  to  issue  licenses  for  the  purposes  aforesaid. 
That  said  clerk,  on  said  9th. day  of  May,  at  a  special  meeting 
of  said  president  and  trustees,  presented  to  said  president  and 
trustees  said  bond  of  the  petitioner  for  approval  in  the  same 
manner  as  said  clerk  had  presented  the  bonds  of  the  persons 
aforesaid  who  applied  for  license  for  the  purpose  of  keeping 
a  dram-shop,  and  said  clerk  presented  a  petition  to  said  mu- 
nicipal authorities  of  your  petitioner  for  license  to  keep  a 
pool  table,  as  was  in  accordance  with  the  practice  and  regula- 
tions of  said  president  and  trustees,  and  under  the  direction 
of  said  president  and  trustees ;  but  the  petitioner  avers,  and 
so  states  the  fact  to  be,  that  said  president  and  trustees  have 
not  approved  said  bond,  and  have  neither  granted  nor  refused 
either  of  said  licenses  so  requested  and  desired  by  the  peti- 
tioner, but  refused  and  still  refuse  to  either  issue  or  deny  the 
same,  though  they,  the  said  municipal  authorities,  have  had 
ample  time  and  opportunity  so  to  do,  and  have  issued  to  the 
persons  aforesaid,  at  and  since  the  date  aforesaid,  licenses  for 
like  purposes  as  those  claimed  as  of  right  by  the  petitioner, 
to  numerous  other  applicants  for  like  licenses.  That  the  pe- 
titioner, in  making  his  application  as  above  set  forth,  namely: 
by  presenting  a  good  and  sufficient  bond  to  the  clerk,  to  be 
approved,  and  by  presenting  and  tendering  the  $80  aforesaid, 
in  all  things  complied  with  the  law,  practice  and  rules  of 
said  village  governing  applicants  for  license  to  keep  a  dram- 
shop, and  in  presenting  the  petition  aforesaid  for  license  to 
keep  a  pool  table,  and  in  tendering  the  sum  of  $5  therefor, 
as  aforesaid,  he  in  all  things  complied  with  the  rules  and  regu- 
lations of  said  village  governing  the  issuing  of  said  licenses, 
and  he  avers  that  having  done  all  that  was  necessary  and 
proper  in  law  to  entitle  him  to  said  licenses,  the  said  village 
has  neglected  and  refused  to  perform  their  duty  in  the  prem- 
ises to  have  said  license  issued  to  the  petitioner,  as  in  law  they 
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are  bound  to  do,  though  often  requested  so  to  do  by  the  peti- 
tioner, by  means  whereof  the  petitioner  is  prevented  from 
carrying  on  and  exercising  the  business  of  retailing  the  liquors 
aforesaid,  and  from  carrying  on  and  exercising  the  business 
of  keeping  a  pool  table  for  the  accommodation  of  the  public 
and  the  gain  of  your  petitioner,  whereby  your  petitioner  may 
earn  an  honest  livelihood  at  the  business  aforesaid,  as  a  large 
number  of  other  residents  of  said  village  are  doing  under  the 
licenses  issued  as  aforesaid.  Wherefore  the  petitioner  prays 
a  writ  of  mandamus  directed  to  the  said  village  of  Crotty, 
commanding  it  to  perform  its  duty  in  the  premises,  and  to 
issue  a  license  to  the  petitioner  to  keep  a  dram-shop,  and  a 
further  license  to  keep  a  pool  table  within  said  corporation, 
and  to  proceed  to  approve  the  bond  aforesaid,  and  to  receive 
the  $80  aforesaid  for  the  dram-shop  license  aforesaid,  and  to 
receive  the  $5  aforesaid  for  the  pool  table  license  aforesaid, 
at  or  previous  to  the  time  the  licenses  aforesaid  are  issued  to 
the  petitioner,  and  that  such  further  order  may  be  made  in 
the  premises  as  justice  may  require. 

To  this  petition  a  demurrer  was  overruled  by  the  circuit 
court,  and  thereupon  appellee  filed  an  answer  admitting  sub- 
stantially all  the  facts  charged  and  relied  on  in  the  petition; 
and  also,  by  way  of  defence,  charged  that  petitioner  was  not 
a  suitable  person  to  grant  licenses  to,  and  for  that  reason  ap- 
pellee had  declined  to  issue  them  to  him.  That  during  the 
year  previous  he  had  been  licensed  by  appellee  to  keep  a  dram- 
shop, and  that  he  had  kept  an  ill-governed  and  disorderly 
house,  to  the  scandal  and  disgrace  of  the  inhabitants  of  the 
village.  That  licenses  were  refused  wholly  on  account  of  his 
unfitness. 

To  this  answer  the  circuit  court  sustained  a  demurrer,  and 
upon  appellee's  declining  to  answer  further,  a  peremptory 
writ  of  mandamus  was  ordered  directing  appellee  to  issue  the 
licenses  as  prayed  for  in  the  petition. 

Upon  appeal  to  the  Appellate  Court  of  the  Second  District 
the  judgment  of  the  circuit  court  was  reversed,  and  appellant 
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now  brings  the  record  to  this  court  and  assigns  for  error  the 
reversal  of  the  judgment  of  the  circuit  court. 

Mr.  M.  T.  Malony,  for  the  appellant. 

Mr.  John  H.  Widmer,  for  the  appellee. 

Mr.  Justice  Mulkey  delivered  the  opinion  of  the  Court : 

Prior  to  the  act  of  1874,  entitled  "  An  act  to  revise  the  law 
in  relation  mandamus,"  it  was  settled  by  a  uniform  current 
of  decisions  of  this  State  and  other  States  where  the  common 
law  system  obtains,  that  mandamus  would  not  lie  when- 
ever the  right  was  either  doubtful,  or  where  there  was  some 
other  adequate  remedy  at  law.  So  far  as  the  latter  branch  of 
the  rule  is  concerned,  the  act  in  question  had  the  effect  of 
placing  mandamus  in  this  State  upon  the  same  footing  with 
other  remedies  at  law.  It  was  inadvertently  said  in  Ryan, 
Admr.  etc.  v.  Duncan  et  al.  88  111.  144,  that  the  petitioner 
must  show  that -he  has  no  other  adequate  remedy.  The  re- 
mark was  made  without  reference  to  the  present  statute,  which 
has  changed  the  rule  in  that  respect,  as  we  have  just  stated. 
It  is  now  held  that  mandamus  will  lie  in  all  cases  where  it 
affords  an  appropriate  remedy  for  the  enforcement  of  a  legal 
right,  without  regard  to  whether  there  may  be  some  other 
adequate  remedy  or  not.  But  the  rule  is  still  inflexible  that 
the  action  will  not  lie  where  the  right  is  doubtful.  In  The 
People  ex  rel.  Richberg  v.  The  Trustees  of  Schools,  86  111.  613, 
it  was  said:  "The  principle  is,  the  party  praying  the  writ 
must  show  a  clear  right  to  it." 

In  The  County  of  St.  Clair  v.  The  People  ex  rel.  Keller,  85 
111.  396,  it  was  said :  "  The  rule  is  well  and  uniformly  estab- 
lished, that  a  relator  must  show  a  clear  right  before  relief 
will  be  granted  by  the  court  in  a  proceeding  of  this  charac- 
ter. Again,  in  The  People  ex  rel.  v.  Lieb,  85  111.  484,  it  is 
laid  down  that  the  writ  is  not  grantable  as  of  absolute  right 
in  all  cases;  and  that  it  is  never  granted  unless  the  right  of 
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the  relator  is  clear  and  undeniable."  To  the  same  effect  is 
the  case  of  The  People  ex  rel.  Foos  v.  Highway  Commissioners, 
88  111.  142.  Indeed  there  is  nothing  better  settled  in  the 
whole  domain  of  the  law  than  that  the  relator,  in  a  mandamus 
proceeding,  must  show  a  clear  and  indubitable  right  to  the 
writ,  otherwise  it  will  not  be  granted.  Has  the  appellant 
brought  himself  within  the  rule  here  laid  down? 

It  is  a  fundamental  principle  in  the  law  of  mandamus,  that 
the  act  sought  to  be  enforced  must  not  only  be  lawful  and 
proper  in  itself,  but  it  must  also  be  one  that  t*he  defendant 
may  properly  do.  The  defendant  here  is  a  municipal  corpo- 
ration, and  can  therefore  properly  do  only  such  acts  as  the 
law  enables  it  to.  Not  only  so,  being  a  mere  creature  of  the 
law,  it  can  exercise  the  powers  conferred  upon  it  only  in  the 
manner  prescribed  by  law.  It  must,  therefore,  not  only 
appear  that  the  legislature  has  conferred  upon  appellee  power 
to  grant  the  licenses  in  question,  but  appellant  must  also  show 
that  there  was,  prior  to  the  application  for  them,  such  an 
exercise  of  the  power  by  appellee  as  enabled  it  lawfully  and 
properly  to  issue  them.  It  appears  from  the  petition,  and  it 
is  conceded,  that  appellee  is  a  village  incorporated  under  the 
general  incorporation  law.  Subdivision  46  of  section  62  of 
that  act  contains  a  grant  of  power  to  the  city  council  in  cities, 
and  the  president  and  board  of  trustees  in  villages,  "  to 
license,  regulate,  and  prohibit  the  selling  or  giving  away  of 
any  intoxicating,  malt,  vinous,  mixed  or  fermented  liquor, 
the  license  not  to  extend  beyond  the  municipal  year  in  which 
it  shall  be  granted,  and  to  determine  the  amount  to  be  paid 
for  such  license,  *  *  *  provided  that  in  granting  licenses 
such  corporate  authorities  shall  comply  with  whatever  general 
law  of  the  State  may  be  in  force  relative  to  the  granting  of 
licenses." 

By  section  5  of  chap.  43,  entitled  "  Dram  Shops,"  it  is,  among 
other  things,  provided,  "No  person  shall  be  licensed  to  keep 
a  dram-shop,  or  to  sell  any  intoxicating  liquors,  by  any  county 
board  or  the  authorities  of  any  city,  town  or  village,  unless 
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he  shall  first  give  bond  in  the  penal  sum  of  $3000,  payable  to 
the  People  of  the  State  of  Illinois,  with  at  least  two  good 
and  sufficient  sureties,  freeholders  of  the  county  in  which  the 
license  is  to  be  granted,  to  be  approved  by  the  officer  who 
may  be  authorized  to  issue  the  license,  conditioned  that  he 
will  pay  to  all  persons  all  damages  that  they  may  sustain, 
either  in  person  or  property,  or  means  of  support,  by  reason 
of  the  person  so  obtaining  a  license  selling  or  giving  away 
intoxicating  liquors,"  etc. 

It  is  clear,  from  the  first  of  the  above  cited  provisions  of 
the  statute,  that  the  legislature  has  given  appellee  the  power 
to  license,  regulate  and  prohibit  the  sale  of  intoxicating 
liquors.  But  the  mere  grant  of  this  power  by  the  legislature 
would  not  of  itself  authorize  the  village  authorities  to  issue 
a  license.  This  power  to  license,  regulate  and  prohibit  is  a 
dormant  one,  and  affords  no  authority  to  issue  licenses  until 
called  into  life  and  put  in  operation  by  appropriate  legislation 
by  the  municipal  authorities.  Without  the  adoption  of  a 
general  ordinance  on  the  subject,  authorizing  the  issuing  of 
licenses,  and  specifying  who  shall  issue  them,  the  length  of 
time  they  shall  run,  the  amount  to  be  paid  by  the  applicant, 
the  time  and  manner  of  payment,  etc.,  the  village  authorities 
are  powerless  to  issue  license  to  any  one.  What  Ave  have 
said  with  reference  to  licensing  and  regulating  the  sale  of  in- 
toxicating liquors,  is  equally  applicable  to  the  licensing  of  pool 
tables.  No  ordinance  had  been  passed  by  the  village  author- 
ities declaring  the  manner  in  which  the  power  to  license  such 
tables  should  be  exercised,  and  until  that  was  done  the  grant 
of  power  by  the  State  was  dormant  and  inoperative.  It  will 
hardly  be  seriously  claimed  that  the  two  resolutions  passed 
by  the  village  authorities,  and  above  cited,  can  be  regarded 
as  ordinances  authorizing  the  issuing  of  licenses.  They  simply 
fix  the  amount  to  be  paid  and  the  time  of  payment. 

It  may  be,  if  these  resolutions  had  been  followed  by  an 
ordinance  authorizing  the  clerk,  president  or  other  officer 
of  the  village  to   issue  licenses    to  applicants  upon  furnish- 
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ing  the  required  bond  as  provided  for  by  the  statute,  to  be 
approved  by  the  party  authorized  to  issue  the  license,  it 
would  have  been  sufficient  legislation  to  have  given  effect 
to  the  power  granted  and  would  have  authorized  appellee  to 
issue  the  required  licenses.  But  the  petition  fails  to  show  the 
existence  of  any  such  ordinance,  and  failing  in  this  it  does  not 
appear  that  the  duty  of  issuing  them  was  cast  upon  any  one, 
or  that  appellee  could  rightfully  or  properly  have  issued  them 
when  the  application  was  made. 

The  5th  section  of  the  Dram-shop  act,  above  cited,  requires 
that  the  bond  to  be  given  by  the  applicant  shall  be  approved 
by  the  municipal  officer  who  is  authorized  to  issue  the  licenses. 
Now,  until  the  village  authorities  had,  by  ordinance,  author- 
ized the  president  of  the  board,  clerk  or  other  municipal 
officer  to  issue  licenses,  it  is  manifest  that  there  could  be  no 
person  in  existence  answering  the  description  of  the  one  re- 
quired by  the  statute  to  approve  the  bond,  and  the  village 
authorities  would  certainly  have  no  right  to  issue  a  license 
without  taking  the  requisite  bond. 

But  even  if  there  had  been  a  proper  officer  to  accept  and 
approve  the  bond,  the  petition  wholly  fails  to  show  that  appel- 
lant presented  or  tendered  such  a  bond  as  is  required  by  the 
5th  section  of  the  act  above  cited. 

The  charge  in  the  petition  is,  that  appellant  "  in  conformity 
with  the  laws  of  said  State  now  and  then  in  force,  etc.,  pre- 
sented to  said  clerk  a  bond  in  the  penal  sum  of  $3000,  payable 
to  the  People  of  the  State  of  Illinois,  with  two  good  and  suffi- 
cient sureties,  freeholders  of  said  county,"  etc.  Now  all  this 
may  be  true  and  still  the  bond  tendered  may  have  been  wholly 
insufficient. 

The  pleader  should  have  either  set  out  the  bond  in  hcec 
verba,  or  should  have  shown  by  distinct  and  specific  averments 
that  the  bond  was  a  compliance  with  the  requirements  of  the 
law. 

No  one,  we  presume,  would  contend  for  a  moment  that 
it  would  be  sufficient  to  allege  generally  that  appellant  ten- 
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dered  a  good  bond  as  required  by  law.  And  yet,  if  it  is  neces- 
sary to  aver  any  of  the  contents  of  the  bond  so  that  the  court 
can  see  whether  it  is  in  conformity  with  the  law,  it  is  certainly 
necessary  to  aver  all  that  are  material.  To  aver  generally 
that  the  bond  was  in  conformity  with  the  statute,  does  not  pre- 
sent any  issue  of  fact  that  could  be  tried.  It  is  an  allegation 
of  a  mere  conclusion  of  law,  and  such  a  mode  of  pleading  is 
not  permissible.  The  legislature  has  specified,  with  great 
particularity,  the  conditions  to  be  inserted  in  a  bond  of  this 
character,  and  yet  we  can  not  tell,  from  the  petition  before  us, 
whether  the  bond  tendered  contained  a  single  condition  that 
the  act  requires.  The  petition  was  clearly  defective  in  this 
respect. 

It  is  no  answer  to  what  we  have  here  said,  that  appellee 
issued  licenses  to  others  under  the  same  circumstances  that 
it  refused  them  to  appellant,  nor  is  it  material  that  it  may 
have  placed  its  refusal  to  issue  them  to  appellant  upon  an  im- 
proper ground.  The  fact  that  appellee  may  have  improperly 
issued  licenses  to  others  by  reason  of  a  want  of  authority  to  do 
so,  could  afford  no  possible  reason  why  it  should  issne  them 
to  appellant.  And  if  appellee  had  no  right  to  issue  them,  it 
was  wholly  immaterial  upon  what  ground  it  placed  its  refusal. 

It  follows,  from  what  we  have  said,  that  appellant  failed  to 
show,  by  his  petition,  a  right  to  the  relief  sought,  and  the  cir- 
cuit court  should  therefore  have  sustained  the  demurrer  to 
the  petition  and  not  to  the  answer. 

The  Appellate  Court  properly  reversed  the  judgment  of  the 
circuit  court,  and  the  judgment  of  the  Appellate  Court  must 
therefore  be  affirmed  and  the  writ  denied. 

Judgment  affirmed. 
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The  People  ex  rel.  A.  C.  Badger 

v. 

Berthold  Lcewenthal  et  al. 

1.  "Banking  powers"o/  corporation — within  the  meaning  of  the  constitution  of 
1848.  The  act  of  the  legislature  of  1867,  to  incorporate  the  International 
Mutual  Trust  Company,  giving  it  power  to  have,  hold  and  loan  money,  and  to 
buy  or  sell  exchange,  bills,  notes,  bonds  and  other  securities,  and  to  issue 
letters  of  credit,  is  not  in  violation  of  section  5  of  article  10  of  the  constitution 
of  1848,  because  not  submitted  to  and  approved  by  a  vote  of  the  people. 

2.  While  such  corporation  is  invested  with  some  banking  powers,  it  has  not 
full  banking  powers,  as  it  is  not  authorized  to  issue  bank  notes  to  circulate  as 
money.  The  words  "with  banking  powers"  as  used  in  section  5  of  article  10  of 
the  constitution  of  1848,  which  provides  that  no  act  of  the  General  Assembly 
authorizing  corporations  or  associations  with  such  powers  shall  go  into  effect, 
or  in  any  manner  be  in  force,  unless  the  same  shall  be  submitted  to  a  vote  of 
the  people,  and  approved  by  such  vote,  mean  with  power  to  issue  notes  to 
circulate  as  money.  It  was  not  intended  by  such  section  to  prohibit  the  con- 
ferring of  some  of  the  other  banking  powers  upon  corporations  without  a  vote 
of  the  people. 

3.  Same — with  banking  powers  recognized  by  present  constitution.  The  provi- 
sions of  sections  2,  5  and  7  of  article  11  of  the  present  constitution  may  prop- 
erly be  regarded  as  a  constitutional  recognition  of  pre-existing  corporations 
with  banking  powers. 

4.  Constitution  of  1848  construed — objects  of  sections  2  and  4  of  article  10. 
The  object  and  purpose  of  sections  2  and  4  of  article  10  of  the  Constitution  of 
1848  was  to  make  some  provision  of  security  for  the  debts  and  liabilities  of 
all  private  corpoi-ations,  section  4  applying  to  corporations  possessing  bank- 
ing powers,  and  section  2  to  all  others. 

5.  Section  5  of  article  10  is  to  be  read  and  construed  in  connection  with 
the  preceding  section,  which  relates  to  banks  of  issue  in  express  terms.  The 
4th  section  relates  to  the  individual  liability  of  stockholders  in  banks  of  issue, 
and  the  5th  provides  for  the  mode  in  which  such  corporations  having  power  to 
issue  paper  money  shall  be  created. 

6.  Construction — when  resort  may  be  had  to.  Where  the  words  of  a  consti- 
tutional provision  admit  of  doubt  as  to  the  sense  in  which  they  were  employed, 
resort  may  be  had,  not  only  to  the  context,  but  the  courts  may  also  consider 
the  evil  intended  to  be  remedied,  contemporaneous  exposition,  and  the  conse- 
quences to  follow. 

7.  Same — contemporaneous.  Great  weight  is  to  be  attached  to  contempora- 
neous exposition  of  statutes  or  constitutional  enactments,  and  a  long  acquies- 
cence in  a  particular  construction  by  all  departments  of  the  government  gives 
it  almost  the  force  of  a  judicial  exposition. 
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8.  Statute — construction— from  consequences.  Where  there  has  been  a  prac- 
tical construction  which  has  been  acquiesced  in  for  a  considerable  period  by 
the  public  and  officers  in  the  discharge  of  their  duties,  and  rights  have 
accrued  in  reliance  upon  it  which  would  be  divested  by  holding  such  construc- 
tion erroneous,  and  large  interests  are  involved  in  sustaining  this  construction, 
and  the  true  construction  is  a  matter  of  doubt,  the  argument  ab  inconvenienti  is 
allowed  to  have  great  weight. 

9.  Same — whether  title  expresses  subject.  The  act  entitled  "An  act  to  incor- 
porate the  International  Mutual  Trust  Company,"  adopted  in  1867,  is  not  in 
violation  of  the  provision  in  the  constitution  of  1848,  that  "no  private  or  local 
law  which  may  be  passed  by  the  General  Assembly  shall  embrace  more  than 
one  subject,  and  that  shall  be  expressed  in  the  title."  Such  act  does  not 
embrace  more  than  one  subject,  and  that  is  embraced  in  its  title, — that  is,  the 
subject  of  a  creation  and  administration  of  a  trust  fund,  and  the  powers  given 
are  incidental  and  auxiliary  thereto. 

10.  Same — of  the  passage  of  laws — in  which  House  amendments  to  a  pending 
bill  appear  to  have  been  made.  A  bill  originating  in  the  Senate  was  read  twice 
in  that  body,  and  then  amended  by  the  Senate  and  ordered  to  be  engrossed  for 
a  third  reading.  Some  days  afterward  the  bill  came  up  in  the  Senate  and 
was  regularly  passed,  and  sent  to  the  House,  asking  its  concurrence  in  the 
passage  of  the  bill.  There  was  no  report  of  the  committee,  or  other  entry  in 
the  Senate  journal,  more  than  such  order  for  engrossment,  tending  to  show 
that  the  bill  was  in  fact  engrossed  before  its  passage.  In  the  House,  the 
amended  bill  as  passed  by  the  Senate  was  read  a  first  and  second  time  and 
referred  to  a  committee,  and  afterwards  a  member  of  that  committee  "reported 
the  same  back  with  amendments,  and  recommended  its  passage  as  amended," 
and  it  was  passed;  and  the  House  then  "ordered  that  the  clerk  inform  the 
Senate  thereof,"  and  the  clerk  of  the  House  reported  to  the  Senate  that  he  was 
directed  to  inform  the  Senate  that  the  House  had  concurred  with  them  in  the 
passage  of  the  bill  "amended  as  per  amendments  attached  thereto."  On  the 
objection  that  there  were  amendments  made  to  the  bill  by  the  House  which 
were  not  duly  concurred  in  by  the  Senate,  it  was  held,  it  did  not  sufficiently 
appear  that  the  bill  was  amended  in  the  House  at  all. 

11.  Same — presumption — burden  of  proof  Where  an  act  of  the  legislature 
appears  signed  by  the  speakers  of  both  houses,  and  approved  by  the  Governor, 
and  it  is  duly  published  as  a  law  of  the  State,  the  presumptions  should  all  be 
in  its  favor  as  a  law  duly  passed.  The  burden  is  upon  the  party  assailing  the 
validity  of  the  act  in  this  respect,  to  show  its  invalidity,  and  make  out  a  case. 

Appeal  from  the  Criminal  Court  of  Cook  county ;  the 
Hon.  Henry  Booth,  Judge,  presiding. 

Mr.  L.  Mills,  State's  Attorney,  Mr.  W.  T.  Burgess,  and 
Mr.  W.  Fuller,  for  the  appellants. 

Messrs.  Eosenthal  &  Pence,  for  the  appellees. 
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Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court: 

In  the  year  1867,  the  General  Assembly  of  this  State  passed 
and  the  Governor  approved  an  act  to  incorporate  aThe  Inter- 
national Mutual  Trust  Company,"  with  a  capital  of  $500,000, 
which  charter  granted  the  right  to  have,  hold  and  loan  money, 
and  to  buy  or  sell  exchange,  bills,  notes,  bonds  or  other 
securities,  and  issue  letters  of  credit.  Also  to  hold  real  estate 
needful  in  the  transaction  of  its  business,  and  to  take  and  hold 
real  estate  in  trust  as  security  for  the  payment  of  loans  and 
debts  due  the  corporation.  See  Private  Laws,  1867,  vol.  1, 
p.  95. 

Said  corporation  was  organized  in  the  year  1868,  and  has, 
from  that  time  to  this,  been  engaged  in  the  business  of  dealing 
in  money,  loaning  out  its  own  funds  on  security  ;  and  in  re- 
ceiving deposits  of  money  from  others,  and  loaning  the  same 
on  approved  securities  ;  and  also,  in  buying  and  selling  ex- 
change, notes,  bonds  and  other  securities. 

On  the  16th  day  of  May,  1879,  the  State's  attorney  for  the 
county  filed  in  the  Criminal  Court  of  Cook  county  a  petition 
for  leave  to  file  an  information  in  the  nature  of  a  quo  warranto, 
alleging  in  the  petition  that  the  provisions  of  said  charter  are 
obnoxious  to  the  5th  section  of  article  10  of  the  constitution 
of  1848,  in  that  the  powers  conferred  are  "banking  powers," 
and  that  the  act  in  question  was  never  submitted  to  a  vote  of 
the  people.  That  the  name  of  the  corporation  was  changed 
in  June,  1872,  under  the  general  statute,  to  that  of  the  Inter- 
national Bank.  That  the  defendants,  Loewenthal  and  others, 
claim  that  a  corporation  was  duly  organized  under  said  charter; 
that  the  act  in  question  was  constitutional,  and  that  they, 
under  said  charter,  and  in  the  name  last  aforesaid,  are  exercis- 
ing the  powers  conferred  by  that  charter,  and  requiring  them 
to  show  by  what  warrant  they  do  so. 

The  defendants  answered  showing  cause,  admitting  the 
allegations  of  fact  in  the  petition,  and  averring  that  the  statute 
under  which  the  corporation  was  organized  was  constitutional 
13—93  III. 
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and  valid,  although  it  had  not  been  submitted  to  a  vote  of  the 
people.  They  also  allege  that  since  the  adoption  of  the  con- 
stitution of  1848,  about  175  charters  or  statutes  have  been 
passed,  establishing  corporations  with  like  powers  as  those 
conferred  upon  the  said  International  Mutual  Trust  Company, 
without  having  been  submitted  to  a  vote  of  the  people,  giving 
the  list  of  them  in  an  exhibit  attached. 

That  about  thirty  suits  have  been  brought  by  or  against  the 
various  corporations  mentioned  in  the  exhibit,  which  have 
been  taken  to  the  Supreme  Court  of  the  State,  a  list  of  which 
is  contained  in  another  exhibit,. and  that  a  large  number  of 
suits  have  been  brought  by  or  against  such  corporations  which 
have  not  been  taken  to  said  Supreme  Court,  and  that  all  the 
courts  of  this  State  have,  for  twenty-eight  years,  practically 
construed  and  treated  said  corporations  as  constitutional  and 
valid ;  and  that  particularly  the  corporation  in  question  had 
had  five  suits  in  this  court,  in  no  one  of  which  was  the  valid- 
ity of  the  charter  questioned. 

That  the  legislature  of  the  State  has  recognized  such  cor- 
porations in  its  revenue  laws,  and  collected  large  sums  of 
money  from  them,  and  that  this  corporation  has  paid  large 
sums  of  money  as  taxes  under  the  revenue  laws  of  the  State. 
That  the  constitution  of  1870  recognizes  and  treats  as  valid 
all  the  corporations  organized  with  banking  powers  under 
special  statutes  before  that  time  passed  by  the  legislature  of 
the  State. 

That  the  assets  of  the  corporation  in  question  amounted  to 
over  $1,600,000. 

That  the  Merchants'  Savings,  Loan  and  Trust  Company  of 
Chicago  was  organized  in  1857,  under  a  similar  charter,  and  has 
been  since  doing  business  as  a  bank,  and  its  assets  at  the  present 
time  are  at  least  $5,000,000;  and  that  there  are  other  banks 
in  Chicago  doing  business  under  a  like  private  charter. 

The  criminal  court,  upon   hearing  the  case,  denied  leave  to 
file  the  information,  and  the  relator  appealed  to  this  court. 
The  main  question  which  is  presented  is  as  to  the  repug- 
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nancy  of  the  charter  in  question  to  the  fifth  section  of  article 
10  of  the  constitution  of  1848,  in  the  respect  of  its  not 
having  been  submitted  to  and  approved  by  a  vote  of  the 
people. 

Article  10  of  that  constitution,  in  full,  is  as  follows : 

§  1.  Corporations  not  possessing  banking  powers  or  priv- 
ileges may  be  formed  under  general  laws,  but  shall  not  be 
created  by  special  acts,  except  for  municipal  purposes,  and  in 
cases  where,  in  the  judgment  of  the  General  Assembly,  the 
objects  of  the  corporation  can  not  be  attained  under  general 
laws. 

§  2.  Dues  from  corporations  not  possessing  banking  powers 
or  privileges,  shall  be  secured  by  such  individual  liabilities  of 
the  corporators,  or  other  means,  as  may  be  prescribed  by  law. 

§  3.  No  State  bank  shall  hereafter  be  created,  nor  shall 
the  State  own  or  be  liable  for  any  stock  in  any  corporation  or 
joint  stock  association  for  banking  purposes,  to  be  hereafter 
created. 

§  4.  The  stockholders  in  every  corporation  or  joint  stock 
association  for  banking  purposes,  issuing  bank  notes,  or  any 
kind  of  paper  credits  to  circulate  as  money,  shall  be  individ- 
ually responsible,  to  the  amount  of  their  respective  share  or 
shares  of  stock  in  any  such  corporation  or  association,  for  all 
its  debts  and  liabilities  of  every  kind. 

§  5.  No  act  of  the  General  Assembly,  authorizing  corpo- 
rations or  associations  with  banking  powers,  shall  go  into 
effect,  or  in  any  manner  be  in  force,  unless  the  same  shall  be 
submitted  to  the  people  at  the  general  election  next  succeeding 
the  passage  of  the  same,  and  be  approved  by  a  majority  of 
all  the  votes  cast  at  such  election  for  and  against  such  law. 

§  6.  The  General  Assembly  shall  encourage  internal  im- 
provements, by  passing  liberal  general  laws  of  incorporation 
for  that  purpose. 

The  corporation  in  this  case  is  given  the  power  to  loan 
money,  to  buy  or  sell  exchange,  bills,  notes,  bonds  or  other 
have    and   hold    money   and    issue    letters    of 
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credit;  and  so  unquestionably  has  some  banking  powers;  but 
it  has  not  full  banking  powers,  as  it  is  not  authorized  to  issue 
bank  notes  to  circulate  as  money. 

Is  it  a  corporation  with  banking  powers,  in  the  sense  in 
which  the  words  "banking  powers  "  are  used  in  section  5  of 
said  article  10?  We  are  not  to  rest  upon  those  words  alone, 
as  they  are  found  in  that  section,  for  their  meaning,  but  we 
are  to  view  them  in  connection  with  the  context.  This  article 
10  is  entitled  Corporations,  and  it  evinces  the  purpose,  we 
think,  to  make  some  provision  of  security  for  the  debts  and 
liabilities  of  all  private  corporations. 

Section  2  provides  for  the  case  of  corporations  not  possess- 
ing banking  powers,  by  saying  that  dues  from  such  corpora- 
tions shall  be  secured  by  such  individual  liabilities  of  the 
corporators,  or  other  means,  as  may  be  prescribed  by  law.  This 
leaves  one  class  of  corporations,  viz:  those  possessing  "bank- 
ing powers,"  unprovided  for  in  this  respect  of  security. 
Section  4  then  comes  in  and  provides  for  this  class — the  class 
possessing  banking  powers — by  saying  that  the  stockholders 
in  every  corporation,  or  joint  stock  association  for  banking 
purposes,  issuing  bank  notes  to  circulate  as  money,  shall  be 
individually  responsible  to  the  amount  of  their  stock  for  the 
debts  and  liabilities  of  the  corporation.  In  this  mode,  we 
think,  security  was  provided  for  as  to  the  dues  from  all  pri- 
vate corporations.  Section  2  doing  so  as  to  all  corporations, 
except  those  possessing  banking  powers,  and  section  4  making 
the  provision  in  regard  to  the  excepted  class  in  section  2, 
viz  :  those  possessing  banking  powers  ;  so  that  the  two  sections 
together  provide  as  to  all  private  corporations.  If  this  be  not 
so,  and  it  be  taken  that  as  section  4  relates  only  to  corporations 
issuing  bank  notes  to  circulate  as  money,  the  two  sections 
together  do  not  include  that  species  of  corporations  possess- 
ing only  the  banking  powers  of  receiving  deposits  and  making 
discounts,  then  the  framers  of  the  constitution  did  the  very 
absurd  thing  of  making  express  provision  in  regard  to  the 
securing  of  the  dues   from   all    private   corporations,   except 
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those  possessing  the  banking  powers  merely  of  deposit  and 
discount,  leaving  the  latter,  alone,  wholly  unprovided  for  in 
this  respect.  There  is  no  reason  for  such  a  discrimination  in 
respect  to  banks  of  deposit  and  discount  merely,  and  we  can 
not  impute  to  the  framers  of  the  constitution  the  absurdity  of 
making  or  intending  any  such  distinction. 

If  we  hold  then,  as  we  think  we  reasonably  must,  that  it  was 
the  intent  of  these  two  sections  to  make  this  provision  as  to  se- 
curity of  dues,  in  respect  to  all  private  corporations,  not  except- 
ing any,  we  arrive  at  the  sense  in  which  the  words  "  banking 
powers"  were  used  in  section  2.  Section  4  would  then  provide 
for  the  case  of  corporations  possessing  banking  powers,  and  sec- 
tion 2  for  the  case  of  all  other  corporations.  But  by  what  lan- 
guage does  section  4  provide  for  the  case  of  corporations 
possessing  banking  powers  ?  It  is  this :  "  The  stockholders  in 
every  corporation,  or  joint  stock  association  for  banking  pur- 
poses, issuing  bank  notes,  or  any  kind  of  paper  credits  to 
circulate  as  money,"  etc.  Thus  showing  that  the  words  (i  cor- 
porations possessing  banking  powers,"  employed  in  section  2, 
and  "  corporations  issuing  bank  notes  to  circulate  as  money," 
employed  in  section  4,  are  used  interchangeably,  as  meaning 
the  same  thing,  and  that  corporations  with  banking  powers, 
in  the  sense  in  which  the  words  banking  powers  are  used  in 
section  2,  mean  banks  of  issue. 

If  such,  then,  be  found  to  be  the  sense  in  which  the  words 
banking  powers  are  used  in  section  2,  we  may  well  conclude 
that  they  were  used  in  the  same  sense  in  section  5.  That  when 
that  section  enacts,  that  no  act  of  the  General  Assembly  author- 
izing corporations  or  associations  with  banking  powers  shall 
go  into  effect  unless  submitted  to  and  approved  by  a  vote  of 
the  people,  it  means  by  corporations  with  banking  powers, 
corporations  issuing  bank  notes  to  circulate  as  money,  and 
relates  to  banks  of  issue. 

Section  5,  in  question,  is  to  be  read  in  connection  with  sec- 
tion 4.  Section  4  relates  to  banks  of  issue  in  express  terms. 
Immediately  following    this   section   4   relating   to    banks   of 
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issue,  comes  the  5th  section.  The  4th  section  relates  to  the 
liability  of  stockholders  in  banks  of  issue,  and  then  in  the  5th 
section  follows  the  method  for  the  creation  of  corporations 
with  banking  powers.  Is  it  not  the  natural  construction  of 
the  language  of  the  5th  section  in  such  connection,  that  the 
corporations  there  named,  with  banking  powers,  mean  the 
same  corporations  as  are  mentioned  in  the  immediately  prece- 
ding section  4,  viz:  banks  of  issue — that  the  one  section  pro- 
vides for  the  individual  liability  of  the  stockholders  in  banks 
of  issue,  and  the  other  provides  as  to  the  mode  of  creation  of 
such  banks — the  two  sections  each  making  a  provision  of 
safeguard  with  respect  to  this  particular  species  of  corpora- 
tions— banks  of  issue. 

Words  often  have  a  popular  sense  different  from  their  strict 
technical  import,  and  courts  not  infrequently  are  called  upon, 
in  the  construction  of  language,  to  hold  that  words  are  used  in 
a  popular  sense  where  they  have  a  different  technical  meaning. 
The  case  of  Comstoek  et  al.  v.  Gage,  91  111.  328,  is  an  in- 
stance, where  it  was  a  question  whether  the  city  treasurer  of 
Chicago  had  committed  a  criminal  offence  in  the  violation  of 
a  provision  of  the  city  charter  against  the  loaning  of  the  public 
money,  by  making  a  deposit  of  it  in  bank.  And  it  was  held 
that  although  strictly  and  technically  the  deposit  was  a  loan 
of  the  money  to  the  bank,  it  was  not  in  the  popular  sense  of 
the  term,  and  that  the  word  loan  was  used  in  the  charter  in 
its  popular  sense. 

And  it  is  regarded  here,  that  the  popular  understanding 
of  a  bank,  or  an  institution  with  banking  powers,  is  that  of  a 
bank  of  issue,  and  that  there  is  reason  to  believe  that  the 
words  banking  powers,  in  this  case,  were  employed  in  accord- 
ance with  such  popular  understanding. 

We  think  that  enough  of  doubt  thus  arises  to  make  room 
for  construction,  and  to  render  legitimate  the  resort  to  other 
aids  in  the  construction  of  this  language  of"  corporations  with 
banking  powers"  as  used  in  this  article  of  the  constitution, — 
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such  as  the  evil  to  be  remedied,  contemporaneous  exposition, 
and  the  consequences  to  follow. 

Previous  to  the  time  of  the  constitutional  convention  of 
1847,  there  had  not,  as  we  believe,  been  in  the  State  any  incor- 
porated bank  purely  of  deposit  and  discount,  with  may  be  the 
single  exception  of  a  bank  at  Kaskaskia.  The  banks  of  the 
State  and  the  Territory  previous  had  been  banks  of  issue,  and 
their  history  had  been  most  calamitous. 

In  The  People  v.  Marshall  et  al.  1  Gilm.  682,  in  reference 
to  the  construction  of  a  clause  in  the  constitution  of  1818  in 
regard  to  banks,  this  court  used  the  following  language  : 
"This  construction  of  the  constitution  is  warranted,  not  only 
by  its  language,  but  also  by  a  consideration  of  the  evils  we 
may  suppose  its  authors  intended  to  guard  against.  By  refer- 
ence to  the  history  of  the  country  just  before  and  about  the 
time  of  the  adoption  of  the  constitution,  it  will  be  seen  that 
it  was  overwhelmed  with  independent  banks,  most  of  them 
insolvent,  or  daily  expected  to  become  so,  and  as  a  necessary 
consequence  the  paper  of  almost  all  of  them  greatly  depre- 
ciated. These  evils  were  in  the  mind  of  the  convention,  and 
admonished  it  to  guard  against  their  recurrence  in  future." 
In  Brown's  history  of  the  State,  written  in  1844,  the  author 
says:  "All  the  banks  in  Illinois  have  ceased  to  be.  Their 
history  is  brief,  their  story  is  instructive,  and  the  lesson  taught 
will  long  be  remembered.  Under  the  territorial  government 
three  banks  were  chartered :  one  at  Shawneetown,  one  at 
Edwardsville,  and  one  at  Cairo.  There  was  also  a  bank  at 
Kaskaskia ;  of  the  latter  it  is  needless  now  to  speak ;  it  issued 
no  bills,  and  of  course  defrauded  no  man.  We  regret  our  in- 
ability to  say  as  much  in  favor  of  the  others,"  p.  428.  Again, 
speaking  of  the  old  State  Bank,  he  says,  "the  plates,  like  those 
of  the  Mormon  prophet,  constituted  all  of  its  capital.  *  *  * 
It  had  hardly  commenced  business  before  its  bills  fell  to 
seventy  cents  on  the  dollar,  and  soon  thereafter  to  fifty.  They 
at  length  fell  to  twenty-five  cents,  when  they  ceased  to  circu- 
late.   *    *    *     A  currency  composed  entirely  of  irredeemable 
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paper  flooded  the  countiy  and  expelled  the  precious  metals." 
pp.  431,  432. 

Such  had  been  the  widespread  ruinous  effects  which  had  been 
produced  by  banks  of  issue — paper  money,  the  issue  of  such 
banks,  every  day  perishing  and  turning  to  ashes  in  the  hands 
of  the  people — and  in  view  thereof,  and  as  a  safeguard  against 
their  recurrence,  we  may  suppose  these  two  constitutional  pro- 
visions to  have  been  adopted :  that  in  section  4,  for  the  indi- 
vidual liability  of  stockholders  to  the  amount  of  their  stock 
in  banks  of  issue ;  and  that  in  section  5,  that  no  such  bank 
should  be  chartered  without  the  sanction  of  a  vote  of  the 
people. 

The  evil  from  banks  which  had  been  felt,  and  which  we  may 
well  suppose  was  deemed  necessary,  and  was  attempted  to  be 
guarded  against,  was  in  respect  of  banks  of  issue  alone.  It 
was  only  of  banks  of  this  kind  that  there  was  occasion,  from 
experience,  to  declare  in  the  constitution  there  should  be  none 
more  such,  unless  the  people  by  their  vote  said  so. 

That  the  legislature  have  passed  and  the  Governor  approved 
the  large  number  of  like  charters,  as  set  forth  in  respondent's 
answer,  commencing  with  the  first  legislature  in  1849  passing 
one  such  charter,  and  the  second  in  1851  passing  several  such 
charters,  and  so  down,  is  not  questioned  on  the  part  of  the 
relator;  nor  that  there  have  been  the  various  suits  at  law  in 
the  courts  of  this  State  as  set  forth  in  the  answer,  where  this 
question  of  constitutionality  was  never  raised.  This  is  a  con- 
temporaneous and  practical  construction  of  the  constitution 
of  1848  in  this  respect  which  is  entitled  to  great  weight. 

Great  regard  ought,  in  construing  a  statute,  to  be  paid  to 
the  construction  which  the  sages  of  law  who  lived  about  the 
time  or  soon  after  it  was  made,  put  upon  it,  because  they  wTere 
best  able  to  judge  of  the  intention  of  the  makers.  It  is  more- 
over a  maxim,  that  contemporanea  expositio  est  fortissima  in 
lege.     4  Bac.  Abr.  Stat.  648. 

In  Cohens  v.  Virginia,  6  Wheat.  264,  Chief  Justice  Mar- 
shall says  :"Great  weight  has  always  been  attached,  and  very 
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rightly  attached,  to  contemporaneous  exposition.  *  *  * 
This  concurrence  of  statesmen,  of  legislators,  and  of  judges  in 
the  same  construction  of  the  constitution,  may  justly  inspire 
some  confidence  in  their  construction." 

The  case  of  The  People  v.  Dayton,  55  N.  Y.  377,  is  quite 
like  the  present  in  the  facts  of  practical  construction,  where 
the  court  say:  "Every  year  from  1853  to  the  present  time, 
the  legislature  has  passed  acts  of  a  character  similar  to  the  one 
in  question,  which  have  received  the  approval  of  the  executive, 
and  been  acted  upon  by  State  officers  without  challenge,  so 
that  for  nearly  twenty  years,  through  all  the  changes  of  public 
officers,  a  practical  construction  has  been  given  to  the  clause 
in  question,  in  accordance  with  the  views  here  indicated.  The 
practical  construction  of  the  clause  in  question  by  the  legisla- 
ture, commencing  with  the  adoption  of  the  amendment  of  1853, 
and  continued  to  the  present  time,  which  has  been  acquiesced 
in  and  acted  upon  by  the  executive  and  administrative  depart- 
ments of  the  government,  and  which,  so  far  as  we  know,  has 
never  before  been  questioned,  is  entitled  to  great,  and  we 
think  controlling  weight  in  its  interpretation.  It  has  almost 
the  force  of  a  judicial  exposition  (Story  on  Const.  §  408,)  and 
unless  such  legislation  and  practice  are  manifestly  in  violation 
of  the  words  used,  the  greatest  weight  should  be  given  to  it 
in  construing  them.     Cooley  Const.  Lim.  67  and  cases  cited." 

And  in  The  People  v.  Marshall,  supra,  680-81,  this  court 
said:  "It  may  also  be  observed  that  the  legality  of  this  char- 
ter has  been  recognized  by  various  acts  of  the  legislature  and 
the  reiterated  action  of  other  departments  of  the  government 
for  upwards  of  twenty  years.  And  in  addition  to  this  evi- 
dence in  its  favor,  it  is  expressly  recognized  by  the  constitu- 
tion, in  terms  which,  if  not  understood  as  direct  confirmation, 
must  be  understood  as  such  by  necessary  implication.  They 
clearly  indicate  the  sense  of  the  convention  as  to  its  legal  ex- 
istence and  its  intention  that  it  shall  be  continued.  This  con- 
stitutional sanction  of  the  bank  we  think  must  put  to  rest  all 
question  in  relation  to  its  legality." 
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In  this  connection,  and  in  view  of  the  latter  remarks,  may 
properly  be  considered  the  claim  made  here,  that  the  consti- 
tution of  1870  recognizes  and  treats  as  valid  all  the  corpora- 
tions organized  with  banking  powers  under  special  statutes 
before  that  time.  The  provisions  of  the  constitution  of  1870, 
relied  upon  to  this  end,  are  the  following.  Section  2,  article 
11,  reads: 

"  All  existing  charters  or  grants  of  special  or  exclusive  privi- 
leges, under  which  organization  shall  not  have  taken  place, 
or  which  shall  not  have  been  in  operation  within  ten  days 
from  the  time  this  constitution  takes  effect,  shall  thereafter 
have  no  validity  or  effect  whatever." 

It  is  said  that  in  this  section,  by  strong  implication,  all  then 
existing  charters  or  grants  made  by  the  General  Assembly, 
under  which  there  had  been  an  organization,  are  recognized 
as  valid. 

Section  5  of  that  article  provides  that  the  State  shall  never 
own  "any  stock  in  any  corporation  or  joint  stock  company 
or  association  for  banking  purposes,  now  created,  or  to  be 
hereafter  created." 

Section  7  of  the  same  article  says:  u Every  banking  asso- 
ciation now,  or  which  may  hereafter  be  organized  under  the 
laws  of  this  State,  shall  make  and  publish  a  full  and  accurate 
quarterly  statement  of  its  affairs  (which  shall  be  certified  to 
under  oath  by  one  or  more  of  its  officers)  as  may  be  provided 
by  law."* 

This  last  section  it  is  said,  not  by  implication  alone,  but 
directly,  recognizes  the  existence  of  these  banking  corpora- 
tions which  had  been  created  by  act  of  the  legislature,  and 
by  express  provision  brings  them  under  control  of  the  law. 

It  is  answered  to  the  above,  that  at  the  time  of  the  framing 
and  adoption  of  the  constitution  of  1870,  there  were  many 
banks  in  the  State  legally  organized  under  the  general  bank- 
ing law  of  1851,  and  that  the  language  in  the  foregoing  sec- 
tions, "All  existing  charters,"  "corporations  for  banking 
purposes  now  created,"  and  "every  banking  association  now 
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organized  under  the  laws  of  this  State/'  refers  only  to  lawfully 
existing  charters,  and  to  banks  legally  organized  under  that 
general  banking  law. 

It  would  hardly  be  pretended,  we  think,  that  under  section 
5,  last  quoted,  the  State  could  own  any  stock  in  any  of  these 
banking  corporations  we  are  considering,  or  that  such  corpo- 
rations would  be  exempt  from  the  requirement  in  section  7, 
to  publish  quarterly  statements  of  their  affairs,  but  that  such 
corporations  would  be  held  to  be  embraced  within  the  mean- 
ing, as  they  are  comprehended  in  the  general  terms  of  those 
sections. 

It  is  not  to  be  supposed  that  the  members  of  the  constitu- 
tional convention  were  not  aware  of  the  then  existence  of 
these  many  banking  institutions  in  the  State  which  had  been 
created  by  act  of  the  legislature  without  submission  to  a  vote 
of  the  people;  and  it  may  be  reasonably  considered  that  they 
fell  in  with  the  uniform  contemporaneous  and  practical  con- 
struction of  the  constitutional  validity  of  their  charters,  and 
that  in  the  framing  and  adoption  of  the  several  provisions  of 
the  constitution  relating  to  then  existing  banking  institu- 
tions, there  was  had  in  mind  and  intended  to  be  included  all 
the  recognized  banks  of  the  State — all  de  facto  banks  then 
existing  which  had  been  organized  under  special  charters 
granted  by  the  legislature.  We  think  these  provisions  may 
not  improperly  be  viewed  as  a  constitutional  recognition  of 
these  banking  institutions. 

In  view  of  the  number  of  these  corporations  with  banking 
powers,  the  large  amounts  of  capital  invested,  and  the  import- 
ant interests  involved  in  them,  it  may  well  be  conceived  that 
the  consequences  of  declaring  their  charters  to  be  unconstitu- 
tional and  void,  would  be  disastrous  in  the  extreme.  In  a 
case  of  doubt,  the  argument  ab  inconvenienti  is  admissible,  and 
has  weight. 

Cooley,  in  his  work  on  Const.  Lim.  p.  67,  says:  "But 
where  there  has  been  a  practical  construction  which  has  been 
acquiesced  in  for  a  considerable  period,  considerations  in  favor 
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of  adhering  to  this  construction  sometimes  present  themselves 
to  the  courts,  with  a  plausibility  and  force  which  it  is  not  easy 
to  resist.  *  *  *  Where  this  has  been  given  by  officers  in 
the  discharge  of  their  duty,  and  rights  have  accrued  in  reli- 
ance upon  it,  which  would  be  divested  by  a  decision  that  the 
construction  was  erroneous,  the  argument  ab  inconvenienti  is 
sometimes  allowed  to  have  very  great  weight." 

In  the  Matter  of  the  will  of  Warfield,  22  Cal.  71,  the  court 
say:  "Courts  feel  themselves  constrained  to  uphold,  when  it 
is  possible,  contemporaneous  interpretation  of  statutes,  under 
which  interpretation  rights  of  property  have  for  many  years 
been  acquired.  Rogers  v.  Goodwin,  2  Mass.  477;  Stuart  v. 
Laird,  1  Cranch,  299."  And  in  The  People  V.Marshall,  be- 
fore cited,  p.  688,  this  court,  in  speaking  of  the  results  of 
declaring  unconstitutional  a  bank  law,  say:  "The  magnitude 
and  pernicious  character  of  these  results  are  sufficiently  obvi- 
ous without  any  remarks.  They  are  such  as  the  court  can  not, 
and  ought  not  to  close  its  eyes  to,  neither  should  they  be 
allowed  to  exercise  an  influence  further  than  they  are  calcu- 
lated to  illustrate  the  intention  and  true  construction  of  the 
constitution.  Thus  far  they  are  entitled  to  weight,  for  the 
rule  is  well  established  that  where  the  consequences  of  a  par- 
ticular construction  of  the  constitution  or  law  would  render 
its  operation  mischievous,  that  construction  should  be  avoided, 
provided  it  is  susceptible  of  a  different  one." 

All  considered,  we  reach  the  conclusion  that  a  sound  con- 
struction does  not  require  that  we  should  pronounce  the  act 
of  the  legislature  in  question  unconstitutional  because  of  its 
not  having  been  submitted  to  a  vote  of  the  people. 

There  are  two  minor  objections  made  against  the  act  of  in- 
corporation. One  is,  that  it  is  a  violation  of  the  provision 
of  the  constitution  of  1848,  that  "no  private  or  local  law 
which  may  be  passed  by  the  General  Assembly  shall  embrace 
more  than  one  subject,  and  that  shall  be  expressed  in  the 
title."  The  title  of  this  act  is  "An  act  to  incorporate  the  In- 
ternational Mutual  Trust  Company." 
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It  is  said  that  the  body  of  the  act  confers  banking  powers, 
and  nothing  else.  But  such  banking  powers  as  are  conferred 
by  this  act  may  be  held  as  not  improperly  pertaining  to  the 
purpose  and  object  of  a  mutual  trust  company.  We  do  not 
perceive  that  the  act  can  be  truly  said  to  contain  more  than 
one  subject,  or  that  that  is  not  expressed  in  the  title,  viz:  the 
subject  of  a  creation  and  administration  of  a  trust  fund,  and 
the  powers  given  are  incidental  and  auxiliary  thereto.  We 
think  the  words  mutual  trust  company  describe  with  sufficient 
fullness  the  functions  and  objects  of  the  institution  as  set  out 
in  the  charter.  The  law,  in  the  respects  named,  is  sustained, 
we  think,  by  the  following  cases:  Belleville  R.  P.  Co.  v.  Greg- 
ory, 15  111.  20;  Neijing  v.  Town  of  Pontiae,  56  id.  172  ;  O'Leary 
v.  County  of  Cook,  28  id.  534;  Prescott  v.  City  of  Chicago, 
60  id.  121;  Johnson  v.  People,  83  id.  431. 

In  the  latter  case  it  was  said  :  "  The  provision  of  the  con- 
stitution does  not  require  that  the  subject  of  the  bill  shall  be 
specifically  and  exactly  expressed  in  the  title,  hence  we  con- 
clude that  any  expression  in  the  title  which  calls  attention  to 
the  subject  of  the  bill,  although  in  general  terms,  is  all  that 
is  required." 

The  remaining  objection  is,  that  the  act  of  incorporation 
was  not  passed  in  compliance  with  the  provisions  of  section 
21,  article  3,  of  the  constitution  of  1848,  as  follows: 

"'§'21.  Bills  may  originate  in  either  house,  but  may  be 
altered,  amended  or  rejected  by  the  other;  and  on  the  final 
passage  of  all  bills  the  vote  shall  be  by  ayes  and  noes,  and 
be  entered  on  the  journal;  and  no  bill  shall  become  a  law 
without  the  concurrence  of  a  majority  of  all  the  members 
elect  in  each  house." 

The  non-compliance  which  is  claimed  with  this  constitu- 
tional provision  is  in  this  respect : — It  is  claimed  that  the  bill 
after  having  passed  the  Senate,  was  amended  in  the  House,  and 
that  the  journal  of  the  Senate  does  not  show  that  the  Senate 
concurred  in  the  amendment  of  the  House.  It  is  insisted  that 
concurrence  of  the  Senate  in  the  amendment  of  the  House  is 
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the  final  passage  of  any  bill  so  amended,  and  hence  that  such 
concurrence  should  appear  by  an  aye  and  noe  vote  entered 
upon  the  journal,  showing  the  vote  of  a  constitutional  ma- 
jority in  its  favor. 

Without  intimating  an  opinion  as  to  the  correctness  of  the 
position  taken  if  the  bill  had  been  amended  in  the  House,  we 
think  we  may  rest  upon  the  fact  that  it  does  not  appear  with 
certainty  that  the  bill  was  amended  by  the  House. 

The  bill  originated  in  the  Senate.*  It  was  read  twice  in 
that  body,  and  then  amended  by  the  Senate  and  ordered  to  be 
engrossed  for  a  third  reading.  Some  days  afterward  the  bill 
came  up  in  the  Senate  and  was  regularly  passed,  and  sent  to 
the  House,  asking  its  concurrence  in  the  passage  of  the  bill. 
There  is  no  report  of  the  committee,  or  other  entry  in  the 
Senate  journal,  more  than  such  order  for  engrossment,  tending 
to  show  that  the  bill  was  in  fact  engrossed  before  its  passage. 

In  the  House,  the  amended  bill  as  passed  by  the  Senate 
was  read  a  first  and  second  time  and  referred  to  a  committee, 
and  afterwards  a  member  of  that  committee  "  reported  the 
same  back  with  amendments,  and  recommended  its  passage  as 
amended,"  and  it  was  passed;  and  the  House  then  "ordered 
*  *  *  that  the  clerk  inform  the  Senate  thereof,"  and  the 
clerk  of  the  House  reported  to  the  Senate  that  he  was  directed 
to  inform  the  Senate  that  the  House  had  concurred  with  them 
in  the  passage  of  the  bill  "  amended  as  per  amendments 
attached  thereto." 

Now  what  amendments  were  these 

May  we  not  fairly  presume  that  they  were  the  very  same 
amendments  which  the  Senate  had  adopted  before  its  passage 
of  the  bill?  If  the  House  reported  an  amended  bill  to  the 
Senate  with  the  "amendments  attached,"  and  not  written  out 
in  the  body  of  the  bill,  may  there  not  be  ground  to  think 
that  the  Senate  did  the  same  thing;  and  that  when  it  origi- 
nally passed  the  bill  after  having  been  amended,  it  simply  seni 
over  the  original  bill,  with  the  amendments  attached,  to  thj 
House;  and    that    when    the  House  committee  reported  th 
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Senate  bill  back  "  with  amendments,  and  recommended  its 
passage  as  amended/'  these  amendments  were  the  same  amend- 
ments which  were  attached  to  the  bill  when  sent  over  from 
the  Senate. 

It  will  be  observed  the  House  committee  do  not  recom- 
mend that  the  House  adopt  the  amendments  as  such,  or  that 
the  bill  be  amended  by  the  House,  but  the  recommendation 
was  the  passage  of  the  bill  "  as  amended."  As  amended  by 
whom?  The  committee  had  no  power  to  amend  a  bill.  The 
Senate  had  made  one  or  more  amendments.  May  not  this 
"as  amended"  have  meant  as  amended  by  the  Senate? 

Again,  the  House  do  not  order  the  clerk  to  ask  that  the 
Senate  concur  in  any  amendments  to  the  bill,  but  that  he 
inform  the  Senate  of  the  passage  of  the  bill,  and  the  clerk 
reports  to  the  Senate  that  the  House  has  concurred  with  the 
Senate  in  the  passage  of  the  bill  amended  as  per  amendments 
attached  thereto.  Had  these  been  amendments  made  by  the 
House,  we  understand  that  according  to  the  practice  of  legis- 
lative bodies  in  such  case  the  House  should  have  asked  the 
concurrence  of  the  Senate  in  the  amendments  adopted  by  the 
House.  The  fact  that  no  such  request  was  here  made  supports 
the  idea  that  the  amendments  referred  to  by  the  House  com- 
mittee, and  by  the  clerk  of  the  House  in  his  report  to  the 
Senate,  were  in  truth  but  the  Senate  amendments. 

The  journals  further  show  affirmatively,  that  the  bill  was 
after  this  laid  before  the  joint  committee  of  both  houses  on 
enrolled  bills,  and  from  that  committee  a  report  was  made  to 
the  House  that  the  bill  had  been  duly  enrolled,  and  a  report 
from  the  same  committee  was  made  to  the  Senate  that  the  bill 
had  been  laid  before  the  Governor  for  his  approval. 

The  law  appears  signed  by  the  speakers  of  both  houses, 
and  approved  by  the  Governor,  and  is  duly  published  as  a 
law  of  the  State.  The  presumptions  should  all  be  in  its  favor 
as  a  law  duly  passed. 

The  objection  taken  to  it  is,  that  there  were  amendments  made 
to  the  bill  by  the  House  which  were  not  duly  concurred  in  by 
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the  Senate.  The  burden  is  upon  the  party  assailing  the  valid- 
ity of  the  act  in  this  respect,  to  show  its  invalidity,  and  make 
out  a  clear  case.  It  is  not  enough  to  raise  a  doubt.  We 
think  we  may  well  say,  that  upon  the  showing  here,  it  is  not 
clearly  and  convincingly  proved  that  the  amendments  in 
question  to  the  bill,  were  made  to  it  by  the  House. 

We  come  to  the  conclusion,  that  the  judgment  of  the  Crimi- 
nal Court  should  be  affirmed. 

Judgment  affirmed. 

Mr.  Chief  Justice  ^Walker,  dissenting: 

I  am  wholly  unable  to  concur  with  the  majority  of  the 
court  in  its  decision  of  this  case.  It  may,  I  think,  be  assumed 
that  the  great  body  of  the  people  understood,  when  the  consti- 
tution of  1848  was  adopted,  that  there  were  various  kinds  of 
banks;  that  the  term  did  not  exclusively  or  generally  imply 
a  corporation  authorized  to  issue  its  bills  or  notes  to  circulate 
as  money ;  that  the  term  embraced  corporations  and  indivi- 
duals receiving  money  on  deposit,  loaning  the  same,  and  buy- 
ing and  selling  exchange,  but  issuing  no  circulation.  They 
must  have  known  that  both  kinds  of  banks  had  existed  for 
centuries,  and  banks  of  the  latter  character  existed  long  before 
banks  of  issue  were  created. 

The  section  of  the  organic  law  claimed  to  be  violated  is  the 
5th  of  article  ten,  and  is  this  :  "  No  act  of  the  General  Assem- 
bly authorizing  corporations  or  associations  with  banking 
powers,  shall  go  into  eifect  or  in  any  manner  be  in  force  unless 
the  same  shall  be  submitted  to  the  people  at  the  general  elec- 
tion next  succeeding  the  passage  of  the  same,  and  be  approved 
by  a  majority  of  all  the  votes  cast  at  such  election  for  and 
against  such  law."  This  language  seems  to  me  to  be  plain, 
unambiguous,  and  free  from  all  doubt  as  to  its  meaning.  The 
charter  under  consideration  undeniably  confers  banking 
powers.  It  authorizes  the  body  to  loan  money,  buy  and  sell 
exchange,  discount  paper,  receive  money  on  deposit,  and  to 
issue  negotiable  paper, — in   fact  to  exercise  all  the   banking 
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powers  incident  to  corporations  created  for  the  purpose,  unless 
they  be  banks  of  issue.  The  language  of  the  section  then, 
beyond  all  question,  if  it  stood  alone,  prohibits  this  charter 
unless  it  had  been  submitted  to  and  had  been  adopted  by  a 
vote  of  the  people  as  therein  required. 

That  it  was  intended  to  prohibit  the  adoption  of  such  char- 
ters as  this  by  the  General  Assembly  is  manifest  from  the  lan- 
guage employed  in  the  4th  section.  By  that,  the  stockholders 
in  corporations  created  for  banking  purposes,  issuing  bank 
notes  or  any  kind  of  paper  credits  for  circulation  as  money, 
are  made  liable  for  the  debts  and  liabilities  of  the  corporation 
to  the  extent  of  their  several  shares.  Now  here,  there  is  made 
a  clear  and  unmistakable  distinction  between  banks  of  deposit 
and  loan,  and  banks  of  issue,  because  the  liability  of  share- 
holders is  confined  to  banks  of  issue,  and  by  implication  ex- 
cluding shareholders  in  all  other  kinds  of  banks. 

The  5th  section  does  not,  in  terms,  provide  that  such  banks 
as  are  named  in  the  4th  section  are  to  be  alone  sanctioned  by 
a  vote  of  the  people,  but  it,  in  terms,  embraces  all  corporations 
with  banking  powers.  The  language  is  more  comprehensive, 
and  it  is  apparent  to  my  mind  that  it  was  intentionally  made 
so  by  those  who  framed  the  section.  It  is  a  well  recognized 
rule  of  interpretation  of  such  instruments,  that  the  language 
used  must  be  understood  in  its  general  or  popular  sense  unless 
a  different  sense  is  manifest  from  the  context  or  other  portions 
of  the  instrument.  An  examination  of  the  context  and  every 
other  portion  of  this  article,  or  in  fact  the  entire  constitution, 
utterly  fails,  as  I  think,  to  show  that  the  term  banking  powers 
was  used  in  any  but  its  popular  and  well  understood  sense. 

The  framers  of  the  section,  knowing  that  the  term  as  gen- 
erally understood  embraced  all  banks  and  banking  institutions 
of  every  description,  if  they  intended  to  exclude  from  its  com- 
prehensive reach  any  kind  of  banking  corporations,  acted  most 
singularly  that  they,  by  proviso  or  otherwise,  did  not  exclude 
all  but  banks  issuing  bills  or  notes  for  circulation.  If  such 
was  their  intention  they  acted  strangely  in  what  they  did. 
k  14—93  III. 
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When  the  language  employed  in  such  an  instrument  is 
vague,  indefinite  or  equivocal  in  its  import,  then  various  means 
may  be  resorted  to  for  the  purpose  of  determining  the  meaning 
intended  to  be  attached  to  the  language  employed.  But  not 
so  when  its  meaning  is  clear  and  unmistakable.  Courts  have 
no  right  to  go  outside  of  plain  language  to  create  a  doubt  that 
construction  may  be  had.  When  plainly  expressed,  courts  can 
only  say  "thus  it  is  written,"  and  enforce  it  as  the  language 
expresses  the  requirement.  Courts  have  no  power  to  resort  to 
the  circumstances  existing  when  the  organic  law  is  adopted,  to 
change  the  meaning  of  the  language  when  plainly  expressed. 
We  must  suppose  that  those  who  framed  the  instrument  un- 
derstood the  meaning  of  the  words  they  used,  and  that  as  it 
was  to  be  read,  understood  and  obeyed  by  all,  they  used  the 
words  employed  in  the  sense  usually  attached  to  them.  I 
think  this  language  is  so  plain  that  there  is  no  room  for  con- 
struction, and  that  it  does  prohibit,  most  clearly,  the  enact- 
ment of  this  charter,  and  by  its  provisions  the  act  never 
became  a  law,  and  that  no  rights  were  conferred  by  its  enact- 
ment. 

Nor  does  the  history  of  such  institutions  induce  me  to 
believe  that  the  framers  of  the  constitution  supposed  they  were 
of  such  public  benefit  that  they  desired  to  encourage  and  foster 
them  to  aid  in  the  transaction  of  the  business  of  the  country. 
On  the  contrary  we  may  presume  they  knew  that  they  inflicted 
loss,  distress  and  great  wrong  on  depositors  and  those  trans- 
acting business  with  them.  And  I  infer  it  was  the  intention 
that  until  sanctioned  by  a  vote  of  the  people,  they  should  have 
no  place  in  the  polity  of  our  State.  Their  history  has  repeated 
itself  in  the  past  few  years  by  the  failure  of  saving  banks  and 
incorporated  companies  all  over  the  Union,  resulting  in  almost 
the  entire  loss  of  the  deposits  of  the  unwary  who  have  trusted 
them  with  their  means.  Had  they  never  been  created,  great 
suffering  and  destitution  would  have  been  avoided. 

As  to  contemporaneous  construction,  I  understand  the  rule 
to  be  settled  and  uniformly  recognized  that  it  is  only  admissi- 
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ble  in  cases  of  doubt,  but  never  where  the  language  is  plain  and 
unambiguous.  Where  the  language  is  plain  and  free  from 
doubt  there  can  be  no  construction,  contemporaneous  or  other- 
wise. The  provision  may  be  violated,  but  not  construed.  In 
such  cases  it  is  the  duty  of  courts  to  enforce  the  provision  as 
it  is  written,  and  if  hardship  is  produced  the  fault  is  not  theirs, 
but  of  those  who  framed  and  the  people  who  adopted  it  as  the 
fundamental  law.  I  can  see  that  to  enforce  this  section,  as  I 
understand  it,  much  hardship  and  inconvenience  may  ensue, 
but  the  same  is  generally  true  of  all  unconstitutional  enact- 
ments, and  such  considerations  should  not  induce  the  courts 
to  endeavor  to  avoid  such  results,  unless  in  cases  of  doubt, 
hence  the  argument  of  inconvenience,  urged  by  counsel,  should 
not  control  in  this  case. 

It  is  urged  by  counsel,  that  the  provision  of  the  constitution 
of  1870  has  rendered  this  charter  valid,  even  if  it  was  not  so 
in  its  inception.  I  am  unable  to  appreciate  any  force  in  the 
argument.  The  government  of  the  State  was  on  the  point 
of  undergoing  a  change  from  one  constitution  to  another,  and 
to  remove  all  possibility  of  a  doubt  whether  such  a  change 
would  or  might  be  held  to  affect  legally  organized  corporate 
bodies  then  existing,  the  provision  was  inserted.  It  was  to 
secure  and  protect  them  in  their  legal  rights,  but  not  to  con- 
fer new  powers  or  legalize  unconstitutionally  or  illegally 
organized  corporate  bodies.  To  my  apprehension  this  and  no 
more  was  the  purpose  of  the  adoption  of  this  provision. 

I  regard  the  title  to  the  act  creating  this  corporation  as 
wholly  insufficient  under  the  constitution ;  that  it  is  so  clearly 
in  violation  of  the  requirements  of  that  instrument  that  the 
charter  is  and  should  be  held  void. 

The  23d  section  of  article  3  has  this  provision:  "No  pri- 
vate or  local  law  which  may  be  passed  by  the  General  Assem- 
bly shall  embrace  more  than  one  subject,  and  that  shall  be 
expressed  in  the  title. "  The  title  of  this  law  is:  "An  act  to 
incorporate  the  International  Trust  Company."  That  this  is 
a  private  or  local  law  is  so  manifest  that  it  will  not  be  denied. 
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Then,  who  would  suspect,  from  the  title,  that  it  was  an  act  to 
incorporate  a  bank?  As  well  suppose  it  was  to  incorporate  a 
body  for  any  one  of  the  hundreds  of  corporate  purposes  for 
which  charters  are  sought  and  obtained.  It  seems  to  me  that 
the  mere  citation  of  the  constitutional  requirement  and  the 
title  of.  the  act  demonstrates  its  unconstitutionality.  If  this 
title  complies  with  the  constitution,  I  am  at  a  loss  to  know 
what  kind  of  a  title  to  any  description  or  character  of  law 
enacted  under  it  would  not  be  valid.  The  provision  was 
surely  intended  to  have  some  operation,  but  if  this  be  held  a 
compliance  with  the  requirement,  it  is  difficult  for  me  to 
comprehend  where  it  can  become  effective. 

Again,  it  is  perfectly  clear  to  my  mind  that  the  charter 
never  became  a  law,  because  the  requirements  of  the  constitu- 
tion were  not  observed  on  its  passage. 

Section  21  of  article  3  of  the  Constitution  of  1848  is  this: 
"  Bills  may  originate  in  either  house,  but  may  be  altered, 
amended  or  rejected  by  the  other;  and  on  the  final  passage 
of  all  bills,  the  vote  shall  be  by  ayes  and  noes,  and  shall 
be  entered  on  the  journal;  and  no  bill  shall  become  a  law 
without  the  concurrence  of  a  majority  of  all  the  members  elect 
in  each  house."  This  bill  originated  in  and  was  passed  by 
the  Senate,  and  was  then  sent  to  the  House,  where,  after  being 
amended,  it  was  there  passed  and  returned  to  the  Senate  as 
passed  with  amendments,  but  no  further  action  on  the  bill 
appears  by  the  journal  of  the  Senate  to  have  been  taken  in 
that  body.  The  next  heard  of  it  is  that  it  was  engrossed  and 
signed  by  the  speakers  of  the  two  houses  and  approved  by  the 
Governor.  The  journal  of  the  House  does  not  show  in  what 
the  amendment  consisted.  It  may  be  that  all  was  stricken 
out  but  the  title  and  the  last  section,  and  the  bill  may  have 
been  changed  from  a  milling  or  some  other  corporation  to  the 
provisions  it  now  contains.  Or  the  change  may  have  been 
slight.  But  I  think  no  one  has  any  basis,  from  the  journals  or 
the  law  as  we  find  it,  to  conjecture  that  the  amendment  was 
the  one  or  the  other. 
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Now,  this  provision  is  to  my  mind  so  plain, that  a  bill  that 
does  not  receive  the  assent  of  a  majority  of  the  members  elect 
of  both  houses  on  a  vote  by  ayes  and  noes,  in  the  shape  that  it 
receives  the  approval  of  the  Governor,  must  be  void.  See  The 
People  v.  Reitz,  62  111.  253. 

In  that  case  the  bill  originated  in  and  passed  one  house, 
and  was  amended  in  the  other,  and  being  returned  to  the 
house  in  which  it  originated,  that  house  refused  to  concur, 
and  the  bill  was  returned  to  the  house  which  made  the  amend- 
ment, and  on  a  motion  to  recede,  the  motion  was  adopted  by 
a  majority  of  a  quorum,  but  not  by  a  majority  of  the  members 
elect,  and  it  was  held  that  the  bill  was  not  finally  passed  by 
the  constitutional  majority,  and  that  it  was  void.  In  that  case 
we  see  that  it  was  held  that  a  majority  of  all  the  members 
elect  was  essential  to  strike  out  the  amendment.  Or  that 
receding  from  the  amendment  was  a  final  passage  of  the  bill. 
If,  then,  the  receding  from  an  amendment  is,  under  such  cir- 
cumstances, a  final  passage  of  the  bill,  why  is  not  the  adoption 
of  an  amendment  by  the  other  house  a  final  passage  of  the 
bill  as  amended  ?  If  it  required  a  majority  of  all  the  mem- 
bers of  the  House  to  recede  from  its  amendment,  how  can  the 
distinction  be  justly  taken  which  should  not  require  an  amend- 
ment adopted  by  the  other  house  to  be  passed  in  the  same 
mode? 

Again,  the  bill  was  reported  back  to  the  House  by  its  com- 
mittee, and  they  recommended  that  it  should  pass  as  amended. 
It  is  clear  to  my  mind  that  the  bill  as  it  came  from  the  Senate 
was  amended  by  the  House  committee,  and  the  report  to  the 
Senate  that  the  House  had  passed  the  bill  with  the  amendments 
renders  it  clear  that  the  House  did  amend  the  bill.  How 
could  the  House  committee  know  the  bill  had  been  amended 
by  the  Senate  before  it  was  passed  by  that  body,  as  the  jour- 
nals were  not  before  them?  It,  I  think,  is  clear  the  House 
amended  this  bill,  and  if  so,  it  should  have  been  then  passed 
by  the  Senate  by  ayes  and  noes  to  have  been  finally  passed 
as  required  by  the  constitution. 


214  The  People  ex  rel.  v.  Lgewenthal  et  al.  [Sept.  T. 

Mr.  Chief  Justice  Walker,  dissenting. 

The  bill  was  not  finally  passed  by  the  Senate  before  it  was 
sent  to  the  House.  Nor  was  it  finally  passed  by  the  House 
with  the  amendments.  Nor  does  the  journal  of  the  Senate 
show  that  it  ever  passed  that  body  with  the  amendments  of 
the  House,  either  by  ayes  and  noes  or  otherwise. 

It  is  true  that  when  we  find  a  bill  signed  by  both  speakers 
and  approved  by  the  Governor  the  presumption  is  raised  that 
the  bill  has  been  constitutionally  adopted.  But  we  have  held 
in  many  cases  that  this  presumption  may  be  rebutted  by  the 
journals  of  the  two  houses.  If  they  fail  to  show  that  the 
bill  was  passed  by  a  majority  of  the  members  elect  in  each 
house,  and  that  the  ayes  and  noes  were  not  entered  on  the 
journals  of  the  two  houses  on  its  final  passage,  then  the  pre- 
sumption is  overcome,  and  the  supposed  law  is  held  to  be 
void  because  the  evidence  of  the  constitutional  passage  of  the 
law  is  wanting. 

As  I  understand,  the  practice  of  the  two  houses,  since  the 
adoption  of  this  provision,  has  been,  when  an  amendment  is 
made  to  a  bill  in  the  house  in  which  it  did  not  originate,  on 
its  return  to  the  house  in  which  it  did  originate  it  is  put  on 
its  final  passage,  and  the  ayes  and  noes  are  entered  on  the 
journals.  That  not  having  been  done  in  this  case,  all  pre- 
sumption that  it  was  finally  passed  by  both  'houses,  by  a 
majority  of  the  members  elect  to  each,  and  the  ayes  and  noes 
were  entered  on  the  journals,  is  overcome. 

Nor  do  the  journals  show  that  the  Senate  in  any  manner 
concurred  in  the  House  amendment,  either  by  the  ayes  and 
noes  or  in  any  other  manner,  and  hence  we  have  nothing 
appearing  from  which  it  can  be  inferred  that  the  law  was  ever 
passed,  and  I  think  the  requirement  of  the  constitution  has 
been  wholly  disregarded. 

We  have  held  in  the  cases  of  Spangler  v.  Jacoby,  14  111. 
297,  The  People  v.  Starne,  35  id.  121,  Wabash  Railroad  v. 
Hughes,  38  id.  174,  and  a  number  of  other  cases,  that  the 
journals  must  show  a  concurrence  of  a  majority  of  the  mem- 
bers elect  to  each  house,  on  the  final  passage  of  a  bill,  or  the 
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act  will  have  no  force,  and  the  ayes  and  noes  is  the  only  test 
of  the  passage  of  a  bill,  and  they  must  be  entered  on  the 
journals;  that  when  a  bill  has  become  a  law  there  is  record 
evidence  of  every  material  requirement,  from  the  introduction 
of  the  bill  until  it  becomes  a  law,  and  this  evidence  is  found 
in  the  journals.  I  believe  that  this  bill  never  became  a  law, 
and  should  be  held  invalid,  and  that  no  rights  have  been  ac- 
quired under  it. 


Maria  Morris,  Admx.,  etc. 

v. 

David  Preston  et  al. 

1.  Appellate  jurisdiction — value  of  property  in  dispute,  how  shown.  Where 
the  affidavit  filed  for  a  writ  of  replevin  shows  the  value  of  the  property  in 
controversy  to  exceed  $1000,  and  the  property  not  being  found  under  the  writ 
of  replevin  the  plaintiff  filed  a  count  in  trover,  and  the  judgment  of  the  circuit 
court  in  favor  of  the  defendant  is  affirmed  in  the  Appellate  Court,  it  will  suffi- 
ciently appear  from  the  record  that  the  amount  in  controversy  exceeds  $1000, 
so  as  to  authorize  an  appeal  from  the  Appellate  Court  to  this  court.  This 
court  will  look  to  the  affidavit  as  furnishing  a  means  of  ascertaining  the  value 
of  the  property  sued  for. 

2.  If  the  action,  however,  is  brought  in  trover,  where  no  affidavit  is  filed 
fixing  the  value  of  the  property  converted,  and  the  finding  of  the  court  for  the 
defendant,  is  affirmed  in  the  Appellate  Court,  the  plaintiff  can  apply  to  the  Ap- 
pellate Court,  or  to  the  judges  thereof,  to  find  and  certify  the  value  of  the  prop- 
erty in  controversy,  and  such  finding  and  certificate  embodied  in  the  transcript 
filed  in  this  court,  will  be  taken  as  evidence  of  the  value  of  the  matter  in 
litigation.  That  court,  or  the  judges  thereof,  can  find  the  value  from  the 
evidence  in  the  record  filed  in  that  court,  if  it  so  appears,  or  if  it  does  not, 
then  from  the  affidavits  of  the  parties  on  an  application  for  an  appeal. 

3.  This  court  is  prohibited  from  examining  the  transcript  of  either  the 
circuit  or  Appellate  courts  to  find  therefrom  whether  the  value  of  the  property 
in  dispute  exceeds  $1000,  for  the  purpose  of  showing  its  right  to  take  juris- 
diction of  an  appeal  or  writ  of  error  from  the  Appellate  Court,  where  the 
judgment  sought  to  be  reviewed  is  for  a  less  sum  than  $1000. 

4.  Practice  in  Supreme  Court — reviewing  the  evidence  as  to  disputed  facts. 
In   all  criminal  cases  above    the  grade  of  misdemeanors,  cases    in  which  a 
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franchise  or  freehold,  or  the  validity  of  a  statute,  or  construction  of  the  con- 
stitution is  involved,  and  in  all  cases  relating  to  the  revenue,  or  in  which  the 
State  is  interested  as  a  party  or  otherwise,  which  are  required  to  be  taken 
directly  to  this  court,  this  court  is  required  to  examine  the  evidence  on  error 
assigned,  although  it  relates  to  controverted  facts  tried  in  the  lower  court, 

5.  As  to  all  other  cases  at  law  coming  to  this  court  through  the  Appellate 
Courts,  this  court  can  not  inquire  into  the  evidence  to  see  whether  it  sustains 
the  finding.  The  statute  authorizing  the  bringing  of  the  original  transcript 
of  the  trial  court,  instead  of  a  copy  from  the  Appellate  to  this  court,  can  not 
be  construed  to  amend  sec.  89  of  the  Practice  act,  so  as  to  authorize  this  court 
to  examine  questions  of  controverted  fact  in  any  but  the  enumerated  cases. 

6.  Pledge  of  property  of  another  —  negotiable  paper  indorsed  in  blank. 
Where  the  payee  of  two  promissory  notes  of  $5000  each  indorsed  the  same 
in  blank,  and  placed  them  in  the  hands  of  a  banker  as  his  agent,  to  collect 
the  interest,  due  thereon,  and  to  sell  .the  same  for  his  benefit,  and  such  agent 
pledged  the  same  to  secure  a  debt  owing  by  him  to  another  bank  and  for  future 
advances,  there  being  nothing  to  put  the  latter  bank  on  inquiry  or  excite  sus- 
picion, it  was  held  that  the  pledgee  having  acquired  the  same  in  good  faith,  in 
the  usual  course  of  business,  from  one  apparently  the  owner  and  clothed  with 
indicia  of  ownership,  could  not  be  divested  of  his  right  to  the  notes  by  the  real 
owner  thereof. 

7.  Where  a  party  invests  an  agent  with  all  the  evidence  of  absolute  title 
to  negotiable  paper,  and  thereby  empowers  him  to  wrong  either  the  principal 
or  others,  and  he  disposes  of  the  same  as  his  own  to  an  innocent  party  and 
fails  to  account  therefor,  the  party  so  trusting  must  bear  the  loss. 

8.  Bills  and  notes  indorsed  in  blank — pass  by  delivery.  Bills  and  notes  in- 
dorsed in  blank,  like  bank  bills,  treasury  warrants,  and  notes  payable  to 
bearer,  pass  by  mere  delivery,  and  when  such  paper  is  offered  in  payment,  or 
for  sale,  the  person  taking  or  purchasing  it  is  not  bound  to  inquire  as  to  the 
title  of  the  holder,  unless  he  has  notice,  or  knowledge  of  facts  which  on  inquiry 
would  lead  to  notice. 

Appeal  from  the  Appellate  Court  of  the  First  District;  the 
Hon.  Theodore  D.  Murphy,  presiding  Justice,  and  Hon. 
Geo.  W.  Pleasants  and  Hon.  Joseph  M.  Bailey,  Justices. 

Mr.  Charles  H.  Wood,  for  the  appellant. 

Messrs.  Hoyne,  Horton  &  Hoyne,  for  the  appellees. 
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Mr.  Chief  Justice  Walker  delivered  the  opinion  of  the 
Court : 

Appellees  were  in  1875  bankers  in  the  city  of  Chicago,  and 
one  John  Durham  was  a  banker  in  Kankakee,  and  the  former 
were  his  correspondents.  He  had  with  them  an  account,  and 
the  balance  thereon  was  against  him,  and  as  security  therefor 
they  had  collaterals. 

Appellant  held  and  was  the  owner  of  four  notes  of  $5000 
each,  payable  to  her,  from  parties  residing  in  Chicago,  and 
these  notes  were  severally  secured  by  trust  deeds  on  real  estate 
in  the  city.  She  also  held  two  other  notes  for  $1050  each, 
also  on  persons  in  the  city,  secured  in  like  manner.  In  Sep- 
tember, 1875,  she  deposited  all  of  these  notes  with  Durham 
for  safe  keeping,  and  for  him  to  collect  the  interest  as  it 
should  accrue  thereon.  She,  to  enable  him  to  sell  two  of  the 
$5000  notes,  indorsed  them  in  blank  and  without  recourse, 
and  directed  him  to  sell  them  at  not  more  than  ten  per  cent 
discount.  She,  at  the  same  time,  left  with  him  the  deeds  of 
trust  securing  these  two  $5000  notes,  retaining,  however, 
the  deeds  securing  the  other  notes.  Durham  afterwards  sent 
all  of  the  notes  to  appellees,  in  the  early  part  of  September, 
1875,  as  it  is  claimed  by  appellant,  simply  that  they  might 
collect  the  interest  thereon. 

Subsequently  Durham  failed,  owing  appellees  about  $17,000, 
which  they  claim  was  advanced,  in  whole  or  in  part,  on  these 
notes  as  collateral  security.  On  a  demand  they  surrendered 
all  the  notes  except  the  two  which  were  indorsed,  which  they 
refused  to  return,  claiming  they  held  a  banker's  lien  on  them 
for  the  balance  Durham  owed  them. 

Appellant  thereupon  brought  an  action  of  replevin  for  these 
two  notes,  but  the  sheriff  failing  to  obtain  them,  on  his  making 
a  return  of  the  writ  that  the  notes  were  not  found,  she  there- 
upon filed  counts  in  trover  for  the  conversion  of  the  notes. 
To  these  counts  pleas  were  filed  and  issue  joined,  and  a  trial 
was  had  in  the  Superior  Court  of   Cook  county  without  a 
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jury,  it  being  dispensed  with  by  agreement  of  the  parties. 
The  court  found  the  issues  for  defendants,  and  rendered  a 
judgment  in  bar  of  the  action,  and  for  costs.  Plaintiff  there- 
upon prayed  and  perfected  an  appeal  to  the  Appellate  Court 
for  the  First  District.  On  a  trial  in  that  court  on  a  trans- 
cript of  the  record,  the  judgment  of  the  Superior  Court  was 
affirmed. 

Appellant  then  prayed  and  the  Appellate  Court  granted 
this  appeal.  In  granting  the  appeal  the  court  does  not  find 
or  certify  that  the  case  involves  questions  of  law  of  such  im- 
portance, either  on  account  of  principal  or  collateral  interest, 
as  it  should  be  passed  upon  by  this  court.  Nor  is  the  judg- 
ment of  the  Superior  Court  for  $1000. or  more,  as  required  by 
the  8th  section  of  the  act  creating  and  conferring  jurisdiction 
on  Appellate  courts. 

The  question  is  presented  whether,  under  the  8th  section  of 
that  act,  and  the  90th  section  of  the  Practice  act  of  1877,  an 
appeal  will  lie  from  the  Appellate  Court  to  this,  in  an  action 
of  replevin  or  trover,  where  the  plaintiff  fails  to  recover  in 
the  lower  court,  and  the  judgment  is  affirmed  by  the  Appellate 
Court; — whether,  as  the  finding  and  judgment  are  not  for  the 
sum  of  $1000  or  more,  exclusive  of  costs,  the  value  of  the 
property  in  controversy  may  be  shown,  and  if  so,  in  what 
manner. 

In  the  cases  of  McGuirh  v.  Burry,  ante,  p.  118,  Lewis  v. 
Sliear,  ante,  p.  121,  and  Hancock  v.  Tower,  ante,  p.  150,  it  was 
held  that  the  value  of  the  property,  or  matter  in  litigation, 
must  appear  from  the  record  to  be  worth  $1000  or  more,  and 
that  we  would  not  hear  evidence  on  an  appeal  to  prove  the 
value,  nor  would  we  take  the  averments  in  the  pleadings  as 
proof  of  its  value.  But  it  was  not  said  in  what  manner  the 
fact  should  be  made  to  appear  in  the  record.  In  this  case  the 
affidavit  filed  by  the  plaintiffs  to  procure  the  writ  of  replevin 
states  the  notes  sued  for  were  worth  $10,400.  This  we  regard 
as  sufficiently  appearing,  from  the  record,  to  authorize  an  ap- 
peal from  the  Appellate  Court.     Had  this  action  been  brought 
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in  trover,  and  no  affidavit  filed  fixing  the  value  of  the  notes, 
and  the  finding  had  been  as  it  was,  for  the  defendant,  the  plain- 
tiff could  have  applied  to  the  Appellate  Court,  or  the  judges 
thereof,  to  find  and  certify  the  value  of  the  notes  in  contro- 
vers}7,  and  we  would  take  such  a  finding  and  certificate  em- 
bodied in  the  transcript  filed  in  this  court,  as  evidence  of  the 
value  of  the  matter  in  litigation.  That  court,  or  the  judges 
thereof,  could  find  the  value  from  the  evidence  in  the  record 
filed  in  that  court,  if  it  so  appeared;  or  if  it  did  not,  then 
from  the  affidavits  of  the  parties  on  the  application  for  the 
appeal.  In  this  manner  expense,  delay  and  vexation  would 
be  avoided.  The  party  entitled  to  his  judgment  would  not 
be  required  to  wait  until  the  next  term  of  this  court  to  dismiss 
an  appeal  improvidently  granted.  Under  such  a  practice  only 
such  appeals  would  be  allowed  as  the  parties  are  entitled  to 
prosecute.  Nor  does  this  impose  any  hardship  on  the  person 
praying  an  appeal,  as  he  is  only  entitled  to  it  by  his  bringing 
himself  within  the  provisions  of  the  statute,  by  showing  that 
he  has  the  right,  and  is  not  within  the  prohibition  of  the 
statute  when  he  claims  the  right. 

Appellant's  attorney  has  argued  the  case  at  some  length,  on 
the  evidence  returned  in  the  transcript  of  the  record  from  the 
Appellate  Court,  to  show  the  findings  of  both  the  Superior 
and  the  Appellate  Courts  are  not  sustained  by  its  weight. 

The  89th  section  of  the  Practice  act  provides  that,  "  The 
Supreme  Court  shall  re-examine  cases  brought  to  it  by  appeal 
or  writ  of  error  as  to  questions  of  law  only,  and  no  assign- 
ment of  error  shall  be  allowed  which  shall  call  in  question 
the  determination  of  the  inferior  or  Appellate  courts  upon 
controverted  questions  of  fact  in  any  case,  excepting  those 
enumerated  in  the  preceding  sections." 

The  cases  enumerated  in  the  88th  section  are,  criminal  cases 
and  cases  involving  a  franchise  or  freehold,  or  the  validity  of 
a  statute,  and  cases  in  chancery.  Hence  we  were  prohibited 
from  considering  the  evidence  in  reference  to  the  finding  in 
the  lower   courts   as  to   the  controverted   facts   in   any  other 
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cases.  This  is  manifest  from  these  sections.  But  it  is  provided 
in  the  amended  88th  section  of  1879,  that  all  criminal  cases 
above  the  grade  of  misdemeanors,  cases  in  which  a  franchise 
or  freehold,  or  the  validity  of  a  statute,  or  construction  of  the 
constitution  is  involved,  all  cases  relating  to  the  revenue,  or 
in  which  the  State  is  interested  as  a  party  or  otherwise,  shall 
be  taken  directly  to  the  Supreme  Court.  In  these  cases, 
under  the  89th  section  we  are  no  doubt  required  to  examine 
the  evidence,  on  error  assigned,  although  it  relates  to  contro- 
verted facts  tried  in  the  lower  court.  But  in  what  manner 
that  affects  a  case  in  replevin  or  trover  we  are  at  a  loss  to 
perceive.  Such  cases  are  not  enumerated  in  either  the  origi- 
nal or  amended  88th  section.  Nor  can  we  comprehend  by 
what  means  the  permission  to  bring  the  original  transcript  of 
the  lower  court,  instead  of  a  copy  from  the  Appellate  to  this 
court,  can  be  construed  to  alter  or  amend  the  89th  section  so 
as  to  authorize  us  to  examine  questions  of  controverted  fact 
in  any  but  the  enumerated  cases.  That  provision  was  doubt- 
less intended  to  enable  parties  to  save  the  expense  of  a  copy 
of  the  transcript  filed  in  the  Appellate  Court.  This,  and  only 
this,  seems  to  be  its  full  scope  and  purpose.  We  must  there- 
fore take  the  facts  as  they  were  found  by  the  Superior  Court, 
as  that  finding  has  been  affirmed  by  the  Appellate  Court. 
Their  finding  is  conclusive  of  the  facts.  Then,  on  the  merits 
of  the  case,  we  can  only  look  to  the  findings  of  the  Appellate 
Court. 

It  is  conceded  that  the  two  notes  in  controversy  were 
assigned  in  blank,  and  were  transferable  by  delivery.  It  is 
also  conceded  that  appellant  placed  them  in  the  hands  of  her 
banker,  Durham, -to  collect  interest  thereon,  and  to  sell  the 
same.  It  is  further  conceded  that  he  placed  them,  thus  in- 
dorsed in  blank,  in  the  hands  of  appellees  for  some  purpose. 
These  facts  are  not  controverted.  But  the  purpose  for  which 
Durham  did  deliver  them  to  appellees  was  controverted  in 
both  the  Superior  and  Appellate  courts.  Appellant  claims 
that  they  were   placed   in   the    hands   of  appellees   to   collect 
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accruing  interest,  and  to  sell  them  for  her  benefit;  but  they 
insisted  that  Durham  pledged  them  to  secure  about  $7000  he 
then  owed  them,  and  for  future  advances  by  them  to  him. 

On  these  disputed  facts  the  evidence  was  conflicting,  and  it 
may  be  irreconcilable.  On  the  evidence  adduced  the  Superior 
Court  found  the  notes  were  so  pledged,  and  appellees  acquired 
a  lien.  And  the  Appellate  Court  affirmed  this  finding  by 
affirming  the  judgment  of  the  Superior  Court  on  the  evidence 
in  the  record  before  them. 

If  the  notes  were  so  pledged,  did  appellees,  by  the  rules  of 
law,  acquire  a  lien,  or  shall  the  title  of  appellant  prevail  over 
such  a  pledge?  It  is  not  denied  that  she  was  the  .owner  of  the 
notes  and  that  Durham  had  no  interest  therein.  All  know 
that  bank  bills,  treasury  warrants,  notes  payable  to  bearer, 
and  bills  and  notes  indorsed  in  blank,  pass  by  mere  delivery. 
Nor,  when  such  paper  is  offered  in  payment  or  for  sale,  is  the 
person  receiving  or  purchasing  it  required  to  inquire  as  to 
the  title  of  the  holder  unless  he  has  notice  or  is  put  on  inquiry. 
If  he  purchases  in  good  faith  the  law  will  protect  him.  With 
all  such  paper  possession  is  evidence  of  ownership,  and  the 
commercial  value  of  such  paper  would  be  greatly  impaired 
and  its  negotiability  would  be  destroyed  if  the  taker  was  re- 
quired to  investigate  the  title  and  to  seek  for  latent  equities 
before  receiving  it.  But  the  law  has  imposed  no  such  burthen 
upon  him  until  he  has  notice,  or  knowledge  of  facts  which  on 
inquiry  would  lead  to  notice. 

Appellant,  when  she  placed  the  notes  thus  indorsed  in  the 
hands  of  Durham,  thereby  empowered  him  to  sell  and  pass  the 
title,  however  much  he  may  have  disregarded  his  duty  or  her 
instructions.  Nor  would  the  purchaser  be  required  to  see 
that  he  paid  to  her  the  proceeds,  nor  could  he,  when  he  was 
wholly  uninformed  of  her  rights  or  that  she  had  any,  even  the 
slightest  claim.  She  had  invested  Durham  with  what  appeared 
to  the  commercial  world  an  absolute  title,  with  nothing  to  excite 
suspicion  or  to  demand  inquiry.  Having  done  so,  and  he 
having  abused   his  trust  by  pledging   the   notes   for  his  own 
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purposes  in  disregard  of  her  rights,  she  must  suffer  the  loss. 
He  had  the  power,  by  being  thus  invested  with  evidence  of 
title,  to  deal  with  the  paper  with  all  persons  not  having  notice 
precisely  as  though  it  was  his  own,  and  appellant  can  not  look 
to  appellees  to  make  good  the  loss  occasioned  by  his  bad  faith 
or  the  abuse  of  trust  by  her  agent.  It  is,  no  doubt,  a  great 
hardship  that  she  should  sustain  the  loss,  but  she,  by  mis- 
placed confidence,  empowered  her  agent  to  wrong  either  her 
or  others,  and  as  one  or  the  other  must  suffer  the  loss,  she 
having  placed  it  in  Durham's  power  to  perpetrate  the  fraud, 
it  must  fall  on  her. 

On  the  conclusive  facts   as  found  by  the  Appellate  Court, 

we  must  affirm  its  judgment. 

Judgment  affirmed, 

Mr.  Justice  Craig:  I  do  not  concur  with  a  majority  of 
the  court  in  the  decision  of  this  case.  As  to  the  questions  of 
practice  discussed  in  the  opinion,  while  I  find  no  fault  with  what 
is  said  on  that  subject,  in  my  judgment  the  questions  considered 
do  not  arise  on  this  record,  and  it  would  be  far  better  to  pass 
upon  them  when  they  are  properly  presented.  As  respects 
the  merits  of  the  case,  as  I  understand  the  record,  the  appel- 
lees, Preston,  Keen  &  Co.,  received  the  notes  in  question  as 
bankers,  to  be  sold  on  the  market,  and  as  they  were  received 
for  a  special  purpose,  no  lien  attached,  and  they  had  no  right 
to  hold  them  on  account  of  claims  due  from  Durham  to  them 
after  he  failed. 


The  City  of  Chicago 

v. 

The  Vulcan  Iron  Works. 

1.  Publication  of  notice — Sunday  dies  non  juridicus.  Where  the  charter  of 
a  city  in  relation  to  the  condemnation  of  land  for  a  street,  requires  that  notice 
of  the  filing  of  the  assessment  roll  in  the  city  clerk's  office  shall  be  given  by  six 
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clays'  publication  in  a  newspaper,  and  that  a  confirmation  of  such  assessment 
will  be  applied  for  at  the  next  regular  meeting  of  the  common  council  after 
the  expiration  of  such  publication,  and  that  all  objections  shall  be  filed  in 
writing  in  the  office  of  the  city  clerk  at  least  one  day  prior  to  the  meeting  of 
the  city  council,  if  the  sixth  day  after  publication  falls  on  a  Sunday,  which  is 
the  day  before  the  meeting  of  the  council,  at  which  meeting  a  confirmation  is 
made,  the  condemnation  proceedings  will  be  invalid,  and  the  owner's  title  to 
the  land  sought  to  be  condemned  will  not  be  divested,  as  the  Sunday  prece- 
ding the  confirmation  is  dies  non  juridicus. 

2.  Conveyance — of  land  in  adverse  possession.  Under  our  statute  any  one 
claiming  title  to  land,  although  out  of  possession,  and  notwithstanding  there 
may  be  an  actual  adverse  possession,  may  sell  and  convey  the  same  as  though 
in  the  actual  possession,  and  his  deed  will  give  the  grantee  the  same  right  of 
recovery  in  ejectment  as  if  the  grantor  had  been  in  the  actual  possession  when 
he  conveyed. 

Appeal  from  the  Appellate  Court  of  the  First  District; 
the  Hon.  Theodore  D.  Murphy,  presiding  Justice,  and  Hon. 
Geo.  W.  Pleasants  and  Hon.  Joseph  M.  Bailey,  Justices. 

Mr.  Joseph  F.  Bonfield,  for  the  appellant. 

Mr.  David  Fales,  and  Mr.  John  P.  Wilson,  for  the  ap- 
pellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  ejectment,  brought  by  the  Vulcan 
Iron  Works  against  the  city  of  Chicago.  In  the  declaration 
plaintiff  claims  title  in  fee  simple  in  the  premises  described,  and 
avers  an  eviction  by  the  city.  It  is  admitted  the  deeds  and 
documents  introduced  in  evidence  by  plaintiff  show  prima  facie 
the  fee  simple  title  to  the  premises  in  him.  The  defence  inter- 
posed was,  the  city  had  condemned  the  premises  for  a  public 
street,  and  to  establish  that  defence  offered  to  give  in  evidence 
the  assessment  roll  for  opening  or  extending  the  street  over 
the  premises  in  question.  The  evidence  tendered  was  rejected, 
and  that  decision  is  assigned  for  error. 

One  objection  taken  to  the  condemnation  proceedings  is 
fatal  and  justified  the  decision  of  the  court.     The  law  required 
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that  notice  of  the  filing;  of  the  assessment  roll  in  the  clerk's 
office  shall  be  given  by  six  days'  publication  in  a  newspaper, 
and  that  a  confirmation  of  such  assessment  will  be  applied  for 
at  the  next  regular  meeting  of  the  common  council  after  the 
expiration  of  such  publication,  and  all  objections  shall  be  filed 
in  writing  in  the  office  of  the  city  clerk  at  least  one  day  prior 
to  the  meeting  of  the  city  council. 

The  notice  given  was,  in  fact,  published  six  days — the  first 
publication  being  on  Monday,  the  12th  day  of  October,  1868, 
and  the  next  regular  meeting  of  the  city  council  took  place  on 
the  next  Monday  thereafter,  which  was  the  19th  day  of  the 
month.  The  objection  is,  that  Sunday  being  dies  nonjuridicus, 
and  the  clerk's  office  not  being  open  for  filing  papers,  no 
opportunity  was  given  to  the  owners  to  file  objections.  The 
same  objection  was  taken  to  the  condemnation  proceedings, 
and  it  was  held  fatal,  in  Burton  v.  The  City  of  Chicago,  53  111. 
87.  It  was  there  declared,  as  the  law  required  objections  should 
be  filed  at  least  one  day  prior  to  the  meeting  of  the  council, 
it  must  be  construed  as  intending  that  a  day  shall  intervene 
the  last  publication  and  the  action  oMhe  council.  No  secular 
day  having  intervened  the  last  publication  and  the  day  ap- 
pointed for  application  to  the  council  for  confirmation  of 
the  assessment,  hence  the  opportunity  the  statute  guaranteed 
the  owner  to  file  objections  one  day  before  action  taken  by  the 
council  was  wanting.  Under  the  authority  of  the  case  cited, 
the  assessment  proceedings  were  rightfully  rejected,  and,  ex- 
cluding such  proceedings,  there  remained  nothing  that  could 
prevail  against  plaintiff's  'prima  facie  title  in  an  action  of 
ejectment. 

It  is  said  the  conveyances  from  plaintiff's  grantors  were 
made  to  him  while  the  land  was  in  the  actual  adverse  possession 
of  another,  and  consequently  are  void.  The  position  taken 
is  answered  by  the  provisions  of  our  Conveyance  act,  which 
enables  any  one  claiming  title  to  land,  although  out  of  posses- 
sion, and  notwithstanding  there  may  be  actual  adverse  pos- 
session, to  sell   and  convey  the  same  as  though  in  the  actual 
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possession,  and  gives  the  grantee  the  same  right  of  recovery 
as  if  the  grantor  had  been  in  the  actual  possession  at  the  time 
of  the  conveyance. 

The  judgment  must  be  affirmed. 

Judgment  affirmed. 


Elliott  Anthony  et  al. 

v. 

The  International  Bank. 

1.  Constitutional  law — corporation  with  some  banking  powers.  The  act 
incorporating  the  International  Mutual  Trust  Company,  passed  in  1867,  and 
conferring  upon  it  some  banking  powers,  but  not  that  of  issuing  bills  to  cir- 
culate as  money,  without  submitting  the  same  to  a  vote  of  the  people,  is  not 
in  contravention  of  the  constitution  of  1848  then  in  force. 

2.  Corporation — presumption  as  to  seal  in  copies.  Where  a  certified  copy 
of  an  instrument  executed  in  behalf  of  a  corporation  and  as  its  act,  shows, 
after  the  name  of  'the  president,  the  word  (seal),  this  affords  prima  facie  evi- 
dence that  it  is  the  seal  of  the  corporation.  It  is  not  necessary  to  make  a  fac 
simile  of  the  corporate  seal  in  the  copy. 

3.  Same — sufficiency  of  certificate  showing  change  of  name.  A  certificate  of  a 
president  of  a  corporation  showing  a  change  in  its  name,  that  at  a  special 
meeting  of  the  stockholders  of  the  company  held  at  its  office  on  a  certain  day 
and  called  in  pursuance  of  and  in  strict  conformity  with  the  statute  on  the 
subject,  at  which  meeting  over  two-thirds  of  the  stock  of  the  company  was 
duly  represented,  a  resolution  was  passed  unanimously  to  change  the  name  of 
the  company  to  that  of^another,  which  is  given,  is  sufficient  under  the  statute. 

4.  Practice — trying  case  out  of  its  order.  Where  a  cause  is  set  for  trial  out 
of  its  order  on  the  docket,  and  the  record  only  shows  that  the  defendant  ob- 
jected to  the  same,  this  court  can  not  say  but  that  the  action  of  the  court  was 
proper  under  section  16  of  the  Practice  act. 

Appeal  from  the  Superior  Court  of  Cook  county ;  the  Hon. 
John  A.  Jameson,  Judge,  presiding. 

This   was  an  action   of  debt,  by   the  International  Bank 
against  Elliott  Anthony,  Robert  H.  Foss  and  John  A.  Lomax, 
upon  an  appeal  bond  signed  by  them  on  the  appeal  of  a  case 
from  the  Superior  to  the  Appellate  Court. 
15—93  III. 
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The  issues  presented  by  the  pleas  involved  the  validity  of 
the  charter  and  the  constitutionality  of  the  act  of  incorporation, 
the  power  of  the  company  to  change  its  name,  and  its  right  to 
sue  and  be  sued. 

In  respect  to  the  change  in  the  name  of  the  corporation,  it 
appeared  from  the  certificate  of  the  president  that  at  a  special 
meeting  of  the  stockholders  held  at  the  office  of  the  company, 
and  called  in  pursuance  of  the  statute,  over  two-thirds  of  the 
stock  of  the  company  being  represented,  a  resolution  was 
passed  unanimously  to  change  the  name  of  the  company,  and 
the  new  name  so  adopted  was  stated. 

A  trial  was  had  resulting  in  a  verdict  and  judgment  in 
favor  of  the  plaintiff,  to  reverse  which  the  defendants  prose- 
cute this  appeal. 

Mr.  Elliott  Anthony,  for  the  appellants : 

1.  Although  the  constitution  of  1848  has  ceased  to  be  a 
rule  for  the  guidance  of  the  departments  of  government,  still 
all  laws  adopted  whilst  in  force,  and  all  rights  acquired  under 
it,  must  be  tried  and  enforced  as  though  it  was  in  full  force 
and  vigor.  The  People  v.  Trustees  of  Schools,  78  111.  140;  The 
People  v.  Dupuyt,  71  id.  656. 

2.  When  a  constitution  has  prescribed  the  form  or  mode 
of  passing  laws,  those  forms  or  modes  are  in  the  nature  of 
limitations  and  must  be  obeyed.  Law  v.  The  People,  87  111. 
392;  Ryan  v.  Lynch,  68  id.  163;  Jacoby  v.  Spangler,  14  id. 
298;  Turley's  Heirs  v.  Logan  County,  17  id.  152;  People  v. 
Hatch,  33  id.  9;  People  v.  Starne,  35  id.  133;  Newell  v.  People, 
7  N.  Y.  35;  Green  v.  Graves,  1  Doug.  (Mich.)  351  ;  People 
ex  rel.  v.  Board  of  Supervisors,  52  N.  Y.  558 ;  Cooley  Const. 
Lim.  165,  214. 

3.  A  bank,  in  commercial  law,  is  a  place  for  the  deposit  of 
money.    The  word  is  derived  from  the  Italian  banco,  a  bench. 

An  institution,  generally  incorporated,  authorized  to  receive 
deposits  of  money,  to  lend  money,  and  to  issue  promissory 
notes,  usually  known  by  the  name  of  bank-notes,  or  to  perform 
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some  one  or  more  of  these  functions.  They  are  said  to  be  of 
three  kinds,  viz:  of  deposit,  of  discount,  and  of  circulation. 
Bouvier  Law  Die,  Banks  ;  1  Encyclopedia  Americana,  Banks ; 
Seldon  v.  Equitable  Trust  Co.  94  U.  S.  419;  Northrwp  v. 
Shook,  10  Blatch.  243;  Clark  v.  Bailey,  11  id.  156;  People  v. 
TJtiea  Ins.  Co.  15  Johns.  394;  Curtis  v.  Leavett,  15  N.  Y. 
52-56. 

A  company  or  an  association  which  is  organized  for  the 
purpose  of  dealing  in  money  and  engaging  in  moneyed  trans- 
actions, possesses  "  banking  powers."  People  v.  Manhattan 
Bank,  9  Wend.  351 ;  Bank  for  Savings  v.  The  Collector,  3 
Wall.  512.  The  term  "  banking  powers,"- as  used  in  sec.  5, 
art.  10  of  the  constitution  of  1848,  is  not  limited  and  confined 
to  all  of  the  powers  which  banks  may  possess,  and  the  prohi- 
bition and  limitation  in  said  section  includes : 

1.  All  acts,  whether  general  or  special. 

2.  Its  language  is  not  only  prohibitory,  but  mandatory  upon 
the  legislature. 

3.  And  if  the  legislature  does  pass  a  law,  general  or  special, 
authorizing  or  organizing  banking  associations  or  banking 
corporations  without  having  it  submitted  to  the  people,  and 
its  approval  by  a  vote  of  the  people,  such  law  is  absolutely 
void  anywhere  and  everywhere. 

For  a  full  discussion  of  the  whole  subject  of  the  unconstitu- 
tionality of  laws  incorporating  banks,  see  Green  v.  Graves,  1 
Doug.  351;  Hulburt  v.  Britain,  2  id.  192;  Utica  Ins.  Co.  v. 
Scott,  19  Johns.  1;  Moore  on  Banking,  1. 

4.  The  argument  that  the  effect  of  declaring  a  statute  un- 
constitutional would  be  disastrous,  should  have  no  force.  law 
v.  People,  87  111.  395;  Chance  v.  Marion  County,  64  id.  68; 
People  v.  Cowles,  13  N.  Y.  360;  Cooley  Con.  Lim.  84,  4th  ed. 
and  note,  and  the  remarks  of  the  judges  in  the  following  cases  : 
Greencastle  v.  Black,  5  Ind.  565  ;  Oakley  v.  Aspinwall,  3  N.  Y. 
568;  Bank  of  Utica  v.  Wager,  2  Cowen,  753;  Waters  v.  Stew- 
art, Caine's  Cases  in  Error,  66.  Newell  v.  The  People,  7  N,  Y. 
119;  Fletcher  v.  Peck,  6  Cranch,  87. 


228  Anthony  et  al.  v.  Intekna'nal  Bank.    [Sept.  T. 

Brief  for  the  Appellee. 

The  sole  duty  of  the  court  is  to  declare  the  law,  and  thereby 
teach  legislators,  as  well  as  everybody  else,  that  whatever  may 
be  the  consequences,  the  law  must  be  obeyed.  Law  v.  TJie  Peo- 
ple, 87  111.  392  ;  Chance  v.  Marion  County,  64  id.  68-69  ;  Cooley 
on  Con.  Lim.  5;  The  People  ex  rel.  v.  Supervisors,  etc.  52  N.  Y. 
558  ;  City  of  Springfield  v.  Edicards,  84  111.  632.  Counsel  for 
the  plaintiff  contends  that  the  General  Assembly,  while  acting 
tinder  the  constitution  of  1848,  chartered  a  large  number  of 
banks  or  corporations  like  the  one  in  question,  but  neither 
length  of  time,  nor  repeated  violations  of  a  constitution  can 
sanction  the  abuse.  Cooley\s  Con.  Lim.  85-86 ;  People  v. 
Allen,  42  N.  Y.  384 ;  State  v.  Maynard,  14  111.  419  ;  C  C  By. 
Co.  v.  People,  73  id.  553 ;  Oakley  v.  Aspinwall,  3  N.  Y.  568 ; 
Laiv  v.  People,  87  111.  395;  Green  v.  Graves,  1  Doug.  351; 
Hulbert  v.  Britain,  2  id.  192;  People  v.  Hatch,  33  111.  9; 
C,  D.  and  V.  E.  R.  Co.  v.  Smith,  62  id.  271;  People  ex  rel.  v. 
McRoberts,  id.  41. 

7.  All  corporations,  public  and  private,  exist  and  can  exist 
only  by  virtue  of  express  legislative  enactment,  and  when  the 
statute  is  a  public  law,  the  court  is  bound  to  take  notice  of  it 
and  determine  whether  it  is  in  conflict  with  the  constitution. 
A  quo  warranto  therefore  in  such  cases  is  not  necessary.  People 
v.  Staine,  35  111.  137;  Ryan  v.  Lynch,  68  id.  163;  TJtica  Lns. 
Co.  v.  Scott,  19  Johns.  1;  Stowe  v.  Flagg,  72  111.  397;  Green 
v.  Graves,  1  Doug.  358 ;  Lloyd  v.  Loaming,  6  Vesey,  773  and 
note;  Lanison  v.  P.,  A.  and  D.  R.  R.  Co.  77  111.  16. 

Mr.  John  P.  Ahrens,  for  the  appellee : 

Appellants,  by  executing  the  appeal  bond  to  the  appellee,  in 
which  they  recite  that  the  appellee  is  a  "  corporation  organized 
and  existing  under  the  laws  of  Illinois,"  are  estopped  from 
denying  appellee's  corporate  existence,  whether  the  act  of  in- 
corporation be  constitutional  or  not.  Mitchell  v.  Deeds,  49  111. 
419;  Arnot  v.  Friel,  50  id.  175;  Smith  v.  Whitalcer,  11  id. 
417;  Herrielc  v.  Swartwout,  72  id.  342. 

The  legality  of  the  act  of  incorporation  can  not  be  questioned 
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collaterally  in  this  suit.  It  can  only  be  made  by  the  State. 
Baker  v.  Backus,  32  111.  110;  Stone  v.  Great  Western  Oil  Co. 
41  id.  85;  Ramsey  v.  P.  M.  and  F.  Ins.  Co.  55  id.  314;  Tar- 
bell  v.  Page,  24  id.  46. 

As  to  the  point  made  that  the  corporate  seal  did  not  appear 
from  the  copy  of  the  certificate  of  the  change  of  name,  refer- 
ence was  made  to  Phillips  v.  Coffee,  17  111.  157,  and  III.  Cent. 
R.  R.  Co.  v.  Johnson,  40  id.  37. 

As  to  trial  of  the  case  out  of  its  order,  the  counsel  cited 
Clark  v.  Mayfield,  77  111.  260;  Reiman  v.  Ater,  88  id.  299. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court: 

The  main  question  in  this  case,  the  constitutionality  of  the 
act  of  incorporation  of  the  International  Mutual  Trust  Com- 
pany, has  been  determined  in  favor  of  its  constitutionalty  in 
the  case  of  The  People  ex  rel.  v.  Lotwenthal,  ante,  p.  191. 

The  further  question  is  made  in  this  case  that  there  was  no 
competent  evidence  of  the  change  of  name  to  the  International 
Bank — that  the  certificate  of  the  fact  required  to  be  filed  with 
the  Secretary  of  State  was  under  the  private  seal  of  the  presi- 
dent of  the  corporation,  instead  of  being,  as  it  should  have 
been,  under  the  seal  of  the  corporation ;  and  that  the  certifi- 
cate does  not  set  forth  the  facts  of  the  case  as  required. 

In  the  copy  made  by  the  Secretary  of  State,  introduced  in 
evidence,  there  appears  affixed  to  the  name  of  the  president 
the  following,  "(seal)."  The  seal  affixed  affords  prima  fa cie 
evidence  that  it  is  the  seal  of  the  bank.  Phillips  v.  Coffee,  17 
111.  157.  It  was  not  necessary  for  the  secretary  to  make  a/ac 
simile  of  the  corporate  seal.  III.  Cent.  R.  R.  Co.  v.  Johnson, 
40  111.  37.  We  fail  to  perceive  wherein  the  certificate  omits 
to  state  anything  required  by  the  statute. 

It  is  further  objected  that  the  court  took  up  and  tried  the 
case  out  of  its  order  on  the  docket.  All  that  appears  in  this 
respect  is,  that  defendants  objected  that  the  cause,  according  to 
law  and  the  rules  of  the  court,  could  not  be  taken  up  and  tried 
out  of  its  order;  but  the  court  overruled   the  objection,  took 
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the  case  out  of  its  order,  and  set  the  case  down   for  trial  on 

the  1st  day  of  May,  1879,  to  which  defendants  excepted — the 

order  being  made  April  26,  1879.     For  aught  that  appears  in 

the  record  the  action  of  the  court   in  this   respect   may  have 

been   proper  under  section  16  of  the  Practice  act,  that  "  all 

causes  shall   be  tried,  or  otherwise   disposed   of,  in  the  order 

they  are  placed  on  the  docket,  unless  the  court  for  good  and 

sufficient  cause  shall  otherwise  direct." 

Finding   no  error  the  judgment  of  the  Superior  Court  is 

affirmed. 

Judgment  affirmed. 


Henry  Y.  Bemis 

v. 
Edward  C.  Stanley. 

Limitation — action  on  foreign  judgments.  Under  section  15  of  the  Limitation 
law  in  force  July  1,  1872,  an  action  on  a  judgment  rendered  in  another  State 
is  barred  in  five  years,  and  if  the  cause  of  action  is  barred  under  the  laws  of 
the  State  where  the  same  arose,  then,  under  the  20th  section  of  the  same  act, 
it  will  be  barred  here,  though  the  five  years  have  not  elapsed. 

Appeal  from  the  Appellate  Court  of  the  First  District ;  the 
Hon.  Theodore  D.  Murphy,  presiding  Justice,  and  Hon. 
Geo.  W.Pleasants  and  Hon.  Joseph  M.  Bailey,  Justices. 

This  was  an  action  of  debt,  by  Edward  C.  Stanley  against 
Henry  V.  Bemis,  in  the  circuit  court  of  Cook  county,  upon 
the  record  of  a  foreign  judgment. 

The  cause  was  decided  upon  demurrer  to  the  defendant's 
plea  of  the  Statute  of  Limitations,  the  Hon.  John  G.  Rogers, 
Judge,  presiding.  The  defendant  took  the  case  by  appeal  to 
the  Appellate  Court  for  the  First  District,  where  the  judg- 
ment of  the  circuit  court  was  affirmed. 
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Messrs.  Hitchcock,  Dupee  &  Judah,  for  the  appellant. 
Messrs.  E.  &  A.  Van  Buren,  for  the  appellee. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court: 

This  was  an  action  of  debt,  brought  by  Edward  C.  Stanley, 
in  the  circuit  court  of  Cook  county,  against  Henry  V. 
Bemis,  on  the  28th  day  of  August,  1877,  upon  a  judgment 
rendered  in  the  State  of  Ohio,  on  the  10th  day  of  March, 
1859.  To  the  declaration  the  defendant  pleaded  the  Statute 
of  Limitations — that  the  action  did  not  accrue  within  five 
years.  To  this  plea  the  plaintiff  demurred.  The  demurrer  was 
sustained,  and  judgment  rendered  against  the  defendant,  and 
the  only  question  presented  by  the  record  is,  whether  the 
decision  holding  that  the  Statute  of  Limitations  had  not  run 
against  the  action  was  correct.  The  decision  of  this  question 
involves  a  construction  of  sees.  15  and  20  of  "An  act  in 
regard  to  Limitations,"  in  force  July  1,  1872,  Laws  of  1871-2, 
p.  556.  Section  15  provides :  te Actions  on  unwritten  contracts, 
expressed  or  implied,  or  on  awards  of  arbitration,  or  to  recover 
damages  for  an  injury  done  to  property,  real  or  personal,  or 
to  recover  the  possession  of  personal  property  or  damages  for 
the  detention  or  conversion  thereof,  and  all  civil  actions  not 
otherwise  provided  for,  shall  be  commenced  within  five  years 
next  after  the  cause  of  action  accrued."  An  action  brought  in 
this  State  upon  a  judgment  rendered  in  another  State,  is  un- 
doubtedly a  civil  action,  within  the  intent  and  meaning  of  this 
section  of  the  statute,  and  unless  some  other  section  of  the 
act  has  provided  a  period  of  limitation  to  govern  the  time 
within  which  an  action  shall  be  brought  in  this  State  upon  a 
foreign  judgment,  then  sec.  15  must  control.  It  is,  how- 
ever, contended  that  sec.  20  of  the  act  fixes  the  period  of 
limitation.  It  declares,  Avhen  a  cause  of  action  has  arisen  in  a 
State  or  Territory  out  of  this  State,  or  in  a  foreign  country, 
and  by  the  laws  thereof  an  action  thereon  can  not  be  main- 
tained by  reason  of  the  lapse  of  time,  an  action  thereon  shall 
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not  be  maintained  in  this  State.  It  is  true,  this  section  of  the 
statute  might  be  pleaded  in  a  case  where  the  judgment  or 
cause  of  action  sued  upon  was  barred  by  the  laws  of  the 
State  where  rendered  ;  and  if  this  was  designed  as  the  sole 
purpose  and  object  of  the  act,  its  enactment  would  subserve 
a  useful  end.  There  are  many  sound  reasons  for  this  State  to 
decline  the  enforcement  of  the  collection  of  claims  in  our 
courts  that  arise  in  other  States,  and  are  barred  by  the  laws 
of  the  State  where  the  cause  of  action  arose.  But  while  this 
is  true,  no  reason  is  perceived  why  we  should  not  have  a 
limitation  law  uniform  in  its  application,  when  applied  to 
actions  which  arise  in  each  and  all  the  States  outside  of  our 
own. 

If,  however,  sec.  20  should  be  held  to  be  the  controlling 
statute  in  a  case  of  this  character,  and  the  only  statute  to 
govern  a  cause  of  action  which  arose  in  another  State,  we 
would  have  no  uniform  period  of  limitation,  but  each  case 
that  might  arise  would  have  to  depend  upon  the  law  of  the 
State  in  which  the  action  arose.  If  the  cause  of  action  arose 
in  Indiana,  and  the  period  of  limitation  there  was  ten  years, 
the  action  might  be  prosecuted  here  to  final  judgment  within 
ten  years;  and  if  the  cause  of  action  arose  in  Iowa,  and  the 
time  of  limitation  provided  in  that  State  was  three  years, 
then  no  action  could  be  maintained  here  unless  brought  within 
that  time;  or  if  the  cause  of  action  arose  in  a  State  where 
there  was  no  time  prescribed  for  bringing  the  action,  then 
there  would  be  no  limitation  whatever  within  which  the 
action  should  be  brought  here.  Is  it  reasonable  to  believe 
that  it  was  the  intention  of  the  legislature,  by  enacting  sees. 
15  and  20,  to  provide  no  limitation  whatever  against  a  cause 
of  action  which  arose  in  another  State  unless  barred  by  the 
laws  of  that  State?  We  think  not.  Our  view  of  the  ques- 
tion is,  that  sec.  15  is  broad  enough  to  embrace  the  judgment 
sued  upon  in  this  case;  that  the  suit  on  the  judgment  is  a 
civil  action  not  otherwise  specially  provided  for,  and  hence 
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barred    in    five   years    by  the   terms  and   conditions   of  the 
statute. 

It  is  true,  under  sec.  20,  if  the  cause  of  action  was  barred 
in  the  State  where  the  cause  of  action  arose,  it  would  be 
barred  here.  But  this  section  of  the  statute,  instead  of  being 
a  limitation  upon  sec.  15,  was  doubtless  designed  rather  as 
an  enlargement  of  the  provisions  of  that  section.  In  other 
words,  if  a  cause  of  action  which  arose  in  another  State  was 
by  the  laws  of  that  State  barred,  it  would  be  barred  here, 
although  it  was  a  civil  action,  and  the  five  years  provided  by 
sec.  15  had  not  run.  By  the  enactment  of  sec.  20,  it  was 
doubtless  intended  to  close  the  doors  of  our  courts  to  the 
enforcement  of  stale  claims  which  could  not  be  enforced  in 
the  State  where  the  cause  of  action  arose. 

If  we  are  correct  in  these  views,  it  follows  that  defendant's 
plea  constituted  a  complete  defence  to  the  action,  and  the 
court  erred  in  sustaining  the  demurrer. 

For  this  error,  the  decision  of  the  Appellate  Court  affirming 
the  decision  of  the  circuit  court  will  be  reversed,  and  the 
cause  remanded. 

Judgment  reversed. 


Jeremiah  B.  Cottingham 

v. 

Samuel  E.  Parr. 

1.  Boundaries — of  the  rule  for  ascertaining  them.  Where  the  description  of 
land  in  a  deed  is  equivocal  the  deed  must  be  construed  most  strongly  against 
the  grantor. 

2.  Where  land  is  described  in  a  deed  by  monuments  and  quantity,  and 
upon  a  survey  they  are  not  harmonious,  the  quantity  must  yield  to  the  mon- 
uments. Quantity  is  the  least  reliable  in  the  indicia  by  which  boundaries 
are  to  be  ascertained.  It  yields  to  course  and  distance,  and  course  and  dis- 
tance yield  to  monuments. 

3.  Where  the  owner  of  the  east  half  of  the  east  half  of  a  section  of  land, 
there  being  a  hedge  fence  running  east  and  west  through  the  tract  a  little 


234  Cottingham  v.  Parr.  [Sept.  T. 

Statement  of  the  case. 

south  of  the  line  between  the  north-east  and  south-east  quarters,  conveyed 
the  east  half  of  the  north-east,  quarter,  and  one-half  acre  off  the  north  end 
of  the  south-east  quarter,  and  the  half  of  the  hedge  which  the  deed  declared 
to  be  the  line  between  the  part  conveyed  and  the  balance  of  the  east  half  of 
the  south-east  quarter,  and  on  survey  it  was  found  that  by  taking  one-half 
acre  off  the  last  named  quarter,  there  was  still  left  about  one-third  of  an  acre 
north  of  the  hedge,  it  was  held,  that  the  deed  conveyed  all  the  land  north  of 
the  hedge,  including  half  the  hedge. 

Appeal  from  the  Circuit  Court  of  Peoria  county;  the  Hon. 
D.  McCulloch,  Judge,  presiding. 

On  the  16th  of  March,  1869,  John  F.  Cottingham  was  the 
owner  in  fee  of  the  east  half  of  the  east  half  of  section  20,  in 
township  8  north  of  range  6  east  of  the  4th  principal  merid- 
ian, being  the  east  half  of  the  north-east  quarter  of  said  sec- 
tion, and  the  east  half  of  the  south-east  quarter  of  the  same 
section.  The  land  was  all  inclosed  with  fences,  and  there 
was  a  hedge,  of  many  years  standing,  running  across  the  land 
from  east  to  west,  about  twenty-nine  feet  south  of  the  line 
between  the  two  quarters  of  the  section,  which  hedge  formed 
the  south  boundary  of  one  of  the  inclosures. 

In  that  condition  John  F.  Cottingham  conveyed  to  James 
H.  Patterson,  by  deed  of  that  date,  the  east  half  of  the  north- 
east quarter  of  said  section;  "also,  half  (J)  acre  on  the  north 
end  of  the  east  half  of  the  south-east  quarter  of  the  same 
section,  the  half  of  hedge  on  the  west  end  on  the  line  be- 
tween the  half  acre  and  the  balance  of  the  east  half  of  the 
south-east  quarter ;"  and  Patterson  at  once  took  actual  pos- 
session under  his  deed,  and  on  February  8,  1871,  this  deed 
was  duly  filed  for  record. 

On  the  29th  of  January,  1870,  John  F.  Cottingham  con- 
veyed to  Zachariah  llice,  by  deed  of  that  date,  (which  was 
filed  for  record  on  the  20th  of  February,  1871,)  "all  of  the 
east  half  of  the  south-east  quarter"  of  the  same  section, 
"except  one-half  acre  of  land  off  of  the  north  end  of  the 
said  east  half  of  said  south-east  quarter;  and  also  except  five 
acres  of  land  out  of  the  south-west  corner  of  said  east  half 
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of  said  south-east  quarter,  said  half  acre  of  land  and  said  five 
acres  so  excepted  having  been  heretofore  sold  to  other  parties 
by  the  said  party  of  the  first  part,  leaving  seventy-four  and 
one-half  acres  of  laud  hereby  conveyed,  more  or  less." 

On  the  11th  of  October,  1873,  Rice  conveyed  to  Jeremiah 
B.  Cottingham  the  same  land  described  in  Ills  own  deed  from 
John  F.  Cottingham,  and  by  the  same  description. 

On  the  14th  of  September,  1874,  Patterson  conveyed  to 
Samuel  E.  Parr  the  land  described  in  his  deed  from  John  F. 
Cottingham,  and  by  the  same  description. 

Jeremiah  B.  Cottingham  being  in  possession  of  the  land 
south  of  the  hedge,  and  Parr  being  in  possession  of  the  east 
half  of  the  north-east  quarter  of  this  section,  and  of  all  of 
the  east  half  of  the  south-east  quarter  lying  north  of  the 
hedge,  it  was  ascertained,  by  actual  survey,  that  that  part  of 
the  east  half  of  the  south-east  quarter  of  the  section  lying 
north  of  the  centre  line  of  the  hedge,  contained  in  fact  about 
one-third  of  an  acre  more  than  half  an  acre;  and  that  after 
laying  off  half  an  acre  from  the  north  end  of  that  half  quarter, 
a  strip  was  left  south  of  the  half  acre  and  north  of  the  centre 
of  the  hedge,  about  twelve  feet  and  six  inches  wide,  making 
a  little  more  than  one-third  of  an  acre. 

This  is  ejectment  brought  by  Jeremiah  B.  Cottingham 
against  Parr,  for  that  strip  of  land. 

The  judgment  of  the  circuit  court  was  for  the  defendant, 
and  plaintiff  appeals. 

Messrs.  Stevens,  Lee  &  Gallagher,  for  the  appellant. 
Mr.  H.  W.  Wells,  for  the  appellee. 

Mt.  Justice  Dickey  delivered  the  opinion  of  the  Court: 

The  majority  of  the  court  are  of  opinion  that  the  judgment 
of  the  circuit  court  is  right.  The  case  turns  on  the  construc- 
tion of  the  deed  of  John  F.  Cottingham  to  Patterson,  made 
on  the  16th  day  of  March,  1869.  If  the  land  in  dispute 
passed  to  Patterson  by  that  deed  the  defendant  must  prevail. 
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That  deed  was  made  before  the  deed  to  Rice,  and  was  recorded 
before  the  deed  to  Rice  was  recorded,  and  when  Rice's  deed 
was  made  Patterson  was  in  actual  open  possession  under  his 
deed.  The  case  then  stands  as  it  would  stand  had  John  F. 
Cottingham  never  made  any  conveyance  except  that  to  Pat- 
terson, and  were  he  the  plaintiff  in  this  action. 

The  description  in  his  deed  to  Patterson  says  expressly  that 
the  line  between  that  part  of  the  east  half  of  the  south-east 
quarter  which  he  conveys  and  the  balance  is  the  hedge.  It  is 
true  he  calls  it  "half  (J)  acre."  This  may,  under  the  descrip- 
tion, be  equivocal ;  but  the  rule  is,  that  a  deed  must  be  con- 
strued most  strongly  against  the  grantor.  It  is  also  a  rule 
that  where  land  is  described  in  a  deed  by  monuments  and 
quantity,  and  upon  a  survey  they  are  not  harmonious,  the 
quantity  must  yield  to  the  monuments.  In  fact,  of  all  the 
indicia  by  which  the  boundaries  of  land  are  to  be  ascertained 
that  of  quantity  is  held  perhaps  the  least  reliable.  Quantity 
yields  to  course  and  distance,  course  and  distance  to  monu- 
ments. 

The  judgment  must  be  affirmed. 

Judgment  affirmed. 


Cook  County 

v. 

Samuel  H.  McCrea. 

1.  Municipal  corporations — their  powers.  A  municipal  corporation  pos- 
sesses and  can  exercise  the  following  powers,  and  no  others:  First,  those 
granted  in  express  words ;  second,  those  necessarily  or  J 'airly  implied  in  or  incident 
to  the  powers  expressly  granted;  and  third,  those  essential  to  the  declared 
objects  and  purposes  of  the  corporation, — not  simply  convenient,  but  indispen- 
sable. Neither  the  corporation  nor  its  officers  can  do  any  act  or  make  any 
contract,  or  incur  any  liability  not  authorized  by  the  statute  or  charter  by 
which  it  is  ci-eated. 

2.  County — investment  of  sinking  fund.  The  county  board  of  Cook  county 
has  not  the  power  to  order  the  county  treasurer  to  invest  moneys  in  his  hands 
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collected  from  taxes  levied  to  create  a  sinking  fund  to  pay  the  bonds  of  the 
county,  issued  and  sold  under  the  act  of  February  23,  1872,  in  the  purchase 
of  county  bonds  issued  in  1879  for  the  purpose  of  building  a  court  house,  and 
the  treasurer  is  not  bound  to  obey  such  order. 

3.  The  court  is  not  disposed  to  deny  all  power  of  investment  whatever  of 
the  moneys  of  a  sinking  fund,  and  compel  them  to  remain  in  specie  in  the 
county  treasury,  and  lie  idle  and  unproductive  until  required  to  be  applied. 
But  it  seems  the  investment  must  be  made  in  public  securities  readily  convert- 
ible into  cash. 

This  was  an  application  for  a  mandamus,  by  Cook  county, 
against  Samuel  H.  McCrea,  treasurer  of  Cook  county. 

Mr.  Consider  H.  Willett,  for  the  petitioner. 

Messrs.  Stiles  &  Lewis,  for  the  respondent. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court: 

This  is  an  original  application  to  this  court  for  a  writ  of 
mandamus  to  compel  the  county  treasurer  of  Cook  county  to 
invest  moneys  in  his  hands  of  a  certain  sinking  fund,  in  cer- 
tain bonds  of  said  county. 

The  facts  are  these:  Under  the  act  of  February  23,  1872, 
(Rev.  Stat.  1874,  p.  314,)  Cook  county  issued  and  sold 
$1,500,000  of  bonds,  known  as  "fire  bonds"  or  "new  indebt- 
edness." Of  these,  $1,389,000  are  now  outstanding  and 
mature  May  1,  1892.  From  year  to  year  the  Board  of  County 
Commissioners  of  Cook  county  have  levied  taxes  "to  establish 
a  fund  to  pay  the  principal  of  said  bonds  when  the  same 
should  mature,"  and  there  is  now  in  the  hands  of  the  defend- 
ant, who  is  treasurer  of  Cook  county,  the  sum  of  $111,216.59 
belonging  to  said  fund. 

In  1879,  the  issue  of  $750,000  of  the  bonds  of  said  county 
was  duly  authorized,  for  the  purpose  of  building  a  court  house 
in  said  county.  Of  these,  $150,000  are  yet  in  the  hands  of 
the  county,  undisposed  of.  The  county  board  of  the  county, 
by  resolution  of  March  31,  1879,  directed  the  defendant  to 
take  $111,200  of  said  fund  in  his  hands  and  invest  it  in  said 
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new  bonds  at  par,  and  hold  the  same  until  the  maturity  of 
the  fire  bonds,  or  until  otherwise  ordered  by  the  board.  This 
the  defendant  refused  to  do,  believing  the  county  board  had 
no  power  in  the  premises.  The  county  now  seeks  by  man- 
damus to  coerce  a  compliance  with  the  said  resolution. 

The  case  turns  upon  the  power  of  the  county  board  to  make 
the  order  in  question. 

The  statutory  provisions  the  more  especially  bearing  upon 
the  subject,  are  the  following: 

The  county  boards  of  the  several  counties  shall  have  power 
to  manage  the  county  funds  and  county  business  except  as 
otherwise  specifically  provided.  Rev.  Stat.  1874,  chapter 
"  Counties,"  sec.  25. 

Whenever  a  tax  is  levied  for  the  payment  of  a  specific  debt, 
the  amount  of  such  tax  collected  shall  be  kept  as  a  separate 
fund  in  the  county  treasury,  and  expended  only  in  the  liqui- 
dation of  such  indebtedness;  provided,  that  any  surplus 
remaining  in  the  treasury  after  full  payment  of  such  indebt- 
edness shall  be  transferred  to  the  common  fund  of  the  county, 
lb.  sec.  39. 

The  county  treasurer  shall  receive  and  safely  keep  the 
revenues  and  other  public  moneys  of  the  county,  and  all  money 
and  funds  authorized  by  law  to  be  paid  to  him,  and  disburse 
the  same  pursuant  to  law.     Ch.  "County  Treasurer,"  sec.  4. 

It  is  a  general  and  undisputed  proposition  of  law,  says 
Dillon,  that  a  municipal  corporation  possesses  and  can  exer- 
cise the  following  powers,  and  no  others: 

First,  those  granted  in  express  words;  second,  those  neces- 
sarily or  fairly  implied,  in  or  incident  to  the  powers  expressly 
granted;  third,  those  essential  to  the  declared  objects  and  pur- 
poses of  the  corporation — not  simply  convenient  but  indispen- 
sable. *  *  *  Of  every  municipal  corporation,  the  charter 
or  statute  by  which  it  is  created  is  its  organic  act.  Neither 
the  corporation  nor  its  officers  can  do  any  act  or  make  any 
contract  or  incur  any  liability  not  authorized  thereby.  1  Dil- 
lon Mun.  Corp.  §  55. 
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There  is  certainly  no  express  authority  given  to  the  county 
board  of  a  county  to  require  the  treasurer  to  invest  funds  of 
the  county  in  securities  as  directed  by  the  resolution  in  this 
case. 

But  it  is  contended  that  there  is  an  implied  power  to  that 
end  embraced  in  the  provision  conferring  upon  county  boards 
power  "to  manage  the  county  funds  and  county  business, 
except  as  otherwise  specifically  provided."  This  can  not  be 
understood  to  give  to  county  boards  the  absolute  and  unlim- 
ited power  of  management  of  county  funds,  where  there  is  the 
absence  of  any  specific  provision  of  law  to  the  contrary.  It 
hardly  means  more,  we  think,  than  a  power  to  manage  the 
county  funds  and  county  business  according  to  law.  See 
JRothrocJc  v.  Carr,  55  Ind.  334.  We  certainly  can  not  allow 
to  it  any  such  scope  as  giving  a  general  power  to  county  boards 
to  invest  surplus  funds  in  the  county  treasury  in  such  manner 
as  they  shall  see  fit. 

So  far  from  there  being  any  provision  of  law  which  in 
express  words,  or  by  necessary  implication,  authorizes  the 
action  taken  by  the  county  board  in  this  case,  section  39  above 
quoted,  "that  whenever  a  tax  is  levied  for  the  payment  of  a 
specific  debt,  the  amount  of  such  tax  collected  shall  be  kept  as 
a  separate  fund  in  the  county  treasury,  and  expended  only  in 
the  liquidation  of  such  indebtedness,"  would  seem  to  prohibit 
the  doing  of  what  has  been  here  attempted. 

We  would  not  be  understood,  however,  as  applying  this  pro- 
vision with  such  strictness  as  to  deny  all  power  of  investment 
whatever  of  the  moneys  of  a  sinking  fund,  and  compel  them 
to  remain  in  specie  in  the  county  treasury,  and  lie  idle  and 
unproductive  until  required  to  be  applied  to  the  purpose  for 
which  they  were  raised. 

In  Union  Pacific  Railroad  Co.  v.  The  United  States,  an 
unreported  decision  of  the  United  States  Supreme  Court,  the 
court  remark:  "The  duty  of  the  manager  of  every  sinking 
fund  is  to  seek  some  safe  investment  for  the  moneys  as  they 
accumulate  in  his  hands,  so  that  when  required  they  may  be 
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promptly  available."  An  investment,  for  instance,  in  the 
public  funds  of  the  United  .States  is,  all  know,  so  readily  con- 
vertible into  money,  that  it  would  be  essentially  the  equivalent 
of  money.  Such  an  investment  we  are  not  prepared  to  say 
would  be  incompatible  with  the  requirement  that  the  money 
represented  by  such  investment  should  be  kept  as  a  separate 
fund  in  the  county  treasury  and  expended  only  in  liquidation 
of  the  indebtedness  it  was  raised  to  pay.  But  the  same  can 
not  be  affirmed  of  county  securities,  as  to  their  being  the  rep- 
resentative of  money.  Constant  experience  shows  that  the 
promises  to  pay  of  a  county  are  quite  different  from  being  the 
equivalent  of  money  in  hand. 

We  must  hold  that  there  was  no  rightful  authority  in  the 
county  board  to  make  the  order  of  investment  which  they  did 
in  this  case,  and  that  it  is  not  a  duty  incumbent  on  the  county 
treasurer  to  comply  with  such  order.     The  petition  for  a  writ 

of  mandamus  is  denied. 

Mandamus  refused. 


George  L.  Thatcher 


The  People  ex  rel.  McCrea,  County  Collector. 

1.  School  taxes — limitation  as  to  amount.  There  was  levied  in  a  certain 
school  district,  as  a  special  tax  for  school  purposes,  for  the  year  1878,  the  sum 
of  $3000  for  educational  pui-poses,  and  a  further  sum  for  building  purposes. 
The  equalized  valuation  of  all  the  property  in  the  district,  as  ascertained  by 
the  then  last  assessment  for  State  and  county  purposes,  was  $106,408.  The 
statute  then  in  force  limited  the  levy  for  educational  purposes  to  two  per  cent 
upon  such  assessed  valuation,  and  the  levy  being  in  excess  of  the  rate  pre- 
scribed by  this  limitation,  a  judgment  against  lands  for  alleged  delinquent 
taxes  in  respect  of  such  levy  was  adjudged  erroneous  to  the  extent  of  the  pro 
rata  part  of  such  excess. 

2.  Same — -for  building  purposes — of  the  election  to  authorize  it.  It  is  essential 
to  the  existence  of  the  power  to  levy  taxes  for  the  purpose  of  building  a  school 
house,  that  there  shall  have  been  a  vote  of  the  people  upon  the  question,  had 
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at  an  election  appointed  for  that  purpose  as  provided  in  sections  42  and  47, 
ch.  122,  Rev.  Stat.  1874,  962.  So,  where  an  election  was  held  purporting  to 
authorize  the  issuing  of  bonds  for  the  purpose  of  building  a  school  house,  but 
the  notice  of  such  election  omitted  to  state  or  give  any  information  that  such 
question  was  to  be  voted  on,  it  was  held,  that  a  levy  of  taxes  based  upon  such 
pretended  election  was  without  authority,  and  void,  and  therefore  a  judgment 
against  lands  for  the  non-payment  of  taxes  so  levied  was  erroneous. 

3.  Judgment — -for  delinquent  taxes — when  erroneous* only  as  to  part — whether 
reversed  as  to  the  whole.  Upon  an  appeal  from  a  judgment  against  lands  for 
delinquent  taxes,  it  appeared  the  tax  had  been  levied  for  school  purposes — 
$3000  for  educational  purposes,  and  $2000  in  addition  for  building  purposes. 
Of  the  $3000,  the  sum  of  $872  was  illegally  levied,  and  the  entire  levy  for  the 
$2000  was  void,  so  that  the  judgment  as  to  the  pro  rata  part  of  the  amount 
thus  illegally  assessed  was  erroneous,  leaving  only  $2128  of  the  entire  levy 
free  from  objection.  In  view  of  the  small  amount  of  tax  to  be  collected,  and 
the  difficulty  of  making  a  proper  distribution  of  it  as  against  the  lands  liable 
to  its  payment,  by  judgment  in  this  court,  the  judgment  of  the  court  below  was 
reversed  in  toio,  and  the  cause  remanded. 

Appeal  from  the  County  Court  of  Cook  county;  the  Hon. 
Mason  B.  Loomis,  Judge,  presiding. 

Mr.  George  L.  Thatcher,  for  the  appellant : 

1.  The  school  directors  are  a  quasi  corporation,  and  can 
exercise  only  the  power  and  authority  expressly  given  them 
in  chapter  122  Rev.  Stat.,  or  to  be  necessarily  implied  there- 
from. Dillon  on  Corporations,  section  10,  note;  Stevenson  v. 
School  Directors,  87  111.  257 ;  Adams  et  al.  v.  The  State  of  Illi- 
nois, use,  etc.  82  id.  133;  School  Trustees  v.  Fogleman,  76  id. 
189;  Glidden  v.  Hopkins,  47  id.  529;  Harris  v.  School  Dis- 
trict, 8  Foster,  N.  H.  58 ;  Nelson  v.  School  District,  32  K  H. 
118. 

2.  School  directors  have  no  authority  to  levy  a  tax  for 
educational  purposes,  in  excess  of  two  per  cent,  to  be  ascer- 
tained by  the  last  assessment  for  State  and  county  taxes.  Rev. 
Stat,  chapter  122,  section  43;  Mix  v.  The  People,  72  111.  245; 
Billon  on  Corporations,  section  610;  Cooley  on  Taxation,  p. 
257. 

3.  The  notice  of  the  meeting  or  election  held  October  13, 
1877,  was  not   sufficient  to   authorize  a   legal  vote   upon   the 
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question  of  issuing  bonds  by  such  school  district,  and  all  such 
votes  taken  at  such  meeting  were  void.  Sections  42  and  47 
chapter  122,  Eev.  Stat,  1874;  Dillon  on  Municipal  Corp.  sec- 
tion 206;  Sherwin  v.  Bugbee,  16  Vt.  439;  School  District  v. 
Atherton,  12  Mete.  105;  School  Directors  v.  Fogleman,  use,  etc. 
76  111.  189. 

4.  The  action  of  the  school  directors  in  issuing  bonds 
based  upon  the  authority  of  such  vote  is  void  for  want  of 
power,  and  the  bonds  are  void.  Bissell  v.  City  of  Kankakee, 
64  111.  249;  Livingston  Co.  v.  Weider,  id.  427;  Town  of  Big 
Grove  v.  Wells,  65  id.  263;  Ryan  v.  Lynch,  68  id.  160;  Tlie 
People  ex  rel.,  etc.  v.  The  Supervisors  of  The  Town  of  Santa 
Anna,  67  id.  57;   The  People  ex  rel.  v.  Town  of  Laenna,  id.  65. 

5.  The  directors  have  no  power  to  levy  a  tax  to  pay  an 
illegal  indebtedness.  School  Directors  v.  Fogleman,  76  111. 
189 ;   Clark  v.  School  Directors,  78  id.  474. 

Mr.  Consider  H.  Willett,  for  the  appellee. 


Mr.   Justice  Scholfield  delivered  the  opinion  of   the 


Court : 


This  is  an  appeal  from  a  judgment  of  the  county  court  of 
Cook  county,  against  the  lands  of  appellant,  for  school  taxes 
claimed  to  have  been  levied  by  district  No.  1,  township  No. 
39,  range  No.  12. 

Appellant  appeared  in  the  county  court  and  objected  to  the 
giving  of  judgment  against  his  lands  for  school  taxes,  for  the 
following  causes: 

"That  the  taxes  and  assessments  for  which  judgment  is 
asked  are  not  due  and  delinquent  upon  said  property  of  ob- 
jector. 

"That  said  school  taxes  are  illegal  and  void,  because  they 
have  been  levied  to  pay  an  illegal  indebtedness. 

"  That  said  school  taxes  are  void,  because  they  have  been 
levied  without  auy  authority  of  law." 

It  was  proved,  upon  the  hearing,  that  the  directors  for  dis- 
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trict  No.  1,  township  39,  range  No.  12,  required  $5000,  of 
which  $3000  was  for  educational  purposes  and  $2000  was  for 
building  purposes,  to  be  levied  as  a  special  tax  for  school 
purposes,  on  the  taxable  property  of  the  district  for  the  year 
1878,  which  was  accordingly  levied,  and  judgment  for  the 
pro  rata  amount  thereof  extended  against  the  property  of  ap- 
pellant, was  rendered,  notwithstanding  his  objection. 

Two  objections  to  this  judgment  will  be  noticed: 

1st.  It  was  shown  by  the  evidence  that  the  equalized  valua- 
tion of  all  the  property  in  the  school  district,  as  ascertained 
by  the  last  assessment  for  State  and  county  purposes,  made 
prior  to  such  tax  levy,  was  $106,408. 

It  was  provided  by  the  law  then  in  force,  "  For  the  purpose  of 
establishing  and  supporting  free  schools  for  not  less  than  five 
nor  more  than  nine  months,  in  each  year,  and  defraying  all  the 
expenses  of  the  same,  of  every  description,  for  the  purpose  of 
repairing  and  improving  school  houses,  of  procuring  furniture, 
fuel,  libraries  and  apparatus,  and  for  all  other  necessary  inci- 
dental expenses,  the  directors  of  each  district  shall  be  author- 
ized to  levy  a  tax  annually  upon  all  the  taxable  property  of 
the  district,  not  to  exceed  two  per  cent  for  educational  and 
three  per  cent  for  building  purposes,  to  be  ascertained  by  the 
last  assessment  for  State  and  county  taxes."     *     *     * 

Since  two  per  cent  upon  $106,408  is  only  $2128,  it  follows 
inevitably  that  the  levy  of  $3000  for  educational  purposes  was 
$872  in  excess  of  the  statutory  limitation,  and,  to  the  extent 
of  the  pro  rata  part  of  this  amount  for  which  judgment  was 
rendered  against  appellant's  lands,  the  judgment  was  erro- 
neous.    Mix  v.  The  People,  72  111.  241. 

2d.  It  was  also  further  shown  by  the  evidence,  that  the  only 
basis  of  the  levy  of  $2000  for  building  purposes  was  a  vote 
at  a  special  election  held  on  the  13th  day  of  October,  1877, 
purporting  to  authorize  the  issuing  of  bonds  for  such  purposes; 
that  the  notice  of  such  election  did  not  contain  any  statement 
or  information  that  the  question  of  issuing  bonds  for  building 
a  school  house^  or  for  any  purpose,  would  be  voted  on  at  such 
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election  ;  nor  has  the  question  of  issuing  bonds  or  building  a 
school  house  been  voted  on  at  any  other  election. 

By  §  47,  chap.  122,  (Rev.  Stat.  1874,  p.  962,)  it  is  provided, 
"For  the  purpose  of  building  school  houses/'  etc.,  etc.,  "the 
directors,  by  a  vote  of  the  people,  at  an  election  called  and 
conducted  as  required  in  the  forty-second  section  of  this  act, 
*     *     *     may  borrow  money,  issuing  bonds,"  etc.,  etc. 

The  forty-second  section  requires  that  notice  of  election  shall 
be  given  by  the  directors,  the  length  of  time,  and  how  posted, 
etc.,  and  that  the  notices  shall  specify  "the  question  or  ques- 
tions to  be  voted  on." 

It  was  held  in  School  Directors  v.  Fogleman,  76  111.  189, 
that  under  section  48  of  the  School  law  of  1865,  (which,  so  far 
as  the  question  before  us  now  is  concerned,  was,  in  no  essential 
respects,  different  from  the  Revised  Statutes  of  1874,)  it  was 
unlawful  for  school  directors  to  build  a  school  house  without 
a  vote  of  the  people  of  the  district  on  the  question,  and  if  they 
did  so,  their  act  would  be  null  and  void,  and  their  orders 
drawn  on  the  township  treasurer  in  payment  for  building  the 
same  would  be  void,  even  in  the  hands  of  assignees;  and 
also  that  any  tax  levied  for  the  payment  of  the  same  would  be 
void. 

Practically,  the  pretended  election  here  was  without  any 
notice,  for  the  voters  of  the  district  were  justified  in  assuming, 
inasmuch  as  there  was  no  question  in  regard  to  building  school 
houses  or  issuing  bonds  specified  in  the  notices  published,  that 
no  vote  would  be  taken  on  such  questions.  It  is  fair  to  assume 
that  many  remained  away  and  refrained  from  voting  who 
would  have  been  present  and  voted  had  they  been  notified  an 
election  would  be  had  on  these  questions.  The  want  of  notice 
goes  to  the  existence  of  the  power  (and  not  merely  its  defective 
execution,)  to  issue  the  bonds.  Hence  the  levy  for  their  pay- 
ment is  illegal,  and  the  judgment  to  that  extent  is  also  error 
neons.  Williams  v.  Town  of  Roberts,  88  111.  11;  Bissell  v. 
Kankakee,  64  id.  249;  Livingston  Co.  v.  Weider,  id.  427;  Town 
of  Big  Grove  v.  Wells,  65  id.  263;  Byan  v.  Lynch,  68  id.  160; 
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The  People  ex  rel.  v.  Supervisors,  etc.  of  The  Town  of  Santa 
Anna,  67  id.  57;  People  v.  Town  of  Laenna,  id.  65;  School 
Directors  v.  Fogleman,  supra;  Clark  v.  School  Directors,  78 
id.  474. 

In  view  of  the  small  amount  of  tax  left  free  of  objection, 
and  the  difficulty  of  making  a  proper  distribution  of  it  as 
against  the  lands  liable  for  its  payment,  by  judgment  in  this 
court,  we  deem  it  advisable  to  reverse  the  judgment  in  toto 
and  remand  the  cause.  And  we  do  this  the  more  readily  be- 
cause there  has  been  no  argument  in  this  court  on  behalf  of 
appellee,  and  it  is  possible,  on  this  ex  parte  consideration, 
material  matters  affecting  those  portions  of  the  tax  which  we 
have  condemned  may  have  escaped  our  attention. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Arthur  M.  Pierce 

v. 

Henry  W.  McClellan. 

1.  Limitation— *o  bill  by  partner  for  account.  A  bill  for  an  account  by  one 
partner  against  another  is  barred  after  the  lapse  of  five  years  after  the  disso- 
lution of  the  partnership,  unless  the  defendant  has  been  absent  from  the  State 
a  portion  of  that  time. 

2.  Same— presumption  as  to  party's  absence  from  the  State.  Where  a  bill  is 
filed  for  a  partnership  accounting  more  than  five  years  after  the  firm  has  been 
dissolved,  if  the  defendant  has  been  absent  from  the  State  portions  of  that 
time,  the  burden  of  proof  is  upon  the  complainant  to  overcome  the  presump- 
tion of  a  bar  created  by  lapse  of  time,  by  showing  that  taking  out  the  time 
of  his  absence  five  years  are  not  left. 

3.  Same— may  be  set  up  in  answer.  The  defendant  in  a  bill  in  chancery 
may  set  up  and  rely  on  the  bar  of  the  Statute  of  Limitations  by  answer. 
If  set  up  by  a  formal  plea,  by  the  ancient  practice  it  should  be  accompanied 
hy  an  answer. 

4.  Partners— not  trustees  after  dissolution.  If  partners,  during  the  exist- 
ence of  the  partnership,  are  trustees  for  each  other,  that  relation  certainly 
ceases  when  the  firm  is  dissolved  and  its  business  closed. 


246  Pierce  v.  McClellan.  [Sept.  T. 

Opinion  of  the  Court. 

Writ  of  Error  to  the  Circuit  Court  of  Peoria  county; 
the  Hon.  Joseph  W.  Cochran,  Judge,  presiding. 

Mr.  L.  Harmon,  and  Mr.  Dan.  E.  Sheen,  for  the  plaintiff 
in  error. 

Messrs.  Cratty  Bros.,  and  Messrs.  McCoy  &  Pratt,  for 
the  defendant  in  error. 

Mr.  Chief  Justice  Walker  delivered  the  opinion  of  the 
Court : 

This  was  a  bill,  filed  by  appellee  against  Bobb,  in  his  life- 
time, for  an  account  of  the  affairs  of  a  partnership  which  had 
previously  existed  between  them.  It  appears  that  the  part- 
nership was  dissolved  on  the  16th  day  of  August,  1867,  and 
the  bill  was  filed  on  the  26th  day  of  March,  1875,  seven 
years  seven  months  and  ten  days  after  the  dissolution.  Bobb, 
in  his  answer,  set  up  and  relied  on  the  Statute  of  Limitations, 
as  a  bar  to  the  suit.  The  evidence  shows  that  Bobb,  during 
all  that  time,  resided  in  Peoria,  in  this  State,  but  was  tem- 
porarily absent  a  portion  of  the  time  in  other  States. 

But  appellee  relies  on  the  13th  section  of  the  Limitation 
law  of  1845  (Rev.  Stat.  p.  348),  and  the  evidence,  to  overcome 
the  presumption  of  the  bar  that  is  raised  by  the  first  section, 
which  bars  all  actions  of  this  character  in  five  years. 

The  13th  section  provides,  that  "if  any  person  or  persons, 
against  whom  there  is  or  shall  be  any  cause  of  action  *  * 
shall  be  out  of  this  State  at  the  time  of  the  cause  of  action 
accruing,  or  any  time  during  which  a  suit  may  be  instituted 
on  such  cause  of  action,  then  the  person  or  persons  who  shall 
be  entitled  to  such  action  shall  be  at  liberty  to  bring  the  same 
against  such  person  or  persons,  after  his  or  their  return  to 
this  State,  and  the  time  of  such  person's  absence  shall  not  be 
counted  or  taken  as  a  part  of  the  time  limited  by  this  chapter." 

This  presents  the  question,  whether  Bobb,  after  the  disso- 
lution of  the  partnership,  and  before  the  suit  was  brought, 
was  absent  from  the  State  a  sufficient  length  of  time  to  leave 
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less  than  five  years.  On  a  careful  examination  of  the  evi- 
dence, we  are  satisfied  that  it  fails  to  show  he  was  in  the  State 
less  than  five  years  during  that  time.  It  all  depends  upon 
Bobb's  evidence.  And  he  swears  he  was  unable  to  fix  the 
length  of  time  he  was  absent.  He  testifies  that  he  was  not 
absent  much  during  the  last  three  years  before  suit  was 
brought;  that  he  was  certainly  in  Peoria  six  months  or  more 
every  year  during  the  period  from  the  dissolution  to  the  time 
Avhen  the  suit  was  brought.  It  is  on  this  last  statement  that 
appellee  most  stfongly  relies  to  take  his  case  out  of  the  statute. 

If  we  were  to  suppose  that  he  was  absent  a  month  each  of 
the  last  three  years,  that  would  be  certainly  a  considerable 
portion  of  time,  yet  it  would  leave  two  years  and  nine  months  ; 
and  when  he  says  he  was  in  Peoria  six  months  or  more  every 
year,  that  would  give,  of  the  other  four  years  and  seven 
months,  two  years  and  three  months,  making  five  years,  and 
leave  twenty  days  to  be  added.  This  would  be  more  than  the 
full  statutory  period  of  limitation.  Whilst  we  are,  from  this 
evidence,  unable  to  determine  with  certainty,  we  are  inclined 
to  think  the  probabilities  are  that  the  period  was  even  longer. 
But  it  was  for  appellee  to  overcome,  with  evidence,  the  pre- 
sumption of  a  bar  created  by  the  lapse  of  more  than  the 
statutory  period.  We  think  he  has  failed  to  do  this.  Nor 
can  we  see  that  the  evidence  preponderates  in  his  favor.  We 
must,  therefore,  hold  that  the  bar  of  the  statute  is  established. 

Appellee,  in  his  brief,  says  that  the  statute  should  not  be 
held  to  apply  in  this  case,  because  each  partner  is  a  trustee  for 
the  other;  and  if  it  does  apply,  the  statute  should  have  been 
set  up  by  special  plea,  and  not  by  answer.  To  the  first 
proposition  we  need  only  to  say,  that  on  the  dissolution  of  the 
firm  and  the  close  of  its  business,  if  such  is  the  relation 
of  partners  to  each  other  whilst  the  partnership  lasts,  it  cer- 
tainly ceases  when  the  firm  is  dissolved.  It  has  been  held 
that  the  plea  of  the  statute  may  be  interposed  to  a  bill  for  an 
account,  after  the  dissolution  of  a  partnership.  Barber  v. 
Barber,  18  Yes.  286  ;  Atwater  v.  Goodrich,  Edwards'  Ch.  E. 
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417;  Colyer  on  Part.  207.     We  regard   it  as  well  recognized 
law. 

Nor  is  there  any  force  in  the  objection,  that  the  defence 
should  be  made  by  plea  and  not  by  answer.  In  the  case  of 
Nichols  v.  Pad-field,  77  111.  253,  the  doctrine  is  recognized 
that  this  defence  may  be  set  up  in  an  answer.  And  the  prac- 
tice was  again  recognized  in  the  case  of  Borders  v.  Murphy, 
78  111.  81.  Also,  see  Van  Hook  v.  Whitlock,  7  Paige  R.  373; 
Story's  Eq.  PI.  sec.  751  When  interposed  by  answer,  it 
operates  as  and  has  the  effect  of  a  plea.  ~Nqp  do  we  see  any 
objection  to  the  practice.  If  a  separate  formal  plea  had  been 
filed,  according  to  the  ancient  practice  it  would  have  to  be 
accompanied  by  an  answer.  Hence  there  can  be  no  practical 
benefit  by  prohibiting  it  from  being  set  up  in  the  answer. 

The  defence  of  the  Statute  of  Limitations  having  been 
established,  the  court  below  erred  in  rendering  a  decree  in 
favor  of  complainant,  and  it  must  be  reversed,  and  the  bill 
dismissed. 

Decree  reversed. 


Asahel  Gage 

V. 

Richard  P.  Lightburn  et  al. 

1.  Partition — jurisdiction  to  determine  conflicting  titles.  Under  section  39, 
ch.  106,  Rev.  Stat.  1874,  in  all  suits  for  partition  of  real  estate,  whether  com- 
menced by  bill  in  chancery  or  by  petition,  the  court  has  jurisdiction  to  inves- 
tigate and  determine  all  questions  of  conflicting  titles  to  the  pi-operty  sought 
to  be  partitioned. 

2.  So,  in  a  suit  for  partition,  it  was  alleged  that  one  of  the  claimants  held 
only  under  a  tax  deed,  and  that  such  tax  deed  was  void,  for  the  reason  a  por- 
tion of  the  tax  upon  which  it  was  founded  was  void,  because  the  certificate 
of  the  school  directors  under  which  the  tax  was  levied  was  not  such  as  was 
required  by  law,  and  was  not  filed  in  proper  time;  and  further,  that  the  deed 
was  issued  without  authority  of  law,  setting  out  the  affidavit  upon  which  it 
was  issued,  and  the   notice  given.     The  circuit   court  found   that  the   grantor 
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of  the  person  so  claiming  under  the  tax  deed  had  purchased  the  property  at  a 
tax  sale,  and  had  paid  certain  moneys  which  had  not  been  refunded,  and  that 
the  present  claimant  under  the  tax  deed  was  equitably  entitled  to  receive  from 
the  owners  the  sums  so  paid,  with  interest.  It  was  held,  that  under  the  statute, 
the  suit  being  by  bill  in  chancery  or  by  petition,  the  court  had  jurisdiction  to 
investigate  and  determine  the  questions  thus  presented. 

3.  Tax  deed  —  as  evidence  of  title.  Where  a  tax  deed  is  relied  upon  as 
evidence  of  paramount  title,  it  must  be  supported  by  a  valid  judgment  and 
precept. 

Appeal  from  the  Appellate  Court  of  the  First  District;  the 
Hon.  Theodore  D.  Murphy,  presiding  Justice,  and  the  Hon. 
Geo.  W.  Pleasants  and  Hon.  Joseph  M.  Bailey,  Justices. 

This  was  a  proceeding  for  the  partition  of  real  estate,  com- 
menced in  the  Superior  Court  of  Cook  county,  where  it  was 
tried  before  the  Hon.  Samuel  M.  Moore.  On  appeal  to 
the  Appellate  Court  the  decree  of  the  Superior  Court  was 
affirmed.     Thereupon  an  appeal  was  taken  to  this  court. 

Mr.  Augustus  1ST.  Gage,  and  Mr.  M.  R.  M.  Wallace, 
for  the  appellant : 

This  is  either  a  bill,  or  petition  for  partition.  In  either 
case  the  court  has  no  jurisdiction  to  adjudicate  the  title  of  ap- 
pellant. 

The  jurisdiction  of  courts  in  partition,  either  at  law  or  in 
chancery,  is  confined  to  the  adjustment  and  apportionment 
between  holders  of  undivided  interests.  Freeman  on  Coten- 
ancy and  Partition,  p.  521,  sec.  431 ;  sec.  1,  ch.  106,  Rev.  Stat.; 
sec.  5,  ch.  106,  id. 

If  a  petition,  this  is  a  statutory  proceeding,  and  the  statute 
is  mandatory  and  exclusive.     Scoville  v.  Hilliard,  48  111.  453. 

And  the  court  acts  as  a  court  of  law,  and  mere  equitable 
claims  and  titles  can  not  be  investigated;  as  to  those,  resort 
must  be  had  to  courts  of  equity  for  relief.  Greenup  v.  Seioell, 
18  111.  53;  Louvalle  v.  Menard,  1  Gilm.  39. 

Estates  in  severalty  are  not  within  the  province  of  this  stat- 
ute. McConnell  v.  Kibbe,  43  111.  12;  Scoville  v.  Hilliard, 
48  id.  453;  Boss  v.  Cobb,  45  id.  Ill;  52  id.  449. 
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A  decree  in  partition  can  not  be  had  while  the  premises  are 
held  adversely  by  other  parties.  Mattair  v.  Payne,  15  Fla. 
682. 

A  court  of  equity  can  not  make  partition  of  land  unless  the 
title  is  clear. 

Courts  of  equity  have  no  jurisdiction  to  try  controversies 
about  the  title  to  land.  Walker  v.  Laflin,  26  111.  473,  and 
authority  there  cited. 

In  most  of  the  States  proceedings  for  partition  can  not  be 
sustained  while  the  property  to  be  divided  is  held  adversely 
to  the  petitioner.  Freeman  on  Cotenancy  and  Partition,  sec. 
481,  p.  586. 

If  this  is  a  proceeding  under  the  statute,  ch.  106,  then  it 
must  be  a  proceeding  at  law,  as  a  proceeding  in  chancery  for 
partition  is  not  governed  by  the  statute.  Labadie  et  al.  v. 
Hewett,  85  111.  341;  Hess  v.  Vose,  52  id.  472. 

This  being  so,  the  court  could  not  exercise  any  chancery 
powers  except  such  as  are  expressly  given  by  the  act. 

When  property  is  held  adversely  to  the  petitioner,  proceed- 
ings for  partition  can  not  be  sustained,  and  the  holder  of  an 
adverse  legal  title  is  not  a  necessary  party.  Freeman  on  Co- 
tenancy and  Partition,  p.  586,  sec.  481. 

Proceedings  for  partition  are  not  designed  as  an  alternative 
remedy  with  an  action  of  ejectment.     Same,  sec.  447,  p.  545. 

The  object  of  the  proceeding  in  a  petition  for  partition  is 
to  turn  an  estate  that  is  possessed  in  common  into  an  estate  in 
severalty,  and  not  to  furnish  a  mode  of  settling  conflicting 
titles.     Same,  sec.  447,  p.  446. 

Mere  legal  titles  can  not  be  adjudicated  in  this  proceeding 
even  in  chancery.  Same,  sec.  503,  p.  615  ;  Deery  v.  IloClin- 
tock,  31  Wis.  202;  Hamilton  v.  Quimby,  46  111.  90. 

Messrs.  G.  &  W.  Garnett,  for  the  appellees : 

The  court  was  authorized  by  sec.  39,  ch.  106,  (Partition 
Act)  to  determine  whether  Lightburn  and  Caldwell,  or  Gage, 
owned  the  land. 
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In  the  case  of  Henrichsen  v.  Hodgen  et  al.  67  111.  179,  the 
Supreme  Court  permitted  the  litigation  in  a  suit  in  chancery 
for  partition,  of  an  adverse  title  to  eighty  acres  of  land  out  of 
the  ninety  that  was  sought  to  be  partitioned. 

In  Harrer  et  al.  v.  Wallner,  80  111.  197,  the  Supreme  Court 
approved  the  adjustment  in  a  chancery  suit  of  adverse  titles 
to  the  whole  of  the  premises. 

A  court  of  equity  has  jurisdiction  in  partition,  even  though 
the  possession  is  adverse  to  the  complainant.  Howey  et  al.  v. 
Goings,  13  111.  108. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court: 

This  was  a  proceeding  commenced  either  by  bill  in  equity 
or  by  petition  to  partition  certain  lots  among  parties  alleged 
to  be  the  owners  in  fee. 

It  is  alleged  the  county  clerk  of  the  county  in  which  the  lots 
are  situated  executed  and  delivered  to  defendant,  Gage,  a  tax 
deed  for  the  lots  described;  that  defendant  has  no  other  claim 
to  such  property,  and  that  the  tax  deed  is  void. 

It  is  said  a  portion  of  the  tax  for  which  the  property  was 
sold  was  void,  for  the  reason  the  certificate  of  the  school  direc- 
tors under  which  the  same  was  levied  was  not  such  a  certificate 
as  is  required  by  law,  and  was  not  filed  in  time;  that  the  deed 
issued  to  defendant  was  without  authority  of  law,  setting  out 
copies  of  the  affidavit  upon  which  the  deed  was  issued,  and 
the  notice  given,  and  hence  it  is  alleged  defendant  had  no  title 
to  the  property  adverse  to  that  of  petitioners. 

The  court  found  that  petitioners  and  one  Caldwell  were  the 
owners  of  the  property,  and  that  defendant  Gage's  grantor 
had  purchased  the  property  at  tax  sale,  and  had  paid  certain 
moneys  which  had  not  been  refunded,  and  that  defendant  was 
equitably  entitled  to  receive  from  the  owners  the  sums  so  paid, 
with  interest. 

On  appeal  to  the  Appellate  Court  that  decree  was  affirmed, 
and  defendant,  Gage,  brings  the  case  to  this  court. 

The  first  position  taken  is,  that  the  circuit  court,  in  a  par- 
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tition  proceeding,  has  no  jurisdiction  to  investigate  and  deter- 
mine what  is  termed  the  adverse  title  of  defendant,  Gage,  to 
the  property  in  question.  This  we  think  is  a  misapprehension 
of  our  statute  on  this  subject.  Section  39,  ch.  106,  provides 
that  "in  all  suits  for  partition  of  real  estate,  whether  by  bill 
in  chancery  or  by  petition,  the  court  may  investigate  and  de- 
termine all  questions  of  conflicting  or  controverted  titles,  and 
remove  clouds  upon  the  titles  to  any  of  the  premises  sought 
to  be  partitioned." 

It  will  be  perceived  it  makes  no  difference  whether  this  pro- 
ceeding was  commenced  by  bill  or  by  petition.  In  either  case 
the  statute  confers  jurisdiction  upon  the  court  to  investigate 
and  determine  conflicting  titles  to  the  property.  The  case  of 
Hcnrichsen  v.  Hodgen,  67  111.  179,  was  for  the  partition  of 
lands,  commenced  by  bill.  It  was  objected  that  Henrichson 
being  in  possession,  the  proper  remedy  as  to  him  was  at  law 
by  an  action  of  ejectment;  but  it  was  held  the  court  having 
obtained  jurisdiction  of  the  case,  for  the  purpose  of  partition, 
might  do  complete  justice  between  the  parties  and  dispose  of 
the  whole  question  of  title  between  them,  and  thus  save  the 
necessity  of  a  resort  to  an  additional  suit.  That  case  gave 
construction  to  the  statute  cited,  and  must  be  regarded  as  con- 
clusive as  to  the  objection  to  the  jurisdiction  of  the  court  in 
the  case  at  bar. 

Before  the  tax  deed  to  defendant,  Gage,  could  become  evi- 
dence of  paramount  title  to  the  property  in  him,  it  must  be 
shown  it  was  founded  on  a  valid  judgment.  No  judgment 
for  taxes  against  the  property  is  shown,  nor  any  precept  au- 
thorizing the  sale.  Unless  a  judgment  for  taxes  against  the 
property,  and  precept  are  shown,  the  tax  deed  will  not  divest 
absolutely  the  title  of  the  former  owners,  and  it  will  not  be 
necessary  to  discuss  the  objections  taken  to  a  portion  of  the 
taxes  for  which  the  property  was  sold,  nor  whether  the  pur- 
chaser complied  with  the  statute  as  to  giving  notice  before 
taking  out  a  tax  deed. 

The  judgment  will  be  affirmed. 

Judgment  affirmed. 
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A.  C.  Little  et  al. 

v. 
John  Allington. 

1.  Change  of  venue — application,  how  made.  An  application  for  a  change 
of  venue  should  be  made  by  petition  verified  by  affidavit,  and  can  not  be  made 
by  merely  filing  a  motion  for  that  purpose,  and  the  fifing  of  such  a  motion 
will  not  prevent  a  default  from  being  taken  for  want  of  pleas. 

2.  Same — vacating  order  for  non-payment  of  costs.  Where  a  party  fails  to 
pay  the  costs  of  a  change  of  venue  as  required  in  the  order  granting  the  change, 
the  court  may  properly  vacate  or  set  aside  such  order  and  proceed  to  trial. 
The  neglect  of  the  clerk  to  make  out  the  costs  within  the  time  limited  for  their 
payment  will  not  excuse  the  party  in  neglecting  to  pay  them.  He  should  pro- 
cure an  order  compelling  the  clerk  to  tax  the  costs,  if  necessary. 

3.  Default — setting  aside.  An  application  to  set  aside  a  default  not  based 
upon'an  affidavit  of  a  defence  upon  the  merits  is  properly  denied. 

Appeal  from  the  City  Court  of  Aurora;  the  Hon.  Frank 
M.  Annis,  Judge,  presiding. 

Messrs.  Little  &  White,  for  the  appellants. 

Mr.  A.  J.  Hopkins,  and  Mr.  A.  G.  McDole,  for  the  appel- 
lee. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court 

This  was  an  action  of  debt  on  an  appeal  bond,  brought  by 
John  Allington,  appellee,  against  A.  C.  Little  and  J.  W. 
Rice,  appellants,  in  the  City  Court  of  Aurora. 

The  appellee  filed  an  affidavit  of  claim  with  his  declaration. 
At  the  term  to  which  the  summons  was  returnable,  but  before 
a  default  was  taken,  the  appellants  filed  a  motion  for  a  change 
of  venue,  on  June  11,  1877,  but  without  petition  or  affidavits. 
On  June  18,  the  court  entered  an  order  in  the  following  words: 
"All  pleas  to  be  filed  by  to-morrow  morning;"  and  on  the 
19th  of  June,  appellants  were  defaulted  for  want  of  pleas. 
Immediately  thereafter,  on  the  same  day,  appellants  filed  a 
petition  verified  by  affidavit  for  a  change  of  venue,  which  was 
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considered  by  the  court.  And  on  the  22d  of  June  an  order 
was  entered  changing  the  venue  of  the  cause  to  the  circuit 
court  of  Kane  county,  on  condition  that  appellants  should 
pay  to  the  clerk  the  costs  of  such  change  of  venue  by  Friday 
morning,  June  29. 

It  appears  that  within  a  day  or  two  after  the  entry  of  such 
order,  the  appellant  Little  called  upon  the  clerk  of  the  court 
for  a  statement  of  the  amount  of  the  costs  of  such  change  of 
venue,  with  the  intention  of  paying  the  same  at  that  time,  but 
the  clerk  stated  that  he  did  not  know  the  amount.  The  ap- 
pellants did  nothing  more  towards  ascertaining  or  paying  such 
costs,  until  Friday  morning,  June  29,  when  appellant  Little 
stated  to  the  court  that  he  had  asked  the  clerk  for  the  amount 
of  such  costs;  that  the  clerk  had  answered  him  that  he  did  not 
know  how  much  they  were,  and  that  he  did  not  know  the 
amount  himself,  but  that  he  had  been  and  was  then  ready  to 
pay  the  same.  The  court  on  the  same  day,  after  hearing  such 
statement,  made  an  order  vacating  the  order  changing  the 
venue,  for  non-compliance  with  its  terms. 

The  appellants  then  moved  to  set  aside  the  defaults  entered 
against  them  on  the  19th  of  June,  but  the  court  overruled  the 
motion  to  set  aside  the  defaults,  and  proceeded  to  a  trial  and 
entered  judgment  against  appellants. 

Appellants  did  not  in  the  first  instance  proceed  properly  to 
obtain  a  change  of  venue.  The  application  should  have  been 
made  by  petition,  verified  by  the  affidavits  of  the  petitioners, 
and  could  not  be  made  by  merely  filing  a  motion  for  that  pur- 
pose. The  defaults  of  appellants  entered  on  June  19  were 
properly  entered,  for  no  pleas  had  been  filed  and  no  sufficient 
application  for  a  change  of  venue  had  been  made. 

After  such  defaults  were  taken,  the  court  entertained  a  peti- 
tion in  proper  form  for  a  change  of  venue,  which  was  granted ; 
and  an  order  was  made  changing  the  venue  of  the  cause  to 
the  circuit  court  of  Kane  county,  on  condition  that  appellants 
should  pay  the  costs  of  such  change  by  the  morning  of  June 
29. 
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Appellants  having  failed  to  pay  the  costs  of  changing  the 
venue,  within  the  time  limited  by  the  court,  the  order  grant- 
ing the  change  of  venue  became  as  against  appellee,  void  by 
operation  of  the  statute,  (sec.  13,  ch.  146,  Rev.  Stat.  1874,) 
and  it  was  altogether  proper  that  the  court  should  on  his 
motion  so  declare  it  or  set  the  same  aside.  The  cause  was 
then  pending  in  the  City  Court  of  Aurora  on  the  declaration 
and  affidavit  of  claim  of  appellee  and  the  defaults  of  the  appel- 
lants. 

The  motion  to  set  aside  the  defaults  of  appellants  was  not 
based  upon  an  affidavit  of  merits.  The  affidavits  of  the  clerk 
and  A.  C.  Little,  which  the  court  refused  permission  to  file, 
nowhere  contain  an  intimation  that  there  was  a  defence  to 
the  action  upon  the  merits,  and  we  can  not  regard  the  refusal 
of  the  court  to  set  aside  the  defaults  as  error.  The  motion  to 
set  aside  the  defaults  having  been  properly  overruled,  the  court 
was  right  in  hearing  evidence  and  entering  judgment. 

The  omission  of  the  clerk  to  state  to  appellants  the  amount 
of  costs  to  be  paid  on  the  change  of  venue  would  not  relieve 
them  from  the  order  to  pay  within  the  time  specified.  They 
could  have  applied  to  the  court  upon  a  proper  case  made  in 
apt  time  for  an  order  on  the  clerk  to  tax,  if  necessary,  the 
costs  of  the  proceeding. 

Perceiving  no  sufficient  cause  to  disturb  the  judgment  it  is 
affirmed. 

Judgment  affirmed. 


Lucas  Hicks 

v. 

H.  E.  Silliman  et  al. 

1.  Surface  waters — rights  of  servient  and  dominant  heritages.  While  it  is 
proper  for  the  owner  of  land  to  use  and  cultivate  it  according  to  the  ordinary- 
modes  of  good  husbandry,  although  by  doing  so  it  may  interfere  with  the 
natural  flow  of  surface  water  in  passing  over  his  own  land,  so  as  to  increase 
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or  diminish  the  amount  that  would  otherwise  reach  the  land  of  an  adjacent 
proprietor,  and  thereby  cause  him  an  injury  for  which  the  law  gives  no  redress, 
yet  such  owner  has  no  right,  by  the  construction  of  ditches  and  embankments 
or  other  artificial  structures,  to  collect  together  the  surface  water  from  his  own 
land,  or  from  those  of  other  persons,  and  precipitate  them  in  undue  and 
unnatural  quantities  upon  the  land  of  his  neighbor,  and  if  he  attempts  to  do 
so,  a  court  of  equity  will  interpose  to  prevent  the  act.* 

2.  Injunction — to  prevent  improper  diversion  of  surface  waters.  The  remedy 
by  injunction  in  such  cases  is  clearly  established. 

3.  Evidence — inferences  from  facts  proven.  When  certain  facts  are  ad- 
mitted or  proved,  the  court  trying  the  case  will  take  notice,  without  further 
proof,  of  all  such  presumptions  and  inferences  arising  from  them  as  are  war- 
ranted by  uniform  experience,  and  also  of  all  such  consequences  as  are  known 
to  flow  from  the  laws  which  govern  matter  and  which  are  applicable  to  the 
proven  or  admitted  facts,  and  in  drawing  such  conclusions  the  court  may  also 
avail  of  matters  of  science. 

4.  So,  where  it  is  shown  that  land  of  one  person  slopes  toward  an  adjacent 
tract  belonging  to  another,  and  the  owner  of  the  dominant  heritage  is  threat- 
ening by  artificial  means  to  gather  the  surface  waters  from  his  own  and  other 
contiguous  lands  in  large  quantities,  and  by  means  of  ditches  and  embank- 
ments is  preparing  to  conduct  it  to  a  point  on  his  own  land  near  the  servient 
heritage,  and  there  permit  them  to  escape,  it  does  not  require  the  opinions  of 
witnesses  to  establish  the  conclusion  that  if  the  surface  water  is  permitted  to 
be  thus  collected  and  discharged,  it  will  certainly  flow  upon  the  servient  her- 
itage in  unnatural  and  undue  quantities. 

5.  And  in  such  case,  where  it  further  appears  that  the  land  upon  which 
this  undue  proportion  of  surface  water  is  about  to  be  thrown  is  so  unusually 
low  and  wet  that  it  is  barely  susceptible  of  cultivation,  and  without  any 
drainage  whatever,  the  court  would  be  fully  warranted,  without  further  tes- 
timony, in  reaching  the  conclusion  that  the  land  would  be  thereby  injured,  and 
the  owner  entitled  to  protection  from  such  a  result. 

6.  Pleading  and  evidence — variance.  Where  a  part  only  of  the  allega- 
tions are  proved,  and  the  part  thus  proved  shows  a  right  of  action,  the  plaintiff 
will  be  entitled  to  recover  pro  tanto,  and  this  rule  obtains  both  at  law  and  in 
equity.  It  is  only  where  the  allegation  is  descriptive  of  the  cause  of  action, 
and  is  not  severable,  that  a  variance  is  fatal.  It  is  not  necessary  that  a 
complainant  should  prove  the  injury,  or  threatened  injury,  to  the  full  extent 
charged,  but  it  is  sufficient  if  he  proves  enough  to  entitle  him  to  the  relief 
sought. 

*See  also,  on  this  subject,  Toledo,  Wabash  and  Western  Railway  Co.  v.  Morri- 
son, 71  111.  616;  Gormley  v.  Sanford,  52  id.  158;  ^Lltan  and  Upper  Alton  Horse 
Raihoay,  etc.  Co.  v.  Deilz,  50  id.  210;  Oillham  v.  Madison  County  Railroad  Co. 
49  id.  484. 
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7.  So,  where,  upon  bill  in  chancery  to  restrain  the  defendant  from  divert- 
ing surface  water  which  had  gathered  in  a  pond  so  as  to  precipitate  the  same 
upon  complainant's  land,  it  was  alleged  the  defendant  was  attempting  and 
intending  to  drain  all  the  water  from  the  pond  upon  complainant's  land,  and 
the  proof  showed  that  the  means  employed  by  the  defendant  would  prevent  a 
portion  of  the  water  from  the  pond  being  discharged  in  the  manner  alleged, 
this  was  held  to  be  no  such  variance  as  would  defeat  the  remedy  as  to  so  much 
of  the  injury  as  was  actually  threatened. 

Appeal  from  the  Appellate  Court  of  the  Second  District ; 
the  Hon.  Nathaniel  J.  Pillsbury,  presiding  Justice,  and 
the  Hon.  Joseph  Sibley  and  Hon.  E.  S.  Leland,  Justices. 

This  was  a  bill  for  an  injunction,  filed  by  H.  E.  Silliman, 
E.  H.  Preston,  Hiram  Reed,  John  Cutler,  Mary  P.  Webster, 
John  Sturm  and  Wallace  Sturm,  in  the  Peoria  county  circuit 
court,  against  Lucas  Hicks,  on  the  3d  day  of  October,  1877. 

The  object  of  the  bill  was  to  perpetually  enjoin  the  defend- 
ant from  completing  certain  ditches  and  embankments  which 
he  was  then  engaged  in  constructing  on  his  own  lands,  on  the 
alleged  ground  that  when  completed  they  would  have  the 
effect  of  diverting  the  natural  flow  of  the  surface  waters  on 
his  own  lands,  and  thereby  throw  them  together  with  other 
accumulations  of  water  in  increased  and  unnatural  quantities 
upon  the  lands  of  the  complainants.  In  other  words,  it  was 
a  bill  to  prevent  a  threatened  nuisance. 

The  bill  charges,  in  substance,  that  complainants  are  citi- 
zens of  Peoria  county,  and  land  owners  in  Medina  town- 
ship, being  town  10  north,  range  8  east.  That  Silliman  is 
part  owner,  and  is  in  possession  with  his  mother,  of  90  acres 
off  the  north  side  of  the  south-west  of  section  3  ;  said  Preston 
is  owner  of  part  of  the  south-east  and  south-west  quarters  of 
section  3;  said  Peed  is  owner  of  part  of  the  south-west  section 
3,  and  part  of  the  north-east  quarter  and  part  of  the  north- 
west quarter  of  section  10,  being  53  acres;  said  Webster  is 
the  owner  and  in  possession  of  80  acres,  part  of  the  north 
half  of  section  10;  John  Sturm  is  the  owner  and  in  possession 
of  80  acres,  part  of  the  north  half  of  section  10,  and  240 
17—93  III. 
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acres  south  half  section  10 ;  and  said  Wallace  Sturm  is  the 
owner  and  in  possession  of  the  north  half  of  the  south-east 
quarter  of  section  10.  That  they  have  been  in  possession  of  said 
lands  many  years,  and  live  upon  and  cultivate  the  same ;  val- 
uable improvements  are  thereon;  the  same  are  used  as  home- 
steads by  the  said  several  parties ;  that  they  are  susceptible  of 
cultivation  or  for  grazing,  and  are  valuable  and  productive. 
That  one  Lucas  Hicks  is  owner  and  in  possession  of  the  south- 
east quarter  of  section  34,  town  11  north,  8  east,  fourth  prin- 
cipal meridian,  in  said  county  ;  also  of  the  north-east  quarter 
section  3,  10  north,  8  east;  that  for  many  years  there  has 
been  a  large  pond  of  water  constantly  standing  on  the  first 
named  tract,  owned  by  said  Hicks,  covering  about  100  acres; 
such  pond  or  lake  was  upon  said  land  at  the  time  said  Hicks 
became  the  purchaser  thereof,  and  for  many  years  before; 
that  it  was  a  natural  reservoir  and  receptacle  for  the  water 
flowing  through  what  is  known  as  Hallock  creek,  flowing 
therein  near  the  north  end  thereof.  Said  pond  in  dry  seasons 
is  not  less  than  four  feet  deep,  and  in  high  water  is  of  greater 
depth,  and  has  for  many  years  been  the  drainage  for  that  part 
of  the  country;  that  said  pond,  when  left  to  seek  its  natural 
outlet  for  surplus  water,  never  has  been  of  any  permanent  or 
material  injury  to  the  complainants.  The  bill  shows  that  said 
Hicks  has  been  at  work  for  some  time  past,  as  secretly  as  possi- 
ble, attempting  to  create  an  outlet  for  said  pond  and  complete 
drainage  upon  and  over  the  land  of  the  complainants;  that 
for  some  time  he  has  been  at  work  throwing  up  an  embank- 
ment along  the  whole  east  side  of  said  pond,  thereby  making 
a  channel  for  said  stream,  that  has  hitherto  emptied  into  the 
north  end  of  the  pond  along  the  side  of  said  pond  to  the  north 
side  of  the  tract  of  land  described  as  belonging  to  him,  and 
he  has  now  employed  a  large  number  of  men  and  teams, 
and  is  digging  in  a  southerly  direction  across  the  said 
south-east  of  34,  owned  by  him,  as  a  further  channel  for  said 
stream,  and  as  an  outlet  for  said  pond,  thereby  attempting  and 
intending  to  drain  all  the  water  from  said  creek  and  pond  upon 
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complainants'  land,  which  lies  in  a  southerly  and  southwest- 
erly direction ;  that  if  he  is  allowed  to  go  on  with  said  work 
and  finish  such  ditch  all  the  water  that  formerly  emptied  into 
said  pond  will  flow  upon  complainants*  land,  and  said  pond  will 
be  drained  upon  their  land,  and  his  land  will  be  redeemed  and 
become  tillable  at  complainants'  expense;  that  if  said  water  is 
drained  upon  their  land  it  will  work  irreparable  injury,  cover 
their  land  with  water  and  ruin  it  beyond  redemption,  totally 
destroying  it  for  farming  purposes;  that  when  he  bought  such 
land  he  bought  said  pond,  which  has  been  at  the  same  place 
ever  since  the  country  was  settled,  and  would  so  remain  with- 
out injury  to  complainants  had  he  not  illegally  and  with  intent 
to   permanently   injure  beyond  repair  their   property,  turned 
the  water   from    its  natural  course,  and   attempted  to  deepen 
the  channel  and  perfectly  drain  said  pond;  that  he,  well  know- 
ing the  illegal  and  wrongful  character  of  such   work,  is  now 
working  a  large  force  of  men  and  teams,  digging  such  ditch, 
and  draining  said  pond,  and  conducting  said  water  upon  com- 
plainants' land,  and  will  accomplish  his  design  and  run  all  the 
water  that  has  hitherto  stood  in  said  pond  upon  complainants' 
land,  and  destroy  the  same  for  farming  or  residence  purposes; 
that  he   is   threatening  to  complete  the  same  as  speedily  as 
possible,  as  he  fears   he   will   be   interfered  with  by  order  of 
court,  as  complainants  are  informed.      They    say,  and  will 
prove,  that  if  he  is  not  restrained  he  will  work  such  injury  to 
complainants  and  their  land  as  can  not  be  repaired  in  money 
damages,  as  it  will  destroy  the  homes  they  have  with  labor, 
care  and  money  made  for  themselves.     They   pray   for  sum- 
mons,  and  answer  not  under  oath,  and  for  injunction  against 
further  prosecuting  said  work,  or   in   any  way  draining  said 
pond  so  as  to  run  upon  complainants'  land,  or  from  turning 
Hallock  creek  upon  complainants'  land,  and  from  doing  any- 
thing whereby  the  contents  of  said  pond  can  be  made  to  run 
upon  their  land,  and   from  diverting  the  usual  and  natural 
flow  of  said  creek,  or  pond,  or  any  other  creek  or  pond  in 
that  vicinity;  and  for  other  relief. 
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The  answer  to  the  bill  by  defendant  admitted  that  he  was 
engaged  in  constructing  the  ditches  and  embankments  as 
charged,  but  denied  that  their  construction  would  have  the 
effect  claimed. 

There  was  a  general  replication  to  the  answer,  and  the  cause 
was  heard  at  the  May  term,  1878,  resulting  in  a  decree  against 
defendaut  as  prayed  for  in  complainants*  bill,  which,  on  appeal 
to  the  Appellate  Court  of  the  First  District,  was  affirmed. 

Appellant  brings  the  record  to  this  court,  and  assigns  for 
error  the  affirmance  of  the  decree  of  the  circuit  court. 

Mr.  Newton  B.  Reed,  and  Messrs.  Chatty  Bros,  for  the 
appellant. 

Messrs.  Stevens,  Lee  &  Gallagher,  for  the  appellees. 

Mr.  Justice  Mulkey  delivered  the  opinion  of  the  Court: 

A  vast  amount  of  testimony  has  been  taken  on  both  sides 
of  this  case,  and  the  record  is  consequently  quite  voluminous. 
Nevertheless  we  have,  in  view  of  its  unquestioned  importance, 
endeavored  to  arrive  at  a  clear  understanding  of  the  facts. 
With  respect  to  the  evidence,  it  is  to  be  remarked  that  there 
is  really  but  little  conflict  to  be  found  in  it,  except  as  to 
matters  of  mere  opinion,  about  which  honest  men  of  equal 
intelligence  might  reasonably  be  expected  to  differ. 

As  to  the  salient  facts  in  the  case,  and  upon  which  the 
rights  of  the  parties  must  in  the  main  depend,  the  evidence  is 
entirely  harmonious.  The  ownership  of  the  several  pieces  of 
land  mentioned  in  the  bill;  their  location  with  respect  to 
each  other;  the  topography  of  these  lands  and  surrounding 
locality,  the  existence  and  locality  of  the  pond  or  slough  upon 
defendant's  land ;  the  fact  that  it  was  and  has  been  for  many 
years  a  natural  receptacle  and  reservoir  for  surface  water, 
and  occasionally,  also,  for  the  waters  of  Hal  lock  creek 
and  other  small  streams;  the  fact  that  appellant  -was  con- 
structing the  ditches  and  embankments  in  the  manner,  and 
for  the  purpose  charged  in  the  bill;  and  finally,  the  fact  that 
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the  waters  to  be  thus  collected  together  were  to  be  thrown 
upon  the  lands  of  appellees,  are  substantially  admitted  by  the 
pleadings,  and  shown  by  the  conclusive  and  concurrent  testi- 
mony of  all  the  witnesses,  including  appellant  himself. 

With  these  facts  admitted,  it  does  not  require  the  opinions 
of  witnesses  to  enable  the  court  to  see  that  such  an  injury 
was  about  to  be  inflicted  upon  appellees  as  equity  would 
interpose  to  prevent.  When  certain  facts  are  admitted  or 
proven,  the  court  takes  notice,  without  further  proof,  of  all  such 
presumptions  and  inferences  arising  from  them  as  are  war- 
ranted by  uniform  experience,  and  also  all  such  consequences 
as  are  known  to  flow  from  the  laws  which  govern  matter,  and 
which  are  applicable  to  the  proven  or  admitted  facts.  For 
instance,  when  it  is  shown  that  the  roof  of  a  house,  without 
gutters  or  other  obstructions,  is  sloping  and  projects  over  an 
adjoining  building,  the  court  may  well  conclude  that  the  drip 
in  time  of  rains  will  fall  on  such  adjacent  building.  And  the 
opinion  of  any  number  of  witnesses  to  that  effect  would 
scarcely  strengthen  the  conclusion.  So,  where  it  is  shown 
that  land  of  one  person  slopes  toward  an  adjacent  tract 
belonging  to  another,  and  the  owner  of  the  former  is  threat- 
ening by  artificial  means  to  gather  the  surface  water  from  his 
own  and  other  contiguous  lands  in  large  quantities,  and  by 
means  of  ditches  is  preparing  to  conduct  it  to  a  point  on  his 
own  land  near  the  adjacent  land,  towards  which  his  own 
slopes,  and  there  permit  it  to  escape,  it  does  not  require  the 
opinions  of  witnesses  to  establish  the  conclusion  that  if  the 
surface  water  is  permitted  to  be  thus  collected  and  discharged, 
it  would  certainly  flow  upon  such  adjacent  land  in  unnatural 
and  undue  quantities.  And  in  such  case,  where  it  further 
appears  that  the  land  upon  which  this  undue  proportion  of 
surface  water  is  about  to  be  thrown  is  so  unusually  low  and 
wet  that  it  is  barely  susceptible  of  cultivation,  and  without  any 
drainage  whatever,  the  court  would  be  fully  warranted,  without 
further  testimony,  in  reaching  the  conclusion  that  the  land 
would  be  thereby  injured,  and  the  owner  entitled  to  redress. 
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It  is  the  right  and  duty  of  courts,  in  determining  what 
conclusions  or  results  may  be  fairly  drawn  from  testimony,  to 
avail  themselves  not  only  of  their  knowledge  and  experience 
in  the  practical  affairs  of  life,  but  also  of  matters  of  science. 
A  knowledge  of  physics  is  often  indispensable  in  determining 
what  inferences  shall  be  drawn  from  an  existing  state  of 
things.  The  laws  of  gravitation,  hydraulics  and  mechanics 
are  of  constant  application  in  judicial  inquiries;  and  some  of 
them  may  be  usefully  applied  here. 

It  is  urged  by  appellant,  that  without  these  structures  all 
the  surplus  water  would  be  carried  upon  appellees'  lands  any 
way,  and  that  with  the  structures  nothing  more  than  the  sur- 
plus water  could  reach  them.  The  argument  is  specious  and 
the  position  untenable. 

It  clearly  appears  from  the  evidence,  that  the  slough  upon 
appellant's  land  becomes  substantially  dry  every  season,  and 
that  in  case  of  freshets  or  sudden  heavy  rains,  it  is  fed,  out- 
side of  surface  water,  mainly  by  Hallock's  creek;  and  the 
conceded  effect  of  the  embankment  on' the  east  and  south 
sides  of  the  slough  is  to  confine  all  the  waters  supplied  by 
Hallock's  creek  to  the  east  and  south  sides  of  the  slough, 
when,  but  for  the  embankment,  they  would  be  equally  dis- 
tributed all  over  it.  Without  these  structures,  when  the  slough 
was  already  dry,  or  nearly  so,  it  would  take  a  vast  amount 
of  rain  before  it  would  overflow  at  all,  and  until  such  over- 
flow none  of  this  water  would  ever  reach  complainants'  lands; 
whereas,  by  confining  it  within  a  comparatively  small  com- 
pass, it  would,  by  means  of  the  ditch,  force  its  way  southward 
and  be  precipitated  at  once  upon  appellees'  lands.  By  this 
means,  doubtless  large  quantities  of  water  would  often  be 
thrown  upon  appellees'  lands  that  would  otherwise  be  con- 
fined within  the  slough  until  it  would  be  absorbed  in  the 
earth  and  pass  off  by  evaporation. 

The  consequences  here' suggested  are  not  speculative  at  all. 
They  are  the  necessary  results  of  known  physical  laws. 
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But  outside  of  these  considerations,  when  we  view  the  case 
in  the  light  of  the  opinions  of  witnesses  who  were  familiar  with 
the  lands  involved,  the  structures  being  made,  and  the  slough 
and  its  surroundings,  we  see  nothing  to  change  the  convictions 
forced  upon  us  by  the  admitted  and  clearly  established  facts 
as  heretofore  stated.  The  decided  weight  of  opinion  upon 
the  merits  is  unquestionably  with  appellees. 

It  is  claimed  by  appellant's  counsel,  there  is  a  fatal  variance 
between  the  allegations  in  the  bill  and  the  proofs,  in  this: 
that  it  is  charged  in  the  bill  that  appellant  was  attempting 
and  intending  to  drain  all  the  water  off  the  creek  and  pond 
upon  complainants'  land,  when  the  proofs  show  that  so  much 
of  the  pond  as  lies  north  and  west  of  the  embankment  are 
effectually   prevented  from   overflowing  complainants'  lands. 

This  is  sustantially  true,  but  there  is  nothing  in  the  objec- 
tion. Conceding  it  to  be  a  variance  at  all,  it  is  not  that 
character  of  variance  that  is  fatal  to  a  recovery. 

The  variance  here  complained  of  consists  in  the  fact  that 
complainants  did  not  prove'  the  injury  to  the  full  extent 
charged.  There  is  no  rule  of  law  requiring  this  to  be  done. 
Where  a  part  only  of  the  allegations  are  proved,  and  the  part 
thus  proved  shows  a  right  of  action,  the  plaintiff  will  be  enti- 
tled to  recover  pro  tanto,  and  this  rule  obtains  both  at  law 
and  in  equity.  It  is  only  when  the  allegation  is  descriptive  of 
the  cause  of  action,  and  is  not  severable,  that  a  variance  is 
fatal.  For  instance,  in  the  ordinary  case  of  the  foreclosure 
of  a  mortgage,  it  is  charged  in  the  bill  that  the  mortgage  was 
given  to  secure  two  separate  notes,  describing  them,  and  that 
they  are  both  due  and  unpaid,  and  the  proofs  show  that  one 
of  the  notes,  before  the  filing  of  the  bill,  was  fully  paid.  In 
such  case  there  could  be  no  question  of  the  complainants' 
right  to  a  foreclosure  as  to  the  note  not  paid,  yet  the  case 
supposed  is  in  principle  like  the  one  before  us. 

The  thing  which  appellant  was  engaged  in  doing  and 
threatening  to  consummate  was  a  tort  or  wrong,  and  it  is  a 
familiar  doctrine  of  law  that  torts  are  severable,  and  that  it  is 
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only  necessary  to  prove  so  much  of  the  wrong  charged  as  con- 
stitutes a  cause  of  action,  to  entitle  the  plaintiff  to  a  recovery. 
We  repeat,  there  is  nothing  in  the  objection.  While  the  owner 
of  land  may  use  it  as  he  pleases  for  habitation  and  other  law- 
ful purposes,  yet  his  right  in  this  respect  is  subject  to  the 
qualification  that  he  must  so  use  it  as  to  not  inflict  an  injury 
upon  his  neighbor. 

By  the  term  injury  here  we  have  no  reference  to  those  slight 
inconveniences  that  often  occur  by  the  ordinary  and  legiti- 
mate use  of  land,  but' we  have  reference  to  those  palpable  and 
substantial  injuries  which  are  not  sanctioned  by  usage  and  do 
not  result  from  the  ordinary  use  and  enjoyment  of  one's  own 
property.  So,  while  it  is  perfectly  proper  for  the  owner  of 
land  to  use  and  cultivate  it  according  to  the  ordinary  methods 
of  good  husbandry,  although  by  doing  so  it  may  interfere 
with  the  natural  flow  of  surface  water  in  passing  over  his  own 
land,  so  as  to  increase  or  diminish  the  amount  that  would 
otherwise  reach  the  land  of  an  adjacent  proprietor  and  thereby 
cause  him  an  injury  for  which  the  law  would  afford  no  redress, 
yet  such  owner  has  no  right,  by  the  construction  of  ditches 
and  embankments  or  other  artificial  structures  of  a  similar 
character,  to  collect  together  the  surface  waters  from  his  own 
lands  or  those  of  other  persons,  and  precipitate  them  in  undue 
and  unnatural  quantities  upon  the  lands  of  his  neighbor  to 
his  injury. 

The  remedy  by  injunction  in  cases  of  this  character  is  clearly 
established.  Indeed,  it  is  not  seriously  questioned  in  this 
case.  To  have  permitted  appellant  to  complete  the  structures 
in  question  would  have  resulted  in  irreparable  injury  to 
appellees,  affecting  alike  their  health,  homes  and  lands.  It 
was  a  threatened  injury  of  the  gravest  character,  and  therefore 
strongly  demanded  the  interposition  of  a  court  of  equity. 

The  decree  of  the  circuit  court  was  right  and  should  have 
been,  as  it  was,  affirmed  by  the  Appellate  Court. 

The  judgment  of  the  Appellate  Court  is  affirmed. 

Judgment  affirmed. 
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'Charles  P.  Kellogg  &  Co. 

v. 

James  H.  Turpie. 

1.  Remedy — on  rescission  of  sale  for  fraud.  Where  a  sale  of  goods  on  a 
credit  is  rescinded  by  the  vendor  for  fraud  in  the  purchaser,  the  contract  is 
treated  as  a  nullity,  and  the  vendee  is  treated  not  as  a  purchaser,  but  as  a 
person  who  has  tortiously  obtained  possession  of  the  goods,  and  the  form  of 
action  in  such  case  is  trover  or  replevin.  In  such  case  assumpsit  will  not  lie 
before  the  expiration  of  the  time  of  the  credit,  unless  the  party  has  converted 
the  goods  into  money  or  money's  worth. 

2.  A  contract  can  not  be  rescinded  in  part  and  affirmed  as  to  the  residue. 
If  a  party  treats  a  transaction  as  a  contract  at  all,  he  must  take  it  altogether 
and  be  bound  by  all  its  terms,  and  by  bringing  assumpsit  for  the  price  of  goods 
sold,  the  plaintiff  affirms  the  contract  of  sale.  Where  there  is  an  express  con- 
tract the  law  will  not  imply  one.  The  doctrine  of  the  New  York  courts  that 
the  vendor  may  rescind  as  to  the  credit  procured  by  fraud,  and  affirm  the  sale, 
is  not  approved. 

Appeal  from  the  Appellate  Court  of  the  Second  District; 
the  Hon.  Joseph  Sibley,  presiding  Justice,  and  the  Hon. 
E.  S.  Leland  and  Hon.  Nathaniel  J.  Pillsbury,  Justices. 

Mr.  Stephen  R.  Moore,  for  the  appellants. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  assumpsit,  to  recover  the  value  of 
certain  bills  of  goods  purchased  by  the  defendant  of  the  plain- 
tiffs on  the  20th  day  of  December,  1875,  and  in  January  and 
February,  1876,  on  a  credit  of  four  months.  The  suit  was 
commenced  March  1,  1876. 

The  declaration  contains  a  special  count  setting  forth,  in 
substance,  the  sale  of  the  goods  to  the  defendant  upon  a  credit 
of  four  months,  through  and  on  account  of  false  and  fraudulent 

I  representations  made  by  the  defendant  as  to  his  pecuniary 
responsibility,  for  the  price  of  $1124.35,  and  that  that  was  the 
value  of  the  goods;  that  plaintiffs  first  learned  of  the  false  and 
fraudulent  character  of  the  representations  on  the  last  day  of 
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February,  1876,  and  that  immediately  thereupon  they  re- 
scinded the  contract  of  sale  so  made  as  aforesaid  on  credit,  and 
demanded  payment  immediately  of  the  value  of  the  goods  at 
the  time  of  the  purchase,  which  defendant  refused  to  make. 

The  circuit  court  sustained  a  demurrer  to  the  declaration, 
and  gave  judgment  for  the  defendant.  On  appeal  to  the  Ap- 
pellate Court  for  the  Second  District  the  judgment  was  af- 
firmed, and  an  appeal  taken  to  this  court. 

The  declaration  clearly  enough  presents  a  case  of  fraud, 
entitling  the  plaintiffs  to  rescind  the  contract  of  sale  made  on 
a  credit,  and  the  question  which  is  presented  is  whether,  upon 
making  such  rescission  of  the  contract,  the  plaintiffs  may  bring 
this  action  of  assumpsit  to  recover  what  the  goods  were  rea- 
sonably worth,  or  are  restricted  to  an  action  in  tort,  of  trover 
or  replevin. 

Where  such  a  fraudulent  contract  is  rescinded  by  the  vendor, 
as  it  may  be,  the  contract  is  treated  as  a  nullity,  and  the  defend- 
ant considered  not  as  a  purchaser  of  the  goods,  but  as  a  person 
who  had  tortiously  got  possession  of  them,  and  the  form  of 
action  in  such  case  is  in  trover  or  replevin  for  the  tort.  But 
this  action  of  assumpsit  proceeds  upon  the  ground  of  a  contract 
made  between  the  parties  and  existing  at  the  time  of  action 
brought,  and  that  the  goods  were  rightly  obtained  by  pur- 
chase. Now  the  only  contract  appearing  by  the  declaration 
between  the  parties  is  an  express  contract  for  the  sale  of  the 
goods  upon  credit.  The  time  of  credit  had  not  expired  when 
the  suit  was  commenced,  and  it  was  prematurely  brought  on 
the  contract  which  was  actually  made.  Where  there  is  an 
express  contract  the  law  will  not  imply  one.  It  is  not  admis- 
sible to  say  there  was  a  different  implied  contract,  where  there 
was  an  express  one. 

Nor  can  the  contract  be  rescinded  in  part,  and  affirmed  as 
to  the  residue.  The  plaintiffs,  if  they  treat  the  transaction  as 
a  contract  at  all,  must  take  the  contract  altogether,  and  be 
bound  by  its  specified  terms.  By  bringing  this  action,  plain- 
tiffs affirm  the  contract  made  between  them  and  the  defendant. 
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This  we  believe  to  be  the  doctrine  upon  the  subject  as  resting 
upon  principle,  and  established  by  the  weight  of  authority. 

In  such  cases,  says  Chitty,  in  his  work  on  Contracts,  vol.  1. 
pp.  569-70,  "The  vendor  must  either  affirm  or  disaffirm  the 
contract  as  a  whole.  And  therefore,  where  goods  are  fraudu- 
lently procured  to  be  sold  on  credit,  the  vendor  can  not  sue 
for  the  price  before  the  credit  has  expired,  but  he  must  sue  in 
tort  for  the  value  of  the  goods,  for  by  declaring  for  the  price 
he  affirms  the  contract;  and  where  there  is  an  express  contract 
the  law  will  not  imply  any  other."  . 

To  the  same  effect  is  Story  on  Sales,  §  446,  that  "  Where 
goods  have  been  obtained  through  the  fraud  or  misrepresenta- 
tion of  the  vendee,  the  vendor  may  either  affirm  the  sale  or 
rescind  it  and  reclaim  the  goods.  If  he  elect  to  rescind  he 
must,  as  we  have  seen,  do  so  within  a  reasonable  time,  and 
must  take  care  to  do  nothing  affirmatory  of  the  contract,  or 
his  right  to  rescind  will  be  lost.  And  in  such  case  he  should 
sue  in  trover  or  replevin  for  the  goods,  treating  the  whole  con- 
tract as  utterly  nullified  by  the  fraud,  and  he  should  be  careful 
not  to  bring  assumpsit,  since,  as  the  foundation  of  this  action 
is  the  promise  of  the  vendee,  the  contract  is  thereby  directly 
affirmed,  and  his  rights  will  depend  upon  the  contract  solely." 
In  full  support  of  the  text  of  these  writers  and  the  views  we 
have  expressed,  are  Read  v.  Hutchison,  3  Camp.  351 ;  Fergu- 
son v.  Carrington,  9  B.  &  Or.  59,  17  E.  C.  L.  330;  Strutt  v. 
Smith,  1  C,  M.  &  R.  311 ;  Selway  v.  Fogg,  5  M.  &  W.  83. 

In  Allen  v.  Ford,  19  Pick.  217,  the  same  doctrine  is  declared, 
where  the  court  say  :  "  If  the  plaintiff  rescinds  the  contract,  as 
he  would  have  a  right  to  do,  the  defendant  failing  to  perform 
the  condition  of  sale,  his  proper  remedy  for  a  conversion  of 
the  property  is  an  action  of  trover.  And  he  can  not  waive 
the  tort  and  recover  the  value  of  the  goods  in  an  action  of 
assumpsit.  In  such  a  form  of  action  the  contract  is  admitted 
to  exist  at  the  time  of  the  action  brought,  and  where  there  is 
an  express   contract  the   law  will   not   imply  one.".    To  like 
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effect  are  Belton  v.  Hull,  47  Md.  112;  Whitlock  v.  Heard, 
3  Rich.  88. 

The  decisions  in  New  York  appear  to  be  in  favor  of  the  main- 
tenance of  such  an  action  as  the  present. 

In  Roth  v.  Palmer,  27  Barb.  652,  the  court,  speaking  upon 
the  subject  of  the  election  which  the  vendor  has,  in  the  case  of 
a  fraudulent  purchase  of  goods,  to  sue  in  assumpsit  rather 
than  tort,  say:  "  Originally,  and  particularly  in  the  English 
courts  and  in  Massachusetts,  a  distinction  was  attempted  to  be 
established  as  to  the  cases  in  which  the  plaintiff  should  be 
allowed  his  election,  and  to  confine  it  to  cases  where  the  fraud- 
ulent purchaser  had  parted  with  the  goods  and  received  money 
on  his  sale  of  the  same,  which  the  courts  allowed  the  plain- 
tiff to 'treat  as  money  had  and  received  to  the  plaintiff's  use. 
(Bennett  v.  Francis,  2  Bos.  &  Pull.  550,  555;  Jones  v.  Hoar, 
5  Pick.  285.)  But  the  cases  in  our  own  courts  recognize  no 
such  distinction.  They  seem  to  allow  it  to  be  done  in  all 
cases  where  the  plaintiff  would  have  been  allowed  to  pursue 
his  remedy  in  tort,  and  the  decisions  in  this  court  have  been 
too  numerous  and  too  uniform  to  allow  us  now  to  set  up  any 
distinction  or  limitation  even  if  it  were  desirable  on  principle." 

But  there  is  no  course  of  decisions  in  this  State  which  re- 
quires of  us  any  departure  from  principle  and  the  prevailing 
authority  upon  this  subject.  This  court  has  recognized  the 
distinction  above,  which  the  New  York  courts  would  seem 
not  to  do,  and  has  held  that  where  goods  have  been  obtained 
tortiously,  in  order  that  assumpsit  can  be  maintained  it  is 
essential  that  the  wrongdoer  should  have  sold  the  goods,  or 
in  some  way  converted  them  into  money  or  money's  worth. 
Creel  v.  Kirkham,  47  111.  344 ;  Johnston  v.  Salisbury,  61  id.  316. 
In  Wigand  v.  Sichel,  3  Keyes,  N.  Y.  Court  of  Appeals  Rep. 
120,  the  court,  although  sustaining  the  action  of  assumpsit  in 
a  case  like  the  present,  do  so  upon  a  different  ground  from 
that  in  Roth  v.  Palmer.  "  It  is  not  accurate,"  say  the  court, 
in  the  former  case,  "to  say  that  the  plaintiffs  sought  to  avoid 
the  contract  of  sale.     It  is  the  credit  only  that  is  sought  to  be 
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avoided.  It  was  a  sale  of  goods  which  the  plaintiffs,  by  their 
action,  affirmed.  It  was,  however,  a  sale  where  the  credit  was 
obtained  by  fraud,  and  in  law  amounted  to  a  sale  for  cash.  In 
stating  it  in  their  complaint  therefore  to  be  a  sale,  and  for  cash, 
the  plaintiffs  but  stated  the  contract  according  to  its  legal 
effect.  They  did  not  seek  to  avoid  the  contract  of  sale.  They 
endeavored,  merely  by  proof  of  the  act  of  fraud,  to  reduce  the 
transaction  to  a  cash  sale." 

We  have  held  that  where  a  party  rescinds  a  contract  on  the 
ground  of  fraud,  such  rescission  must  be  total ;  a  portion  of  the 
contract  can  not  be  affirmed  and  a  portion  repudiated.  Bowenv. 
Schuler,  41  111.  193;  Ryan  v.  Brant,  42  id.  78;  King  v. 
Mason,  42  id.  223. 

We  adopt  with  approval  the  following  language  of  Pills- 
bury,  J.  who  delivered  the  opinion  of  the  Appellate  Court  in 
the  case  at  bar,  in  comment  on  this  case  of  Wigand  v.  Sicheli 
"  The  goods  were  procured  by  a  contract,  though  fraudulent,  one 
of  the  constituent  parts  of  which  was  that  time  should  be  given 
for  the  payment  thereof.  With  reference  to  this  credit  the 
amount  to  be  paid  for  the  goods  was  determined,  and  we  are 
unable  to  see  how  the  credit  was  obtained  by  fraud  distinct 
from  the  other  terms  of  sale,  or  how  the  credit  can  be  avoided, 
or  the  sale  be  affirmed,  with  a  different  time  of  payment  fixed 
without  the  consent  of  the  purchaser.  If  in  such  case  the 
credit  is  the  only  part  of  the  contract  resting  upon  the  fraud, 
and  that  can  be  severed  from  the  other  terms  of  sale,  then  it 
necessarily  follows  that  the  credit  is  the  only  portion  of  the 
contract  that  can  be  repudiated,  leaving  the  contract  of  sale  in 
full  force  in  other  respects,  or  as  the  New  York  court  expresses 
it,  'it  becomes  a  sale  for  cash.' 

"  If,  then,  the  legal  effect  of  the  contract  after  such  disaffirm- 
ance is  a  sale  for  cash,  the  vendee  is  in  no  sense  a  wrongdoer, 
and  the  defrauded  vendor  can  not  thus  treat  him  and  reinvest 
himself  with  the  title  to  the  goods,  which,  we  believe,  is  not 
considered  good  law  any  where." 
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We  regard  the  New  York  decisions  upon  the  subject  as 
variant  from  the  current  of  authority,  and  we  are  not  satisfied 
with  the  principles  upon  which  they  are  rested. 

The  difficulty  in  the  way  of  this  suit  is  not  avoided  by  say- 
ing, as  appellants'  counsel  does,  that  the  action  is  not  brought 
for  the  agreed  price  of  the  goods,  but  for  the  price  the  goods 
were  reasonably  worth,  and  therefore  the  special  contract  which 
was  made  is  not  affirmed,  because  not  sued  upon,  but  that  the 
suit  is  upon  an  implied  contract  to  pay  what  the  goods  were 
reasonably  worth.  The  rule  as  stated  in  some  of  the  author- 
ities cited  is,  that  where  there  is  an  express  contract  the  law 
will  not  imply  one. 

As  said  by  Parke,  B.,  in  Strutt  v.  Smith,  supra,  "It  is  clear 
that  the  plaintiffs  can  not  avail  themselves  of  the  defendant's 
fraud  so  as  to  rescind  the  contract  and  substitute  a  new  con- 
tract of  sale  on  different  terms.  *  *  *  They  might,  pos- 
sibly, on  the  evidence,  have  maintained  trover,  on  the  ground 
that  the  fraud  vitiated  the  contract,  but  if  they  treat  the  trans- 
action as  a  contract  at  all,  they  must  take  the  contract  alto- 
gether, and  be  bound  by  the  specified  terms." 

The  earlier  case  of  DeSymons  v.  Minchwich,  1  Esp.  430,  cited 
as  in  favor  of  this  action,  is  overruled  by  the  later  English 
decisions. 

Other  cases  cited  by  appellants'  counsel  are  where  goods 
obtained  under  a  fraudulent  contract  had  been  disposed  of,  and 
it  was  held  that  assumpsit  would  lie  for  the  money  received  ; 
or  where  money  had  been  received  upon  such  a  contract,  and 
upon  its  rescission  assumpsit  for  money  had  and  received  was 
held  sustainable;  or  where  some  security,  as  a  bill  or  note, 
payable  at  a  future  day,  had  been  taken  in  payment  for  goods 
which  had  been  sold,  and  the  security  turned  out  to  be  worth- 
less, and  an  action  was  held  to  lie  immediately  for  the  price 
of  the  goods  sold,  on  the  ground  that  there  had  been  no  pay- 
ment made  for  them. 
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There  is  a  plain  distinction  between  all  snch  cases  and  the 
one  now  before  us. 

The  judgment  of  the  Appellate  Court  will  be  affirmed. 

Judgment  affirmed. 


The  Home  Insurance  and  Banking  Company  of  Texas 

v. 
Aaron  Myer. 

1.  Mistake — reforming  policy  of  insurance  as  to  mistake  in  description  of 
premises.  Where  it  is  shown  that  there  was  a  mistake  in  a  policy  of  insurance 
in  the  description  of  the  premises,  in  which  were  the  stock  of  goods  and  fix- 
tures insured,  such  mistake  being  mutual  between  the  parties  to  the  contract, 
it  is  competent  for  a  court  of  chancery  to  reform  the  policy  in  that  regard. 

2.  Pleading  and  evidence — matter  of  defence  in  chancery  must  be  within  the 
scope  of  the  answer.  It  is  a  rule  of  equity  pleading  that  a  defendant  is 
bound  to  apprise  a  plaintiff  by  his  answer  of  the  nature  of  the  case  he  in- 
tends to  set  up,  and  that,  too,  in  a  clear,  unambiguous  manner;  and  that  a 
defendant  can  not  avail  himself  of  any  matter  in  defence  which  is  not  stated 
in  his  answer,  even  though  it  should  appear  in  his  evidence. 

3.  Same — as  to  admissions  in  the  pleadings.  So,  too,  it  has  been  held,  where 
a  fact  is  alleged  in  a  bill  and  admitted  in  the  answer,  the  admission  is  con- 
clusive, and  evidence  tending  to  dispute  it  should  not  be  considered. 

4.  Same — in  the  particular  case.  Upon  bill  filed  by  the  assured  to  correct 
an  alleged  mistake  in  a  policy  of  insurance  in  the  matter  of  description  of 
the  premises  in  which  were  the  goods  insured,  the  defendant  company,  in  its 
answer,  admitted  that  the  policy  alleged  in  the  bill  was  issued  in  the  form  as 
it  there  appeared,  and  was  issued  by  competent  agents,  upon  a  valid  consider- 
ation, and  no  question  was  made  but  that  for  loss  occurring  under  its  pro- 
visions the  company  was  liable, — the  sole  question  made  being  whether  there 
was  a  mistake  in  the  description  of  the  premises  as  alleged  in  the  bill.  Under 
this  state  of  the  pleadings  it  was  held  inadmissible  for  the  defendant  com- 
pany to  set  up  in  defence  any  alleged  fraudulent  conduct  on  the  part  of  the 
assured  in  procuring  the  policy  to  be  issued,  or  that  the  contract  of  insurance 
preliminary  to  the  issuing  of  the  policy  was  made  with  a  person  not  author- 
ized to  bind  the  company, — such  defences  not  being  within  the  scope  of  the 
answer,  or  contrary  to  admissions  contained  therein. 

5.  Insurance — adjustment  by  company's  agent — how  far  conclusive.  Where 
an  insurance  company  sends  an  agent  to  adjust  a  loss,  it  is  estopped  to  sub- 
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sequently  deny  that  it  had  proper  notice  of  the  loss,  and  it  is,  in  the  absence 
of  fraud,  concluded  by  the  adjustment  made  by  such  agent, — so  in  such  case 
there  is  no  ground  for  the  objection,  in  a  suit  on  the  policy,  that  the  assured 
failed  to  make  proofs  of  loss  as  required  in  the  policy. 

6.  Same — excuse  for  not  suing  within  the  time  prescribed  in  the  policy.  Pend- 
ing a  suit  by  the  assured  on  his  policy  of  insurance,  which  was  brought  in 
proper  time,  the  company  made  repeated  promises  to  pay  the  loss,  insisting 
there  was  no  need  of  proceeding  in  the  courts  to  enforce  payment.  The  same 
promises  were  made  after  the  then  pending  suit  was  dismissed  for  want  of 
prosecution,  the  suit  having  remained  on  the  docket  for  a  year  or  more.  In 
a  suit  subsequently  brought,  but  not  within  the  time  prescribed  in  the  policy, 
it  was  held  such  promises  and  declarations  were  a  sufficient  excuse  for  not 
bringing  suit  within  the  prescribed  time,  or  the  non-prosecution  of  a  suit 
properly  commenced. 

7.  Interest — as  against  insurance  company  on  amount  of  loss.  Where  there 
is  an  express  promise  on  the  part^of  an  insurance  company  to  pay  a  loss  which 
has  occurred,  interest  is  allowable  on  the  amount,  upon  such  promise. 

Appeal  from  the  Appellate  Court  of  the  First  District. 

Mr.  Adolph  Moses,  for  the  appellant. 

Messrs.  Steele  &  Jones,  for  the  appellee. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the 
Court: 

This  was  a  bill  in  equity,  by  appellee  against  appellant,  to 
rectify  a  mistake  in  a  policy  of  insurance  on  a  stock  of  goods 
and  fixtures,  and  to  enforce  payment  on  the  policy,  when 
rectified,  for  loss. 

The  alleged  mistake  was  in  the  description  of  the  house  in 
which  were  the  stock  of  goods  and  fixtures.  The  policy  de- 
scribes the  house  as  No.  57  Milwaukee  avenue,  Chicago, 
whereas,  it  is  alleged,  the  intention  was  it  should  have  de- 
scribed it  as  No.  59  Milwaukee  avenue,  Chicago. 

The  mistake  is  denied  in  the  answer,  and  it  is  also  therein 
alleged  that  there  was  no  intention  to  insure  any  property  at 
No.  59  Milwaukee  avenue.  The  evidence  leaves  no  reasona- 
ble doubt  that  the  mistake  was  made  as  alleged  in  the  bill. 
Appellee    is    clearly  shown  to  have  had  no   interest   in   the 
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house,  or  its  contents — No.  57  Milwaukee  avenue.  And  it  is 
also  clearly  shown  that  he  did  business  at  No.  59  Milwaukee 
avenue.  Appellee  swears  that  he  applied  for  insurance  on 
the  stock  and  fixtures  in  No.  59,  and  that  appellant  sent  a 
solicitor,  who  examined  No.  59  before  the  insurance  was 
effected.  The  mistake  appears  to  have  been  mutual,  and  it  is 
such  as  is  competent  for  a  court  of  equity  to  rectify. 

It  is  contended,  on  behalf  of  appellant,  however,  that  a  court 
of  equity  should  grant  no  relief  here,  because  of  the  fraudulent 
conduct  of  appellee.  The  application  and  preliminary  con- 
tract for  insurance  appear  to  have  been  oral.  Appellee 
applied  orally  for  insurance  on  the  28th  day  of  July,  1874. 
On  the  same  day,  it  seems,  the  application  was  accepted,  and 
an  oral  contract  made  that  he  should  have  insurance  from 
that  day  noon  until  the  28th  day  of  July,  1875,  noon.  On 
the  morning  of  July  30  (between  3  and  4  o'clock  A.  M.)  the 
loss  occurred.  On  the  same  day,  but  afterwards,  the  policy  was 
issued  and  delivered  to  appellee.  It  bears  date  July  28,  1874, 
and  professes  to  insure  from  noon  of  that  date,  for  one  year, 
or  until  July  28,  1875,  at  noon. 

Appellant  claims  that  the  oral  contract  for  insurance,  made 
on  the  28th  of  July,  1874,  was  not  made  with  any  agent 
having  authority  to  act  in  its  behalf,  but  with  one  Howe,  a 
street  broker,  who  was  solely  the  agent  of  appellee,  and  that 
when  the  policy  was  issued  and  delivered  to  appellee,  on  the 
30th  of  July,  knowledge  of  the  loss  which  had  then  occurred 
was  withheld  from  appellant's  agents.  This  position  is  not 
admissible  under  the  pleadings. 

In  appellant's  answer  is  this  clause :  "  And  this  defendant, 
further  answering,  says  that  it  admits  that  on  or  about  the 
28th  day  of  July,  A.  D.  1874,  this  defendant  did,  by  its  duly 
authorized  agent,  issue  to  the  said  complainant  a  certain 
policy  of  insurance,  of  that  date,  upon  certain  goods  and 
merchandize  located  at  No.  57  Milwaukee  avenue,  in  said 
city  of  Chicago;  *  *  *  that  this  defendant  did,  by  the 
policy  aforesaid,  insure  for  the  said  complainant  certain 
18—93  III. 
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goods  and  property  located  and  situated  at  No.  57  Milwaukee 
avenue,  said  city  of  Chicago,  and  at  no  other  or  different 
place  whatsoever;  that  said  No.  57  Milwaukee  avenue  was  ex- 
pressly stated  and  described  by  the  said  complainant  to  be  the 
proper  and  correct  place  where  said  property,  so  insured,  was 
located  at  the  time  of  the  issuing  of  said  policy,  and  that 
there  was  no  intention,  either  on  the  part  of  this  defendant, 
or  of  said  complainant,  that  the  property  so  covered  by  said 
policy  should  be  insured  at  any  other  or  different  place  than 
that  named  and  fixed  in  said  policy  as  aforesaid.  And  this 
defendant  denies  that  there  was  any  mistake  in  the  insertion 
of  said  No.  57,  in  said  policy,  instead  of  the  No.  59,  as 
alleged  in  said  bill." 

In  no  part  of  the  answer  is  the  defence  now  insisted  upon 
set  up. 

There  is  no  question  about  the  identity  of  the  policy  in 
evidence  with  that  alleged  in  the  bill.  Here,  then,  is  an 
explicit  and  unequivocal  admission,  that  the  policy  issued  for 
No.  57  was  issued  by  competent  agents,  upon  a  valid  consid- 
eration, and  no  question  is  made  but  that,  for  loss  occurring 
under  its  provisions,  appellant  is  liable — the  sole  question' 
made  being  whether  there  was  a  mistake  as  to  the  number  of 
the  building  in  which  was  the  insured  property. 

It  is  a  familiar  rule  of  equity  pleading,  "that  a  defendant 
is  bound  to  apprise  a  plaintiff,  by  his  answer,  of  the  nature 
of  the  case  he  intends  to  set  up  (and  that,  too,  in  a  clear, 
unambiguous  manner) ;  and  that  a  defendant  can  not  avail 
himself  of  any  matter  in  defence  which  is  not  stated  in  his 
answer,  even  though  it  should  appear  in  his  evidence." 
1  Daniel's  Ch.  Prac.  (Perkins'  Ed.)  725-6. 

So,  too,  we  have  held,  where  a  fact  is  alleged  in  a  bill,  and 
admitted  in  the  answer,  the  admission  is  conclusive,  and  evi- 
dence tending  to  dispute  it  should  not  be  considered.  Weider 
v.  Clark,  27  111.  251  ;  Fergus  v.  Tinhham,  38  id.  407;  Camp- 
bell v.  Benjamin,  69  id.  244;  Morgan  v.   Corlies,  81   id.   72. 
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But  even  if  it  were  competent  to  consider  the  evidence  on  this 
point,  we  see  no  objection  to  the  ruling  below. 

Myers'  evidence  is,  in  his  direct  examination,  that  Howe 
was  in  appellant's  office,  acting  as  its  agent,  when  his  contract 
for  insurance  was  made.  He  says,  also,  a  solicitor  was  sent 
by  defendant's  agents  to  examine  the  building,  etc.,  before 
the  contract  was  consummated.  On  his  cross-examination, 
the  effect  of  this  evidence,  as  respects  HoAve,  is  much  im- 
paired. Still,  Ave  think  it  quite  likely  that  this  results  chiefly 
from  his  inability  to  comprehend  and  speak  the  English 
language  readily.  He  paid  the  premium  for  the  policy,  and 
there  is  no  effort  made  to  prove  either  that  this  Avas  not  re- 
ceived, or  that  it  was  offered  to  be  returned.  Snyder  &  Asay, 
who  issued  the  policy,  are  admitted  to  have  been  appellant's 
agents.  They  are  shown  to  have  acted  on  the  contract  of  the 
28th,  by  attempting  to  issue  a  policy  pursuant  to  its  terms, 
without  hesitation,  and  to  have  subsequently  promised,  un- 
qualifiedly, to  correct  the  mistake  in  it  by  inserting  the  proper 
number — 59  instead  of  57 — in  describing  the  building,  even 
after  they  unquestionably  knew  of  the  loss.  All  the  circum- 
stances favor  the  view  that  the  contract  of  the  28th  was  made 
by  those  who  were  authorized  to  bind  appellant,  and  that 
there  Avas  no  fraud  in  the  issuing  of  the  policy  on  the  30th. 

It  is  also  further  contended,  on  behalf  of  the  appellant, 
that  appellee  failed  to  make  proofs  of  loss,  and  failed  to  bring 
suit,  on  account  of  the  loss,  within  the  time  provided  therefor 
by  the  policy. 

There  is  evidence,  Avhich  Ave  do  not  feel  authorized  to  say 
should  have  been  disbelieved  by  the  chancellor,  that  proof  of 
loss  was  made  within  the  time  required  by  the  policy,  and 
that  afterwards  appellant  selected,  by  its  agents,  one  appraiser, 
and  appellee  selected  another,  and  that  these  appraisers  met 
and  made  an  appraisement  of  the  amount  due  appellee  on 
account  of  his  loss. 

Where  an  insurance  company  sends  an  agent  to  adjust  loss, 
it  is  estopped  to  subsequently  deny  that  it  had  proper  notice 
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of  loss,  and  it  is,  in  the  absence  of  fraud,  concluded  by  the 
adjustment  made  by  such  agent.  Fire  and  Marine  Ins.  Co. 
v.  Chestnut,  50  111.  112;  Insurance  Company  of  North  America 
et  al.  v.  McDowell  et  al.  id.  120;  Illinois  Mutual  Fire  Insur- 
ance Co.  v.  Archdeacon  et  al.  82  id.  236. 

A  prior  suit  was  commenced  for  the  same  purpose  as  the 
present  suit,  which  was  allowed  to  remain  on  the  docket  for  a 
year  or  more,  when  it  was  finally  dismissed  for  want  of  prose- 
cution, but  appellee's  negligence  and  laches  in  this  regard  we 
consider  sufficiently  explained  by  evidence  that  there  were 
repeated  promises  made,  from  time  to  time,  while  the  suit  was 
pending  and  afterwards,  by  appellant's  agents,  that  appellant 
would  pay  appellee,  or  settle  with  him;  and  accompanying 
declarations  that  there  was  no  need  of  proceeding  in  the 
courts  to  enforce  payment. 

Such  promises  and  declarations  are  regarded  as  a  sufficient 
excuse  for  non-compliance  with  a  provision  in  a  policy  re- 
quiring suit  to  be  brought  within  a  stipulated  time.  Phmnix 
Marine  and  Fire  Ins.  Co.  v.  Whitehill,  25  111.  466 ;  Fire  and 
Marine  Ins.  Co.  v.  Chestnut  et  al.  50  id.  116;  Andes  Ins.  Co. 
v.  Fish,  71  id.  620.  The  principle  equally  excuses  the  non- 
prosecution  and  the  dismissal  of  a  suit  commenced  in  apt 
time. 

There  was  no  error  in  the  admission  of  the  evidence  ob- 
jected to  by  the  appellant. 

The  doctrine  is  well  settled  in  this  and  other  courts,  that 
an  insurance  company  may,  at  any  time,  at  its  option,  give 
authority  to  its  agents  to  make  agreements,  or  to  waive  for- 
feitures, and  that  it  is  not  bound  to  act  upon  the  declaration 
in  its  policy  that  they  have  no  such  authority.  "Whether,  in 
any  given  case,  it  has  or  has  not  exercised  that  option,  is  a  fact 
provable  by  either  written  or  parol  evidence,  notwithstand- 
ing a  declaration  in  the  policy  to  the  contrary.  Insurance 
Co.  v.  Newton,  96  U.  S.  (6  Otto)  234 ;  Eclectic  Life  Ins.  Co.  v. 
Fahrenkrug,  68  111.  463;   The  Trustees  of  First  Baptist  Church 
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v.  The  B.  F.  Ins.  Co.   19  N.  Y.  305;  Myers  v.   The  Keystone 
Life  Ins.  Co.  27  Pa.  St.  268. 

The  last  objection  urged  to  the  decree  is,  that  there  is 
nothing  in  the  evidence  to  warrant  the  allowance  of  interest. 
There  is  evidence  of  an  express  promise  to  pay  appellee  the 
amount  of  his  loss.  This  evidence  is  not  clearly  overcome, 
and  there  can  be  no  question  but  interest  is  allowable  on  such 
a  promise. 

On  the  whole,  we  see  no  cause  to  disturb  the  judgment  of 
the  Appellate  Court.     It  is,  therefore,  affirmed. 

Judgment  affirmed. 


John  Slattery 

v. 

Margaret  Rafferty. 

1.  Subsequent  purchaser  with  notice — and  herein,  what  constitutes  notice. 
If  one  purchases  land  of  the  owner  knowing  that  the  latter  has  already 
mortgaged  it  to  another,  although  by  a  wrong  description,  such  purchaser  will 
take  the  land  subject  to  the  mortgage. 

2.  And  even  if  the  purchaser  have  no  actual  notice  of  the  mortgage  having 
been  made  by  such  wrong  description,  yet  if  the  circumstances  attending  the 
transaction  are  of  a  character  to  put  a  reasonably  prudent  man  upon  such  in- 
quiry as  would,  by  the  exercise  of  reasonable  diligence,  lead  tc  a  discovery 
of  the  existence  of  the  mortgage,  the  purchaser  will  be  bound  in  the  same 
manner  as  if  he  had  actual  notice. 

3.  So,  where  the  son  of  a  mortgagee  told  the  purchaser  before  he  had  made 
full  payment  of  the  purchase  money  that  his  mother,  a  person  known  to  the 
purchaser,  held  a  mortgage  upon  the  premises,  such  information  pointed  out 
the  way  of  inquiry,  and  amounted  to  notice  to  the  purchaser  from  the  time  it 
was  given. 

4.  But  if  the  information  be  of  an  indefinite  character,  and  does  not  in 
any  manner  indicate  the  means  by  which  the  truth  of  the  matter  can  be  ascer- 
tained,— as,  where  a  stranger  to  the  title,  while  the  person  proposing  to  pur- 
chase is  searching  the  records  for  information,  tells  him  there  is  something 
wrong  about  the  title,  but  gives  no  names  or  other  facts  pointing  out  a  course 
of  inquiry,  such  information  will  not  amount  to  notice,  either  actual  or  con- 
structive. 
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5.  Same — and  herein,  as  to  the  effect  of  recording  a  deed  containing  a  torong 
description.  So,  if  there  be  nothing  in  the  attending  circumstances  calculated 
to  put  the  purchaser  on  inquiry  further  than  the  fact  that  the  mortgage  with 
such  wrong  description  is  upon  the  records  of  the  county,  and  has  been  seen 
and  read  by  the  purchaser,  he  will  hold  the  land  discharged  from  the  mort- 
gage incumbrance. 

6.  Same — as  to  notice  in  the  particular  case.  The  owner  of  a  tract  of  land 
executed  a  mortgage  thereon,  the  mortgage  giving  a  wrong  description  of  the 
premises,  naming  section  nineteen  instead  of  section  twenty-one,  the  latter 
being  the  correct  description.  This  mortgage  was  recorded  nineteen  days  after 
its  execution.  Subsequently  the  mortgagor  sold  and  conveyed  the  same  land, 
by  its  proper  description,  to  his  brother,  at  its  fair  value.  This  purchaser, 
before  the  bargain  was  consummated,  examined  the  record  of  deeds  to  ascer- 
tain the  state  of  the  title.  He  testified  that  he  there  found  a  mortgage  on  the 
premises  from  his  brother  to  the  same  person  to  whom  the  mortgage  contain- 
ing the  misdescription  was  given,  but  upon  inquiry  he  found  the  mortgage  so 
found  recorded  had  been  paid.  The  purchaser  further  testified  that  he  did  not 
find  on  the  record  the  mortgage  containing  the  misdescription  at  all;  that  he 
neither  knew  nor  heard  anything  whatever  about  such  a  mortgage  until 
some  time  after  his  purchase,  nor  until  he  had  paid  all  but  the  last  install- 
ment of  the  purchase  money,  when  the  son  of  the  mortgagee  told  him  his 
mother  held  such  a  mortgage.  At  the  time  of  the  purchase,  and  prior  thereto, 
it  was  pi-etty  well  known  in  the  neighborhood  where  the  land  lies  that  there 
was  such  a  mortgage  upon  it.  The  purchaser  had  resided  in  that  neighbor- 
hood some  seventeen  years  before  the  mortgage  was  given,  and  knew  the  land 
well, — but  since  that  time  he  had  not  resided  in  the  neighborhood,  and  at  the 
time  of  his  purchase  he  resided  some  ten  miles  distant.  The  two  brothers, 
the  grantor  and  grantee,  had  not  been  upon  intimate  terms  for  several  years 
prior  to  the  purchase,  and  visited  each  other  only  at  long  intervals.  It  was 
said  by  another  witness  that  the  purchaser  was  acquainted  in  the  neighbor- 
hood generally,  but  he  was  seldom  there,  and  that  at  the  time  the  mortgage 
was  given  he  lived  seven  or  eight  miles  from  his  brother.  It  was  held  that 
these  facts  were  not.  enough  to  put  the  purchaser  upon  inquiry  at  the  time 
of  his  purchase  respecting  the  mortgage,  or  to  charge  him  with  notice  thereof. 

7.  Same — effect  of  notice  of  prior  mortgage  after  purchase,  but  before  the  pur- 
chase money  is  paid.  Where  a  purchaser  of  land,  before  payment  of  the  pur- 
chase money,  has  notice  of  a  prior  mortgage  which  does  not  appear  of  record, 
and  of  which  he  had  no  notice  at  the  time  of  his  purchase,  he  at  once,  by 
operation  of  law,  is  converted  into  a  trustee,  and  as  such  holds  the  land  as  a 
trust  fund  for  the  payment  of  the  mortgage  debt, — and  should  he  subsequently 
pay  the  purchase  money  to  his  grantor,  he  will  do  so  at  his  peril, — for  such 
payment  will  not  at  all  relieve  him  from  his  liability  as  trustee,  or  discharge 
the  land  from  the  trust  which  the  law  has  fastened  upon  it  for  the  benefit  of 
the  mortgagee. 
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8.  The  same  principle  applies  where  a  part  of  the  purchase  money  has 
been  paid,  in  respect  to  the  residue  remaining  unpaid. 

Appeal  from  the  Circuit  Court  of  Knox  couuty. 

This  is  an  appeal  from  the  circuit  court  of  Knox  county, 
to  reverse  a  decree  rendered  by  that  court,  June  30,  1877,  in 
a  suit  in  chancery,  wherein  Margaret  Raiferty  was  complain- 
ant, and  John  Slattery  and  E.  Erickson  (whose  christian  name 
does  not  appear  in  the  proceedings)  were  defendants.  The 
bill  was  filed  August  22,  1873,  and  sought  to  reform  a  mort- 
gage (alleged  to  have  been  executed  by  Edward  Slattery  to 
the  complainant,)  and  to  foreclose  the  same.  The  mortgage 
in  question  was  dated  January  2,  1868,  to  secure  a  promissory 
note  of  that  date,  signed  by  Edward  Slattery,  for  $348.50, 
payable  October  1,  1868,  with  interest  at  the  rate  of  ten  per 
cent  per  annum. 

The  property  described  in  the  mortgage  is  the  east  half  of 
lot  1,  of  subdivision  of  the  south-east  quarter  of  section  18, 
town  12  north,  range  1  east,  fourth  principal  meridian. 

It  is  alleged  in  the  bill  that  this  mortgage  was  duly  recorded 
on  January  21,  1868,  in  vol.  20,  p.  412,  Mortgages,  in  the 
recorder's  office  of  that  county. 

It  is  charged  in  the  bill  that  there  was  a  mistake  made  in 
drawing  the  mortgage,  and  that  instead  of  the  words  "  section 
18,"  it  was  intended  to  have  inserted  the  words  "section  21." 

It  appears  from  the  record,  that  on  the  8th  of  February, 
1870,  Edward  Slattery,  the  maker  of  this  mortgage,  sold  and 
conveyed  the  land  in  question,  in  section  21,  to  his  brother, 
John  Slattery,  who  immediately  took  possession  of  the  same 
and  made  some  improvements  in  fencing  and  cultivating  the 
same,  and  that  afterwards  John  Slattery  made  a  contract  of 
sale  of  this  property  to  Erickson;  he  entered  into  possession 
and  has  held  possession  ever  since. 

The  appellee  charges  that  John  Slattery  and  Erickson, 
each,  at  the  time  of  his  purchase,  had  notice  of  complainant's 
equities,  and  that  she  was   entitled  to  a  lien  upon   this  land 
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in  section  21,  to  secure  the  debt  mentioned  in  the  mortgage 
above  described. 

Edward  Slattery  was  originally  made  a  party  to  this  suit 
with  Erickson,  John  Slattery  not  being  made  a  party  at  that 
time.  Before  the  case  was  brought  to  a  hearing  complainant, 
for  some  reason  not  appearing  in  the  record,  dismissed  her  suit 
as  against  Edward  Slattery,  and  proceeded  to  a  final  decree 
against  Erickson.  This  decree  was  entered  in  July,  1875. 
Erickson  brought  the  record  to  this  court  for  review.  The 
cause  was  submitted  at  the  September  term,  1875,  and  the 
decree  reversed,  and  the  cause  remanded.  (See  Erickson  v. 
Rafferty,  79  III.  209.) 

The  attention  of  this  court  seems  not  to  have  been  called 
to  the  fact  that  the  bill  as  against  Edward  Slattery  had  been 
dismissed  before  that  time. 

October  30,  1876,  the  mandate  of  the  Supreme  Court  revers- 
ing the  judgment,  and  directing  further  proceedings,  was  filed 
in  the  circuit  court  of  Knox  county,  and  the  cause  re-docketed, 
and  the  bill  was  amended,  making  John  Slattery  a  party,  and 
in  some  other  respects. 

Erickson  and  John  Slattery,  respectively,  answered  the 
amended  bill,  replications  were  filed,  proofs  taken,  and  the 
cause  again  heard  at  the  June  term,  1877,  in  which  the  court 
found  the  issues  of  fact  for  the  complainant,  directed  the 
mortgage  to  be  reformed  so  as  that  it  should  describe  the  land 
in  section  21,  as  claimed  by  complainant,  instead  of  the  de- 
scription as  stated  originally  in  the  mortgage,  and  the  court 
found  that  John  Slattery  and  Erickson  were  neither  of  them 
bona  fide  purchasers,  and  their  interests  in  the  land  were  held 
subordinate  to  complainant's  mortgage  so  reformed,  and  a 
decree  of  foreclosure  and  sale  was  made. 

From  this  decree  John  Slattery  appeals. 

Mr.  F.  S.  Murphy,  for  the  appellant. 

Messrs.  Williams.  McKenzie  &  Calkins,  for  the  ap- 
pellee. 
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Mr.  Justice  Mulkey  delivered  the  opinion  of  the  Court : 

A  reversal  of  the  decree  in  this  case  is  urged  on  the  alleged 
ground  that  appellant  was  a  purchaser  of  the  premises  in  ques- 
tion, for  a  valuable  consideration,  without  notice  of  appellee's 
rights. 

Appellee,  on  the  other  hand,  insists  that  the  circumstances 
attending  appellant's  purchase  show  that  he  must  have  had 
notice  of  appellee's  mortgage;  or  at  least  they  were  of  a  char- 
acter to  have  put  an  ordinarily  prudent  person  upon  such 
inquiry  as  would  have  led  to  a  knowledge  of  her  rights. 

The  law,  as  applicable  to  the  issue  thus  raised  by  the  par- 
ties to  this  record,  is  well  settled,  and  there  is  no  controversy 
here  with  respect  to  it.  If  one  purchase  land  of  the  owner, 
knowing  that  the  latter  has  already  mortgaged  it  to  another, 
although  by  a  wrong  description,  the  purchaser  will  take  the 
land  subject  to  the  mortgage.  And  even  if  the  purchaser 
have  no  actual  notice  of  the  mortgage  having  been  made  by 
such  wrong  description,  yet  if  the  circumstances  attending  the 
transaction  are  of  a  character  to  have  put  a  reasonably  pru- 
dent man  on  such  inquiry  as  would,  by  the  exercise  of  reason- 
able diligence,  have  led  to  a  discovery  of  the  existence  of  the 
mortgage,  the  purchaser  will  be  bound  in  the  same  manner  as 
if  he  had  actual  notice.  On  the  other  hand,  if  there  is  nothing 
in  the  attending  circumstances  calculated  to  put  the  purchaser 
on  inquiry,  further  than  the  fact  that  the  mortgage  with  such 
wrong  description  is  upon  the  records  of  the  county,  and  has 
been  seen  and  read  by  the  purchaser,  he  will  hold  the  land 
discharged  from  the  mortgage  incumbrance. 

These  simple  propositions  can  only  serve  as  a  guide  in  a 
general  way,  as  every  case  of  this  character  must  necessarily 
depend,  in  a  great  measure,  upon  its  own  circumstances.  In 
the  light  of  the  principles  which  they  announce  let  us  look 
at  the  main  facts  disclosed  by  the  record  before  us,  and  upon 
which  the  rights  of  the  parties  to  it  must  depend. 

Edward  Slattery,  on  the  2d  day  of  January,  1868,  mort- 
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gaged  to  appellee  the  east  half  of  lot  1  in  subdivision  of 
south-east  quarter  section  21,  township  12  north,  range  1  east. 
By  mistake  or  design  of  the  mortgagor,  to  whom  was  entrusted 
the  preparing  of  the  mortgage,  the  land  was  described  as  be- 
ing in  section  18  instead  of  21  as  it  should  have  been.  The 
mortgage  was  given  to  secure  a  loan  of  $348.50,  for  which 
Slattery  executed  his  promissory  note,  payable  the  1st  of 
October  following.  The  mortgage  was  recorded  in  the 
proper  office  19  days  after  its  execution,  and  no  part  of  the 
mortgage  debt  has  ever  been  paid. 

On  the  8th  of  February,  1870,  John  Slattery  purchased  of 
Edward  Slattery  the  same  premises,  and  on  the  same  day 
received  a  deed  therefor.  Prior,  and  up  to  the  time  of  appel- 
lant's purchase,  the  fact  of  Mrs.  Rafferty  having  a  mortgage 
on  the  land  was  pretty  generally  known  in  the  neighborhood 
in  which  it  lies — at  least  several  witnesses  swear  to  having 
heard  it  spoken  of  among  the  neighbors.  Appellant,  before 
purchasing,  went  to  the  county  seat  and  examined  the  records 
of  deeds  for  himself.  He  swears  that  he  found  on  record  a 
mortgage  on  the  premises  in  question  from  his  brother  to 
Mrs.  Rafferty  for  $125,  which  he  afterwards,  on  inquiry, 
learned,  from  his  brother  and  Webster,  had  been  paid ;  that 
he  did  not  find  on  record  the  mortgage  now  in  question  at  all, 
and  that  he  did  not  otherwise  know  or  hear  anything  about  it 
till  in  the  fall  or  winter  after  his  purchase,  when,  for  the  first 
time,  he  was  informed  by  Mike  Rafferty  there  was  such  a 
mortgage ;  that  at  that  time  he  had  already  paid  all  the  pur- 
chase money,  except  the  last  installment  of  $250,  which  he 
paid  afterwards. 

It  further  appears  that  appellant  sold  the  land  in  question 
to  one  Erickson  before  the  commencement  of  the  suit,  though 
no  conveyance  had  been  made;  yet  the  evidence  clearly  shows 
that  Erickson  bought  with  full  notice  of  appellee's  equities. 
His  rights  therefore  must  depend  solely  upon  the  good  faith 
of  appellant's  purchase. 

It  further  appears,  from  the  testimony  of  appellant,  that  he 
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lived  during  the  year  1855  in  the  neighborhood  of  the  land, 
and  that  he  got  pretty  well  acquainted  there,  and  knew  the 
land  well;  but  that  since  then  he  has  not  lived  in  that  neigh- 
borhood, and  that  at  the  time  of  his  purchase,  and  for  a  year 
or  two  previous,  he  lived  where  he  then  was,  some  ten  miles 
distant;  that  he  and  his  brother  were  not  intimate,  though 
the  latter  occasionally  came  to  his  house  and  borrowed  money 
of  him;  that  witness  some  times,  though  seldom,  visited  his 
brother,  but  at  one  time  there  was  a  period  of  five  years  in 
which  he  did  not  visit  him. 

Whalen,  one  of  appellee's  witnesses,  who  lived  within  about 
a  mile  of  the  land,  swears  that  John  was  acquainted  in  the 
neighborhood  generally,  but  that  he  was  seldom  there;  and 
that  in  1868  he  lived  seven  or  eight  miles  from  his  brother  Ed. 

Mrs.  Rafferty  swears  that  she  did.  not  know  very  well 
where  John  Slattery  ever  lived.  This,  we  believe  to  be  the 
substance  of  all  the  evidence  bearing  on  the  question  of  notice. 

It  is  evident,  from  this  summary  of  the  evidence,  that  the 
county  records  contained  nothing  that  could  be  regarded  as 
constructive  notice  of  the  Rafferty  mortgage  at  the  time  of 
appellant's  purchase;  nor  is  there  any  pretence  for  claiming 
that  he  had  express  notice  of  it.  Indeed,  there  is  no  claim  of 
that  kind.  So,  it  only  remains  to  be  seen  whether  the  facts 
above  stated  were  of  a  character  to  have  put  an  honest  and 
ordinarily  prudent  man  on  such  inquiry  as  would,  by  the 
exercise  of  reasonable  diligence,  have  led  to  a  discovery  of 
the  Rafferty  mortgage;  or,  in  other  words,  whether  the  cir- 
cumstances attending  appellant's  purchase  amount  to  construc- 
tive notice. 

While  the  recording  laws  of  the  State  should  not,  so  far  as 
courts  are  able  to  prevent,  be  permitted  to  be  made  an  instru- 
ment of  oppression  or  fraud,  on  the  one  hand,  yet  a  sound 
and  wise  policy,  on  the  other  hand,  demands  that  they  should 
be  rigidly  enforced  and  faithfully  executed. 

The  material  prosperity  of  every  country  depends  largely 
upon  the  titles  of  its  lands  being  clear  and  free  from  doubt,  so 
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that  the  purchaser  can  be  assured  of  getting  what  he  bargains 
and  pays  for,  and  that  the  seller  may  safely  warrant  his  title 
without  the  hazard  of  having  his  children  stripped  of  their 
patrimony  when  he  is  dead  and  gone,  to  make  good  the  title 
which  he  assured  while  living. 

Where  the  title  purchased  is  clear  and  good,  as  appears 
from  the  record,  mere  suspicions  that  the  purchaser  may  have 
had  notice  of  some  outstanding  unrecorded  equity  will  not 
warrant  a  court  in  defeating  such  title  of  record.  To  justify 
the  court  in  doing  so,  the  evidence  of  an  outstanding  equity 
or  title  must  be  of  such  a  character  as  to  cause  a  man  of  ordi- 
nary prudence  and  experience  to  suspect  there  is  something 
wrong  with  the  title  which  does  not  appear  of  record,  and  also 
in  some  manner  point  out  or  indicate  the  means  by  which  the 
truth  of  the  matter  can  be  ascertained,  or,  in  other  words, 
indicate  or  point  out  the  course  or  direction  of  inquiry.  And 
in  considering  the  circumstances  attending  a  transaction  of 
the  kind,  in  order  to  arrive  at  the  real  truth  of  the  matter,  the 
court  should  not  start  out  with  the  hypothesis  that  the  pur- 
chaser is  dishonest  and  not  worthy  of  credit,  but  good  faith, 
honesty  and  fair  dealing  should  be  presumed  until  the  con- 
trary appears. 

As  far  back  as  the  case  of  Moore  et  ux.  v.  Hunter  et  al.  1 
Gilm.  317,  where,  after  a  great  lapse  of  time,  it  was  sought  to 
overturn  a  purchaser's  title  by  proof  of  extrinsic  facts  tending 
to  show  that  the  purchaser  had  notice  of  an  outstanding  equity, 
this  court  said  "that  a  court  of  equity  ought  to  be  fully  con- 
vinced by  clear  and  incontrovertible  testimony  before  they 
subvert  a  long  standing  legal  title  accompanied  by  possession. 

*  *  *  A  doubt  must  be  converted  into  something  like 
a  certainty  before  a  court  of  justice  would  be  justified  in 
breaking  down  a  regular  chain  of  title. " 

In  Pitman  v.  Sofley,  64  111.  155,  Sofley  had  made  a  deed  to 
Cordelia  Teters,  a  girl  he  had  raised.  The  understanding 
was  that  the  deed  was  not  to  be  used  or  put  on  record  until 
after  his  death.     Sofley,  at  the  time,  was  seriously  ill,  and  the 
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deed  was  made  in  apprehension  of  death  and  upon  the  under- 
standing just  stated.  In  violation  of  this  arrangement,  Miss 
Teters,  in  a  few  months  thereafter,  put  the  deed  on  record. 
Several  years  elapsed  and  Sofley  took  no  steps  to  have  the 
deed  canceled.  In  the  meantime  Miss  Teters  married  one 
Ostrander,  and  after  the  lapse  of  about  five  years  from  the 
making  of  the  deed,  she  and  her  husband  conveyed  th3  prem- 
ises to  Pitman.  Pending  the  negotiation  between  them,  and 
while  Pitman  was  examining  the  county  records  to  see  if  the 
title  was  right,  he  was  expressly  told  that  there  was  some 
trouble  about  the  title,  but  his  informant  mentioned  no  names, 
nor  did  he  otherwise  give  him  any  clue  by  which  he  could 
learn  what  the  trouble  was.  Under  this  state  of  facts  Sofley 
filed  a  bill  to  have  the  two  conveyances  above  mentioned  set 
aside,  aud  there  was  a  decree  in  the  circuit  court  to  that  effect. 
But  upon  appeal  to  this  court  by  Pitman  that  decree  was 
reversed,  and  in  delivering  the  judgment  in  that  case  we  said: 
"  The  notice  was  wholly  insufficient.  It  was  only  a  vague 
report  from  one  who  had  no  interest  in  the  property  and 
could  not  affect  the  purchaser's  conscience.  It  should  always 
be  clearly  proved,  and  should  be  of  such  a  character  that  a 
disregard  of  it  would  be  a  fraud." 

Looking  at  the  case  before  us  in  the  light  of  the  rule  laid 
down  in  the  cases  just  cited,  what  fact  or  facts  do  we  discover 
in  the  evidence  calculated  to  cause  an  honest,  sensible  man  to 
suspect  that  there  was  anything  wrong  about  the  title?  If 
any  one  informed  appellant  of  the  existence  of  Mrs.  Rafferty's 
mortgage  at  or  before  his  purchase,  it  is  very  clear  there  is  no 
proof  of  it  in  the  record;  and  if  there  are  any  facts  or  circum- 
stances to  be  found  in  the  record  that  would  justify  us  in 
holding  that  appellant  at  the  time  of  his  purchase  had  con- 
structive notice  of  appellee's  mortgage,  we  are  unable  to  dis- 
cover them. 

It  is  said  appellant  knew  the  property.  That  is  true.  But 
what  of  it?  It  would  be  a  strange  doctrine  indeed  to  assume 
that  because  one  might  be  familiar  with  the  location  and  char- 
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acter  of  a  piece  of  land,  he  therefore  knew  the  condition  of  its 
title.  Such  a  position  is  not  in  accord  with  common  expe- 
rience. 

Another  fact  relied  on  is,  that  appellant  once  lived  in  the 
neighborhood  of  the  land.  Yes,  but^that  was  some  five  years 
before  his  purchase. 

As  already  shown,  both  at  the  time  of  the  execution  of  the 
mortgage  and  making  his  own  purchase  he  lived  about  ten 
miles  distant.  But  suppose  he  had  lived  in  the  neighborhood 
of  the  land  all  the  while,  is  it  to  be  laid  down  as  an  inference 
of  law  that  every  one  who  lives  in  the  neighborhood  of  a 
tract  of  land  shall  be  presumed  to  have  notice  of  any  and  all 
secret  liens  that  may  exist  upon  it?     Surely  not. 

It  is  said,  however,  that  appellant  is  the  brother  of  the  mort- 
gagor and  therefore  he  must  be  presumed  to  have  been  in- 
formed by  him  of  this  mortgage.  We  are  not  aware  of  any 
authority  holding  that  if  one  brother  purchases  land  of  another 
he  shall  be  deemed  to  have  notice  of  all  secret  liens  that  may 
exist  upon  the  land,  and  held  responsible  accordingly.  But 
in  effect,  such  a  rule  seems  to  be  insisted  on  here,  notwithstand- 
ing appellant  paid  a  valuable  consideration  for  the  land,  and 
the  records  of  the  county  in  which  it  lies  show  that  the  title 
at  the  time  of  his  purchase  was  clear  and  free  from  all  liens 
and  incumbrances,  and  notwithstanding  the  purchaser  swears 
that  he,  neither  before  or  at  the  time  of  his  purchase,  had  any 
notice  or  intimation  of  the  existence  of  the  lien  in  question, 
and  his  testimony  in  this  respect  is  not  contradicted  by  any 
one.  It  is  difficult  to  realize  how  any  one  can  seriously  con- 
tend for  such  a  doctrine. 

The  case,  in  a  word  or  two,  is  this :  Here  are  two  brothers, 
not  at  all  intimate,  living  some  ten  miles  apart,  and  seldom  see 
each  other.  One  owns  a  little  farm  of  twenty-five  acres,  with 
which  the  other  is  familiar.  The  owner,  being  in  straightened 
circumstances,  goes  to  the  other's  house  and  tells  him  he  wants 
to  sell  him  his  farm,  stating  the  terms.  The  latter,  not  being 
willing  to  trust  the  representations  of  the  other  as  to  the  con- 
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dition  of  the  title,  goes  and  examines  the  county  records  for 
himself,  and  after  satisfying  himself  that  the  title  was  all  right, 
as  the  record  showed,  he  purchased  the  farm  at  the  price  agreed 
on,  paying  the  full  value  therefor,  when  it  subsequently  turns 
out,  after  the  purchase  money  has  all  been  paid  but  $250,  there 
was  a  secret  lien  on  the  land  amounting  to  several  hundred 
dollars,  of  which,  the  purchaser  swears,  he  had  no  notice  or 
intimation  whatever.  In  all  this  we  see  nothing  to  warrant 
us  in  holding  that  appellant  bought  with  notice,  either  actual 
or  constructive,  of  appellee's  mortgage. 

It  appears,  as  already  shown,  that  in  the  fall  or  winter  after 
appellant's  purchase,  and  something  over  two  years  before  he 
made  the  last  payment  of  $250,  he  was  expressly  informed  by 
Mike  Rafferty  that  his  mother  had  a  mortgage  on  the  land  in 
question. 

The  doctrine  is  well  settled,  that  where  a  purchaser  of  land 
before  payment  has  notice  of  an  existing  mortgage,  which  does 
not  appear  of  record  and  of  which  he  had  no  notice  at  the 
time  of  his  purchase,  he  at  once,  by  operation  of  law,  is  con- 
verted into  a  trustee,  and  as  such  holds  the  land  as  a  trust 
fund  for  the  payment  of  the  mortgage  debt,  and  should  he 
subsequently  pay  the  purchase  money  to  his  grantor  he  will 
do  so  at  his  peril,  for  such  payment  will  not  at  all  relieve  him 
from  his  liability  as  trustee,  or  discharge  the  land  from  the 
trust  which  the  law  has  fastened  upon  it  for  the  benefit  of  the 
mortgagee.  And  the  same  principle  applies  to  a  case  like  the 
one  before  us,  where  only  a  part  of  the  purchase  money  has 
been  paid  at  the  time  of  notice  of  the  prior  incumbrance. 
Where  only  a  portion  of  the  purchase  money  is  unpaid  and 
the  same  does  not  exceed  the  amount  of  the  mortgage,  the 
mortgagee  will  have  a  lien  on  the  purchased  premises  to  the 
extent  of  the  unpaid  purchase  money.  So,  if  such  purchaser 
goes  on,  after  notice,  and  makes  further  payment,  he,  as 
before  stated,  will  do  so  at  his  peril,  and  the  land  will  not  be 
discharged  from  the  trust. 

The  doctrine  with  respect  to  notice  as  applicable  to  cases  of 
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this  kind  is  precisely  the  same  as  that  already  laid  down  with 
respect  to  buying  with  notice.  Where  the  information  is  of 
an  indefinite  character,  and  does  not  in  any  manner  indicate 
the  means  by  which  the  truth  of  the  matter  can  be  ascertained, 
or,  in  other  words,  does  not  point  out  the  direction  or  course 
of  inquiry,  it  will  not  amount  to  notice  either  express  or  con- 
structive. 

In  Preston  v.  Williams  et  al.  81  111.  176,  where  a  subsequent 
purchaser  was  told  that  the  land  had  been  sold,  but  by  reason 
of  a  mistake  in  the  first  deed  the  record  did  not  show  that 
the  land  had  been  sold,  this  court  said :  "  It  was  enough  that 
he  had  notice  of  a  prior  conveyance;  however  defective  it 
might  be,  a  court  of  equity  would  not  let  him  profit  by  it." 

In  Rupert  v.  Mark,  15  111.  542,  in  discussing  the  doctrine 
under  consideration  it  was  said :  "  Whatever  is  sufficient  to 
put  one  on  inquiry  as  to  the  rights  of  others  is  considered  legal 
notice  to  him  of  those  rights.  He  is  chargeable  with  knowl- 
edge of  such  facts  as  might  be  ascertained  by  the  exercise  of 
ordinary  diligence  and  understanding."  To  the  same  effect 
are  the  cases  of  McConnel  v.  Reed,  4  Scam.  123,  Ogden  et  al. 
v.  Haven  et  al.  24  111.  59,  and  Morrison  v.  Kelley,  22  id.  624. 
And  in  Cox  et  al.  v.  Milner,  23  111.  476,  we  said:  "  Where  a 
party  heard  of  a  sale  of  land  before  he  purchased,  from  a 
source  entitled  to  reasonable  credit,  and  under  circumstances 
not  likely  to  be  forgotten,  the  court  would  hold  that  the  duty 
would  devolve  upon  him  of  tracing  out  the  matter  and  ascer- 
taining its  truth."  Under  these  authorities  there  seems  but 
little  reason,  if  any,  to  doubt  that  it  was  the  duty  of  appellant, 
when  he  was  informed  that  appellee  had  a  mortgage  on  the 
premises,  to  have  gone  to  her  and  ascertained  the  truth  of  his 
information. 

It  was  not  the  case  of  a  casual  remark,  or  floating,  indefinite 
rumor,  coming  from  one  who  had  no  interest  in  the  matter. 
The  information  was  direct,  and  from  one  having  an  interest 
in  the  matter.      His    informant  was  appellee's   own  son,  and 
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had  appellant  gone  to  her  he  would  have  learned  all  about 
her  rights  in  the  land. 

The  case  here  is  not  at  all  like  that  of  Pitman  v.  Sofley.  In 
that  case  the  information  was  given  by  one  who  had  no  inter- 
est in  the  matter  and  in  a  casual  way,  and  there  was  nothing 
whatever  in  the  information  that  pointed  out  the  road  of  in- 
quiry. Here,  it  is  quite  different;  the  name  of  the  one  having 
the  mortgage  is  given  to  appellant,  thereby  directly  pointing 
out  the  way  of  inquiry.  Instead  of  going  to  her  and  making 
inquiry,  as  he  ought  to  have  done,  he  falls  back  on  the  record 
and  again  satisfies  himself  his  title  is  all  right,  and  when  the 
$250  note  becomes  due  pays  it. 

Appellant's  conduct  after  notice  is  anything  but  commend- 
able. It  shows  an  utter  indifference  on  his  part  to  the  great 
wrong  and  outrage  which  his  brother  had  perpetrated  on 
an  ignorant  and  confiding  woman,  and  for  it  he  must  now  pay 
the  penalty  by  having  the  land  in  his  hands  subjected  to  the 
payment  of  the  f  250  to  appellee,  with  interest  thereon  from 
the  8th  day  of  February,  1873,  to  the  time  of  such  payment, 
at  the  rate  of  six  per  cent  per  annum. 

In  cases  of  this  character  the  fact  that  the  record  shows 
that  the  purchaser  has  a  clear  and  perfect  title,  is  no  protec- 
tion to  him  when  he  has  notice,  before  payment,  of  a  prior 
just  and  meritorious  claim  upon  the  land.  If  the  purchaser 
could  relieve  himself  from  the  liability  imposed  by  the  notice 
by  merely  going  to  the  record  and  verifying  what  he  knew  at 
the  time  of  his  purchase,  namely,  that  his  title  was  good  and 
free  from  all  claims  as  shown  by  the  record,  it  would  amount 
to  a  total  subversion  of  the  entire  doctrine  we  have  been  con- 
sidering, for  the  very  doctrine  itself  is  founded  upon  the 
hypothesis  that  the  purchaser  has  a  good  title  of  record. 

It  results,  from  what  we  have  already  said,  that  the  court 
below  erred  in  finding  that  appellant  purchased  with  notice  of 
appellee's  rights,  and  also  in  charging  the  land  in  his  hands 
with  the  whole  of  the  mortgage  debt.  The  land  should  have 
been  charged  in  his  hands  with  the  payment  of  $250  of  her 
19— 93  III. 
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claim,  with  interest,  as  already  stated,  it  being  the  amount  of 
purchase  money  paid  by  him  after  notice  of  her  rights.  For 
this  error  the  decree  is  reversed,  and  the  cause  remanded  for 
further  proceedings  not  inconsistent  with  this  opinion. 

Decree  reversed. 


The  Illinois  Central  Railroad  Company 
v. 
Israel  R.  Patterson. 

1.  New  trials — how  many  may  be  granted.  The  provision  in  the  Practice 
act,  that  no  more  than  two  new  trials  upon  the  same  grounds  shall  be  granted 
to  the  same  party  in  the  same  cause,  applies  only  to  trial  courts  and  not  to 
the  appellate  courts. 

2.  Same — presumption  in  favor  of  finding.  A  circuit  judge  who  tries 
a  case  is  not  required  to  make  the  same  presumptions  in  favor  of  the  findings 
of  the  jury,  that  this  court  is  compelled  to  do,  as  he  sees  and  hears  all  that 
occurs  on  the  trial  and  acts  on  evidence  heard  and  witnesses  seen,  which  is 
denied  to  an  appellate  court. 

3.  Negligence  —  contributory  —  when  it  will  prevent  a  recovery.  Where  an 
engineer  on  a  railway  train  who,  by  his  gross  negligence  in  running  the 
train  at  much  greater  rate  of  speed  than  his  written  instructions  required, 
and  this  over  a  part  of  the  road  known  by  him  to  be  in  bad  condition,  when 
his  duty  was  to  slacken  the  speed,  was  injured,  his  own  negligence  contribu- 
ting to  the  injury,  if  not  producing  it,  it  was  held  no  recovery  could  be  had  by 
him  of  the  company,  even  if  it  was  also  guilty  of  negligence. 

4.  This  court  has  often  announced  that  a  plaintiff  is  not  precluded  from 
recovering  even  though  he  has  been  guilty  of  slight  negligence,  when  the 
defendant  has  been  guilty  of  gross  negligence.  But  no  case  has  been  found 
holding  that  a  plaintiff  who  has  been  guilty  of  gross  negligence  contributing 
to  his  injury,  may  recover,  whatever  may  be  the  degree  of  negligence  on  the 
part  of  the  defendant. 

Appeal  from  the  Circuit  Court  of  Ogle  county. 

Mr.  J.  M.  Bailey,  and  Mr.  James  I.  Neff,  for  the  appel- 
lant. 

Mr.  William  Barge,  for  the  appellee. 
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Mr.  Chief  Justice  Walker  delivered  the  opinion  of  the 
Court : 

When  this  case  was  before  us  at  a  former  term  (see  69  111. 
650)  the  judgment  was  reversed,  because  the  verdict  was  not 
sustained  by  the  evidence.  After  being  remanded,  and  tried 
with  a  similar  result,  it  comes  again  before  us  for  hearing  on 
appeal. 

It  is  urged  that  the  statute  has  prohibited  the  court  from 
reversing,  as  by  so  doing  it  would  be  to  grant  more  than  two 
new  trials  to  appellant  in  this  case.  The  57th  section  of  the 
Practice  act  provides  that,  "  No  more  than  two  new  trials 
upon  the  same  grounds  shall  be  granted  to  the  same  party  in 
the  same  cause."  Appellee  refers  to  several  cases  decided 
by  the  Supreme  Court  of  Indiana,  which  hold,  under  their 
statute,  that  "  When  two  new  trials  have  been  granted  to  a 
party,  whether  by  the  court  below  on  motion,  or  by  reversal 
in  this  court  on  appeal,  the  judgment  can  not  be  reversed, 
though  error  may  have  been  committed  on  the  last  trial." 
We  do  not  have  the  Indiana  statute  before  us  and  are  unable 
to  say  whether  the  two  statutes  differ  in  their  provisions, 
although  we  presume  they  do.  But  even  if  they  are  alike  in 
all  of  their  provisions,  we  having  given  a  different  construc- 
tion to  our  statute,  which  has  been  announced  and  adhered 
to  in  several  cases,  running  through  a  series  of  years,  and 
being  entirely  satisfied  with  the  construction  we  have  placed 
on  our  statute,  we  must  decline  to  overrule  our  former  deci- 
sions merely  to  conform  them  to  the  construction  given  by 
that  court,  although  we  have  a  high  respect  for  its  decisions. 

The  revision  of  1874  has  changed  the  section,  previously  in 
force,  in  the  statutes.  The  section  formerly  in  force  in  gen- 
eral terms  prohibited  the  granting  of  more  than  two  new 
trials  to  the  same  party  in  the  same  case.  Under  that  section 
the  question  was  before  us  in  Wolbrecht  v.  Baumgarten,  26  111. 
291,  Silsbe  v.  Lucas,  53  id.  479,  and  Stanberry  v.  Moore,  56 
id.  472.     And  in  the  last  of  these  cases  it  was  held  that  the 
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statute  does  not  operate  to  restrict  this  court  in  reversing 
judgments  in  the  same  case  any  number  of  times.  And  a 
third  verdict  was  set  aside  in  that  case,  because  it  was  not 
sustained  by  the  evidence, — thus  virtually  holding  that  sec- 
tion had  no  application  to  the  practice  in  this  court.  The 
portion  of  the  chapter  on  practice,  in  which  this  section  is 
found,  has  no  reference  to  practice  in  this  court,  and  we  are 
satisfied,  when  adopted,  that  it  was  the  purpose  that  it  should 
apply  only  to  practice  in  the  circuit  and  other  courts  trying 
the  facts,  and  not  to  the  appellate  courts.  We,  therefore, 
under  these  decisions,  shall  proceed  to  consider  the  evidence 
in  this  case. 

Although  there  are  some  more  witnesses  testifying  in  the 
case  on  the  last  trial  than  on  the  trial  in  the  case  when  it 
was  formerly  before  us,  still  the  case  is  not,  in  the  view  we 
take  of  it,  changed  in  any  essential  particular.  It  then 
appeared  almost  beyond  doubt  that  the  evidence  proved  that 
appellee  was  guilty  of  gross,  if  not  wanton,  negligence,  con- 
tributing to,  if  not  producing,  the  injury.  There  was  on  the 
former  trial  five  witnesses  who  testified  to  the  great  speed  of 
the  train  between  Mendota  and  LaSalle.  On  the  last  trial 
there  were  seven  who  all  agree  as  to  the  very  high  rate  of 
speed.  Some  persons  timed  it,  and  found  that  by  the  watch 
and  the  mile-posts  the  train  ran  the  last  mile,  before  the  engine 
left  the  track,  in  one  minute  and  twenty-six  seconds — very 
nearly  at  the  rate  of  forty-two  miles  an  hour.  By  his  time- 
card  appellee  was  allowed  to  run  twenty-four  miles  an  hour, 
and  in  places  where  the  track  was  not  in  good  repair  he  was 
required  to  run  at  a  slower  rate  of  speed,  and  in  cases  of 
doubt  to  take  the  safe  course. 

From  the  evidence  of  a  number  of  engine-drivers,  it  is 
apparent  that  the  person  in  charge  of  the  engine  can  certainly 
know  the  condition  of  the  track  over  which  he  runs.  That 
is  clearly  indicated  by  the  motion  of  his  engine.  All  agree 
that  the  track  between  these  two  points  Avas  in  bad  condition, 
and  appellee  swears  he  knew  it  was  near  the  point  where  the 
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engine  left  the  rails.  But  he  testifies  that  he  did  not  know 
of  this  flattened  rail.  Suppose  this  to  be  true,  was  he  justi- 
fied in  taking  the  risk  in  disobedience  to  his  orders  by 
increasing  the  speed  instead  of  reducing  it  at  a  place  where 
he  knew  the  road  was  in  bad  condition,  and  where  he  knew 
he  was  required  to  reduce  the  speed?     Surely  not. 

Had  there  been  injury  to  passengers,  resulting  from  this 
accident,  and  they  had  sued  to  recover  damages,  would  any 
person  hesitate  to  say  the  company  were  liable  for  the  reck- 
less disregard  by  the  engine-driver  of  his  printed  instruc- 
tions? Can  any  one  say,  that  it  is  at  all  probable  that  this 
engine  would  have  left  the  rails  had  the  speed  been  no  more 
than  twenty-four  miles  an  hour?  And  if  it  could  be  so  said, 
would  not  all  persons  say  it  was  negligence  not  to  reduce  the 
speed,  as  the  engine-driver  was  required  to  do  under  his 
instructions,  knowing,  as  he  surely  did,  the  bad  condition  of 
the  track? 

It  is  true,  he  says  he  was  running  at  the  rate  of  thirty 
miles  an  hour,  and  the  fireman,  who  was  on  the  engine 
with  him,  testifies  to  the  same  thing.  But  they  both  admit 
they  did  not,  previous  to  or  at  the  time  of  the  occurrence, 
think  of  the  rate,  but  only  thought  of  it  afterwards.  This 
surely  can  not  be  a  very  reliable  mode  of  ascertaining  the 
fact,  but  if  it  was  true,  it  would  be  a  fourth  faster  than  he 
was  authorized  to  run  and  at  a  place  where  he  should  have 
reduced  the  speed.  This  was  gross  negligence,  which  mani- 
festly contributed  to  the  accident,  and  for  it  he  should  be 
held  responsible.  But  the  evidence  clearly  shows  that  the 
train  was  running  at,  we  think,  a  much  greater  speed.  The 
six  passengers  who  testified,  and  are  wholly  disinterested, 
state  that  the  speed  was  so  great  as  to  attract  their  attention, 
and  a  number  of  them  say  they  were  never  on  a  train  when 
it  was  running  faster  than  this  was  at  that  time;  that  it 
rocked  violently  and  created  alarm  in  the  minds  of  some  of 
them,  and  attracted  the  attention  of  all  of  them.  Nor  was 
the  conclusion  reached  after  the  accident;  but  it  was  spoken 
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of  by  a  portion  of  them  previous  to  the  occurrence,  and  it 
led  to  more  than  one  or  two  persons  timing  its  speed.  From 
their  testimony  we  are  forced  to  the  conclusion  that  the  speed 
of  the  train  could  not  have  been  less  than  at  the  rate  of  over 
forty  miles  an  hour.  And  the  section  foreman  corroborates 
the  other  witnesses  as  to  its  speed. 

But  it  is  said  that  the  evidence  is  conflicting,  and  the  court 
should  not,  and  seldom  does,  reverse  when  that  is  the  case. 
On  one  point,  and  the  most  important  point  in  the  case,  there 
is  no  conflict.  It  stands  admitted  that  the  train  was  running 
at  a  higher  rate  of  speed  than  was  allowed  by  the  instructions 
to  engineers;  that  the  road  at  the  place  of  the  accident,  and 
for  some  distance  in  each  direction,  was  in  bad  condition,  and 
that  fact  was  known  to  the  engineer,  and  that,  in  violation 
of  instructions,  he  did  not  slacken  the  speed,  but  increased  it 
above  card-time.  About  these  several  matters  there  is  and  can 
be  no  dispute.  And  in  such  palpable  violation  of  instruc- 
tions and  duty,  the  verdict  is  clearly  against  the  evidence  and 
without  the  shadow  of  evidence  to  support  it.  It  is  not  a 
case  of  conflict,  but  it  is  a  clear  case  of  the  want  of  evidence 
to  support  the  finding.  The  evidence  shows,  we  think, 
beyond  all  doubt,  that  there  was  not  only  contributory  but 
gross  if  not  willful  negligence  on  the  part  of  the  engineer. 
It  was  such  negligence  as  to  preclude  him  from  recovering, 
even  if  it  were  shown  that  the  company  was  guilty  of  gross 
negligence. 

It  has  been  announced  many  times  by  this  court  that  a 
plaintiff  is  not  precluded  from  recovering  even  if  he  has  been 
guilty  of  slight  negligence,  when  the  defendant  is  guilty 
of  gross  negligence;  but  no  case  in  this  or  any  court,  so  far 
as  our  researches  have  extended,  has  ever  held  that  a  plain- 
tiff who  is  guilty  of  gross  negligence  may  recover,  whatever 
the  degree  of  negligence  on  the  part  of  the  defendant.  That 
the  evidence  shows  gross  negligence  on  the  part  of  the  appel- 
lee we  do  not  entertain  the  slightest  doubt,  and  so  long  as 
we  are  required  to  review  the  evidence  in  causes  brought  to 
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this  court,  we  must,  when  it  produces  such  convictions, 
reverse  the  judgment,  although  the  jury  have  the  better 
means  of  giving  proper  weight  to  evidence,  and  notwithstand- 
ing the  judge  trying  the  case,  when  he  thinks  the  verdict 
wrong,  should  grant  a  new  trial.  We  fully  appreciate  the 
fact  that  the  circuit  judge  is  not  required  to  make  the  same 
presumptions  in  favor  of  the  findings  that  we  are  compelled 
to  do.  He  sees  and  hears  all  that  occurs  on  the  trial,  which 
we  do  not,  and  hence  he  acts  on  evidence  heard  and  witnesses 
seen,  both  of  which  is  denied  to  us ;  but  we,  as  a  general 
rule,  suppose,  in  overruling  a  motion  for  a  new  trial  he  does 
so  because  he  believes  the  finding  is  proper.  But  cases  do 
occur  in  which  our  convictions  are  so  strong  that  the  verdict 
is  wrong  that  we  feel  compelled  to  disregard  the  decision  of 
the  circuit  judge  in  overruling  a  motion  for  a  new  trial.  In 
any  event  we  are  wholly  unable  to  indorse  the  finding  of  the 
jury. 

Even  if  the  notice  was  given,  as  is  contended,  to  the  per- 
son charged  with  the  repair  of  the  track,  still  appellee  is  pro- 
hibited from  recovering  by  reason  of  his  gross  negligence  in 
running  the  train.  As  the  verdict  is,  we  think,  clearly 
against  the  evidence,  the  judgment  must  be  reversed. 

Judgment  reversed. 


Samuel  S.  Beach  et  al. 

v. 
Charles  Y.  Dyer  et  al. 

1.  Constructive  trust — title  obtained  by  fraud.  Where  a  person  obtains 
the  legal  title  to  land  by  imposition  and  fraud,  and  under  such  circumstances 
that  he  ought  not  in  equity  to  hold  and  enjoy  the  beneficial  interest,  a  court 
of  equity,  in  order  to  administer  complete  justice  between  the  parties,  will 
raise  a  trust  by  construction  out  of  such  circumstances,  and  declare  the  offend- 
ing party  a  trustee  of  the  legal  title,  and  order  him  to  hold  it,  or  execute  it, 
in  such  manner  as  to  protect  the  rights  of  the  defrauded  party. 
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2.  Where  a  conveyance  is  made  of  land  by  the  holder  of  the  legal  title  upon 
false  representations  made  to  him  by  a  third  person,  which  were  neither  author- 
ized nor  sanctioned  by  the  grantee,  and  against  whom  no  fraud  is  shown,  he 
will  not  be  declared  a  trustee  to  hold  the  land  for  the  parties  who  have  been 
defrauded  by  the  conveyance. 

3.  Specific  performance — after  forfeiture  under  contract.  Where  a  con- 
tract for  the  sale  of  land  provided  that  if  a  payment  was  not  made  by  a 
certain  day,  or  immediately  afterwards,  the  purchaser  was  to  forfeit  all  pay- 
ments and  rights  in  the  land,  and  such  payment  was  not  made  or  offered  until 
a  long  time  after  the  same  was  due,  and  many  years  after  a  forfeiture  of  the 
contract  had  been  manifested  by  the  sale  and  conveyance  of  the  property  to 
another,  and  a  recovery  in  ejectment  by  the  second  purchaser,  it  was  held  that 
a  bill  for  specific  performance  of  the  original  contract  of  sale  was  properly 
dismissed. 

4.  Same — discretion.  A  party  is  not  entitled,  as  a  matter  of  right,  to  call 
upon  a  court  of  equity  to  specifically  enforce  a  contract  for  the  sale  of  land, 
but  the  exercise  of  the  power  rests  in  the  sound  discretion  of  the  court,  iu 
view  of  the  contract  and  surrounding  circumstances. 

5.  Same — laches.  A  bill  will  not  be  maintained  to  enforce  the  specific  per- 
formance of  a  contract  for  the  sale  of  land,  unless  the  vendee  shows  that  he 
has  always  been  ready,  willing  and  eager  to  perform  on  his  part.  If  guilty 
of  gross  laches,  unexplained  by  equitable  circumstances,  his  bill  will  be  dis- 
missed. 

Appeal  from  the  Superior  Court  of  Cook  county;  the 
Hon.  Samuel  M.  Moore,  Judge,  presiding. 

Mr.  E.  P.  Weber,  and  Mr.  J.  H.  Knowlton,  for  the  ap- 
pellants. 

Mr.  F.  H.  Kales,  for  the  appellees. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court: 

This  was  a  bill  in  equity,  brought  by  Samuel  S.  Beach  and 
others,  heirs  at  law  of  John  Beach,  deceased,  against  Charles 
V.  Dyer  and  others,  to  enforce,  as  is  claimed  by  counsel  for 
the  complainants,  the  execution  of  a  constructive  trust. 

The  court  on  the  hearing  dismissed  the  bill,  and  the  com- 
plainants appealed. 

It  appears  from  the  evidence,  that  Carding  Jackson  being 
seized  of  a  certain  quarter  section  of  land  in  Cook  county,  on 
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the  15th  day  of  June,  1850,  sold  the  same  to  John  Beach,  for 
the  sum  of  $2500,  payable  as  follows:  $1085  cash  down,  and 
the  balance,  $1415,  on  the  first  day  of  September  then  next, 
with  six  per  cent  interest.  Jackson  gave  Beach  his  bond  for 
a  deed,  which  contained  this  provision:  "  And  it  is  expressly 
understood  and  declared,  that  if  the  said  sum  of  $1415  is  not 
paid  in  manner  and  form  as  above  stipulated,  then  the  above 
named  obligee,  his  heirs  and  assigns,  shall  forfeit  all  right 
whatsoever,  legal  or  equitable,  to  a  conveyance  of  said  prem- 
ises; and  the  said  obligor  shall  be  at  liberty  to  sell  and 
convey  said  premises  to  any  other  person  or  persons,  for  his 
or  their  own  use  or  benefit." 

On  the  9th  day  of  September,  1850,  John  Beach,  the  pur- 
chaser of  the  premises,  died,  no  part  of  the  purchase  money 
due  on  September  1  having  been  paid.  On  the  14th  day  of 
November,  1850,  Carding  Jackson  and  wife,  by  warranty  deed 
of  conveyance,  conveyed  the  property  to  William  W.  Jack- 
son for  the  consideration  of  $2500,  which  was  paid.  It  also 
appears  that  in  November,  1850,  William  F.  Beach,  a  son  of 
John  Beach,  who  had  been  in  possession  of  the  property  from 
the  spring  previous,  placed  one  Martin  in  possession,  who 
occupied  the  property  until  the  next  spring,  when  William 
W.  Jackson  brought  an  action  of  ejectment  against  him,  and 
recovered  the  possession  of  the  property ;  that  a  writ  of 
possession  was  issued  on  the  judgment  and  duly  executed  by 
the  sheriff,  and  William  W.  Jackson  placed  in  possession  of 
the  premises.  It  also  appears,  that  on  the  2d  day  of  June, 
1852,  William  W.  Jackson  and  wife  conveyed  the  premises, 
by  deed  of  that  date,  to  Charles  V.  Dyer.  It  also  appears 
that  Sarah  Beach,  widow,  and  administratrix  of  the  estate  of 
John  Beach,  deceased,  at  the  July  term  of  the  Cook  county 
court,  1852,  obtained  a  decree  authorizing  her  to  sell  all  the 
interest  of  the  deceased  in  the  premises,  for  the  payment  of 
debts,  and  that  subsequently  such  proceedings  were  had ;  that 
she,  on  the  21st  day  of  August,  1852,  conveyed  to  Charles  V. 
Dyer. 
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It  is  contended,  by  the  counsel  for  the  complainants,  that 
Dyer  acquired  the  title  to  the  property  from  Jackson  by 
fraud,  and  that  he  holds  the  property  as  a  trustee,  in  trust 
for  complainants;  and  that  the  bill  was  brought  for  the  pur- 
pose of  declaring,  executing  and  enforcing  a  constructive 
trust.  It  is  contended  that  Dyer  went  to  Jackson  and  falsely 
and  fraudulently  represented  that  he  had  acquired  the  Beach 
contract  for  the  land,  and  by  these  representations  induced 
Jackson  to  specifically  perform  the  contract  given  to  Beach. 

It  is  doubtless  true  that  where  a  person  obtains  the  legal 
title  to  real  property  by  imposition  or  fraud,  and  under  such 
circumstances  that  he  ought  not,  according  to  the  rules  of 
equity,  to  hold  and  enjoy  the  beneficial  interest  in  the  property, 
courts  of  equity,  in  order  to  administer  complete  justice  be- 
tween the  parties,  will  raise  a  trust  by  construction  out  of  such 
circumstances;  and  this  trust  they  will  fasten  upon  the  con- 
science of  the  offending  party,  and  will  convert  him  into  a 
trustee  of  the  legal  title,  and  order  him  to  hold  it,  or  execute 
the  trust  in  such  manner  as  to  protect  the  rights  of  the  defrauded 
party.  Such  trusts  are  called  constructive  trusts.  Perry  on 
Trusts,  sec.  166. 

Does  the  evidence,  introduced  on  the  hearing,  establish  the 
fact  that  Dyer  obtained  a  conveyance  of  the  property  under 
such  circumstances  as  would  authorize  a  court  of  equity  to 
decree  that  he  was  not  a  purchaser  in  good  faith,  but  held  as 
a  trustee?  We  think  not.  The  evidence  mainly  relied  upon 
is  that  of  William  W.  Jackson.  He,  in  substance,  testified 
that  he  received  no  consideration  for  the  deed  made  to  Dyer; 
that  the  deed  was  executed  upon  the  solicitation  of  his  father, 
Carding  Jackson,  who  informed  him  that  Dyer  had  purchased 
the  entire  interest  and  title  of  John  Beach  in  the  land,  and 
believing  these  representations  to  be  true,  and  upon  request 
of  his  father,  he  conveyed  the  property  to  Dyer.  This 
witness  does  not  pretend  that  he  had  any  conversation  with 
Dyer  on  the  subject,  nor  does  it  appear  that  the  representa- 
tions made  to  him  by  his  father  were  authorized  by  Dyer,  or 
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known  or  sanctioned  by  him.  We  are  aware  of  no  principle 
of  law  upon  which  it  can  be  held  that  Dyer  would  be  bound 
or  concluded  by  representations  made  by  Carding  Jackson, 
which  were  neither  authorized  nor  sanctioned  by  him. 

But  this  evidence  of  Jackson,  if  it  had  any  bearing  on  the 
case,  is  entirely  overcome  by  the  evidence  of  Dyer  and  Steb- 
bings,  who  were  present  when  the  deed  was  made  by  William 
W.  Jackson.  Dyer  testified  that  he  negotiated  with  Carding 
Jackson  and  William  W.  Jackson  for  the  property ;  that  he 
paid  them  $2000  in  cash  for  it.  Stebbings  testified  that  he 
was  present  when  the  purchase  was  made;  that  he  wrote  the 
deed,  counted  the  money  ($2000)  which  Dyer  paid  for  the 
land;  that  the  money  was  paid  over,  in  his  presence,  to  Card- 
ing and  William  W.  Jackson,  and  the  deed  was  delivered  to 
Dyer.  If  the  testimony  of  these  witnesses  is  entitled  to 
credit,  and  we  see  nothing  in  the  record  which  would 
authorize  a  court  to  disregard  their  evidence,  then  Dyer  ac- 
quired the  property  as  a  purchaser  for  a  consideration  paid, 
which  was  near  the  full  value  of  the  property  at  the  time  the 
purchase  was  made. 

There  is  another  fact  that  tends  to  show  that  William  W. 
Jackson  is  mistaken  in  regard  to  the  version  he  gives  of  the 
transaction.  The  deed  from  Jackson  to  Dyer  was  made  on 
the  2d  day  of  June,  1852,  which  was  prior  to  the  time  a 
decree  was  obtained  to  sell  the  Beach  interest  in  the  land, 
and  almost  three. months  before  Dyer  acquired  the  Beach  title 
under  the  administratrix'  sale.  It  is,  therefore,  unreasonable 
to  believe  that  Jackson  conveyed  to  Dyer  for  the  reason  and 
upon  the  representations  that  he  had  obtained  the  Beach 
interest  in  the  property,  when  Dyer  had  no  such  interest;  and 
it  was  doubtless  known  to  Jackson,  at  the  time,  that  the  title 
of  Beach  had  not  as  yet  been  sold  by  the  administratrix.  But 
however  this  may  have  been,  when  it  was  clearly  established 
by  the  evidence  that  Dyer  bought  the  property  of  Jackson 
on  his  own  account,  and  paid  for  the  same  with  his  own 
money,  we  perceive  no  ground  upon  which  a  court  of  equity 
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could  hold  that  Dyer  obtained  the  title   to  the  property  in 
trust  for  the  complainants, — the  Beach  heirs. 

Much  has  been  said  by  complainants'  counsel  in  regard  to 
the  invalidity  of  the  proceedings  under  which  the  land  was  sold 
by  the  administratrix  of  the  estate  of  John  Beach,  deceased,  but 
in  the  view  we  take  of  the  case,  it  will  not  be  necessary  to  in- 
quire whether  that  sale  was  regular  or  void,  as  the  decision  of  the 
case  rests  upon  other  grounds.  While  it  is  said  in  the  argu- 
ment that  this  is  not  a  bill  for  the  specific  performance  of  a 
contract,  yet  it  is  apparent  that  unless  the  complainants  are 
entitled  to  maintain  a  bill  to  enforce  a  deed  on  the  contract 
executed  by  Carding  Jackson  to  John  Beach,  then  they  are 
entitled  to  no  relief  whatever.  This  brings  us  then  to  the 
consideration  of  the  question  whether  complainants  are  en- 
titled to  insist  upon  the  enforcement  of  the  contract  under 
which  John  Beach  purchased  the  premises.  This  contract 
was  upon  record,  and  as  the  record  was  notice  of  the  interest 
Beach  had  in  the  property,  if  the  contract  can  be  enforced 
against  Carding  Jackson  it  likewise  can  be  enforced  against 
Dyer,  a  grantee  of  Jackson,  with  notice. 

The  last  installment  of  the  purchase  money  ($1415)  was  due 
on  the  1st  day  of  September,  1850,  but  it  was  not  paid  when 
due,  nor  does  the  evidence  show  that  it  has  since  been  paid. 
Under  the  contract,  if  the  money  was  not  paid  when  due  or 
immediately  thereafter,  the  purchaser  forfeited  all  right  to  a 
deed,  and  the  vendor  had  the  right  to  sell  the  premises  to 
any  other  person  for  his  own  benefit.  It  was  the  duty  of 
Beach,  if  he  desired  to  insist  upon  a  performance  of  the  con- 
tract, to  pay  the  amount  due  on  the  first  of  September  or 
immediately  thereafter.  But  the  record  contains  no  evidence 
of  any  payment  by  him,  and  the  only  evidence  of  any  pay- 
ment by  the  complainants  since  the  death  of  Beach  is  that 
$325  in  personal  property,  on  the  premises,  was  turned  over 
to  Jackson  on  the  contract  about  the  first  of  November,  1850. 
From  that  time  down  to  1869,  when  the  bill  was  filed,  a 
period   of  nineteen  years,  so  far  as  appears   from  this   record 
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no  payment  has  been  made;  the  complainants  asserted  no 
rights  under  the  contract,  nor  did  they  claim  any  interest  in 
the  land,  or  exercise  any  acts  of  ownership  over  it.  No  ex- 
planation has  been  given  for  the  delay,  nor  can  it  with  any 
show  of  argument  be  contended  that  they  were  ignorant  of 
the  fact  that  Jackson  had  declared  a  forfeiture  of  the  contract, 
because  as  early  as  the  last  of.  November,  1850,  he  sold 
and  conveyed  the  land  to  William  W.  Jackson,  and  he  sub- 
sequently recovered  the  possession  of  the  land  in  an  action  of 
ejectment  brought  for  that  purpose,  and  after  having  obtained 
the  possession,  which  was  united  with  the  legal  title,  he  sold 
and  conveyed  it  to  Dyer.  We  can  not  imagine  what  the 
vendor  could  have  done  which  would  have  shown  a  clearer 
and  more  explicit  intention  on  his  part  to  terminate  the  con- 
tract than  what  he  did;  and  yet  no  steps  whatever  were  taken 
by  the  complainants  to  protect  their  rights  under  the  contract. 
After  such  delay,  unexplained  by  equitable  circumstances,  we 
are  aware  of  no  principle  of  equity  jurisprudence  under  which 
the  complainants  are  entitled  to  relief. 

A  party  can  not,  as  a  matter  of  right,  call  upon  a  court  of 
equity  to  specifically  enforce  the  performance  of  a  contract 
for  the  sale  of  land,  but  the  exercise  of  the  power  rests  in  the 
sound  discretion  of  the  court,  in  view  of  the  contract  and  the 
surrounding  circumstances. 

It  is  also  well  settled  that  a  bill  will  not  be  maintained  to 
enforce  the  specific  performance  of  a  contract  for  the  sale  of 
land,  unless  the  vendee  has  proven  that  he  has  always  been 
ready,  willing  and  eager  to  perform  on  his  part.  McCabe 
v.  Crosier,  69  111.  501;  Hoyt  v.  Tuxbury,  70  id.  331. 

In  Iglehart  v.  Gibson,  56  111.  85,  it  was  expressly  held  that 
where  a  party  has  been  guilty  of  gross  laches,  or  if  he  applies 
for  relief  after  a  long  lapse  of  time,  unexplained  by  equitable 
circumstances,  the  bill  will  be  dismissed. 

The  decision  of  the  circuit  court  was  in  harmony  with  the 
views  here  expressed,  and  it  will  be  affirmed. 

Decree  affirmed. 
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The  Chicago  and  Northwestern  Railroad  Company 

v. 
Fredericke  Moranda,  Admx. 

1.  Master  and  servant — of  the  rule  respondeat  superior.  Where  one  ser- 
vant receives  injury  through  the  negligence  or  want  of  care  on  the  part  of  a 
"fellow  servant,"  the  common  master  will  not  he  liable  for  the  injury, — but  if 
the  servants  do  not  hold  the  relation  of  "fellow  servants"  within  the  rule,  the 
master  will  be  liable. 

2.  Same — who  regarded  as  "fellow  servants."  In  order  to  constitute  servants 
of  the  same  master  "fellow  servants,"  within  the  rule  respondeat  superior,  it  is 
not  enough  that  they  were  engaged  in  doing  parts  of  some  work  or  in  the  pro- 
motion of  some  enterprise  carried  on  by  the  master,  not  requiring  co-operation, 
nor. bringing  the  servants  together,  or  into  such  .personal  relations  that  they 
could  have  exercised  an  influence  one  upon  the  other  promotive  of  proper 
caution  in  respect  of  their  mutual  safety, — but  it  is  essential  either  that  they 
were  actually  co-operating  at  the  time  of  the  injury  in  the  particular  business 
in  hand,  or  that  their  usual  duties  should  bring  them  into  habitual  consocia- 
tion, so  that  such  proper  caution  would  be  likely  to  result. 

3.  Same — former  decisions.  In  the  case  of  Chicago  and  Alton  Railroad  Co. 
v.  Murphy,  53  111.  336,  it  was  said:  "When  the  ordinary  duties  and  occupa- 
tions of  the  servants  of  a  common  master  are  such  that  one  is  necessarily 
exposed  to  hazard  by  the  carelessness  of  another,  they  must  be  regarded  as 
fellow  servants,  within  the  meaning"  of  the  rule  which  exempts  the  common 
master  from  liability  in  cases  of  this  character.  This  language  was  referred 
to  with  approbation  in  the  case  of  Valtez  v.  Ohio  and  Miss.  Railway  Co.  85  111. 
500, — but,  as  a  definition  of  what  shall  constitute  fellow  servants  in  this  class 
of  cases,  it  is  regarded  as  laying  down  the  rule  too  broadly,  and  is  disapproved. 

4.  Same — application  of  the  rule  to  the  particular  case.  Where  a  servant  of 
a  railway  company,  whose  duty  it  was  with  others  to  [repair  and  keep  in 
order  a  section  of  the  road,  while  engaged  in  such  duty,  and  standing  some 
five  or  six  feet  from  the  rail  of  the  track  to  avoid  a  passing  train,  was  struck 
on  the  head  by  a  large  lump  of  coal,  which  was  carelessly  cast  by  the  fireman 
of  the  train  from  the  tender,  from  the  effects  of  which  the  person  injured 
died,  —  held,  that  the  company  was  liable  to  his  personal  representative  for 
damages,  under  the  statute.  The  track  repairer  and  the  fireman  on  the 
passing  train  were  not  regarded  as  fellow  servants,  within  the  rule. 

5.  Measure  of  damages — death  of  person  occasioned  by  negligence — evidence 
to  be  considered.  In  an  action  by  an  administratrix  of  the  estate  of  a  deceased 
person  to  recover  pecuniary  compensation,  under  the  statute,  against  the  party 
whose  fault  or  carelessness  caused  the  death,  it  is  proper  to  show  the  amount 
of  the  usual  earnings  of  the  deceased,  and  that  the  plaintiff  was  his  wife  in 
life  and  that  they  had  minor  children  whom  he  was,  by  law,  bound  to  support 
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and  who  usually  shared  his  income,  but  it  is  wholly  immaterial  whether  such 
next  of  kin  has  or  has  not  other  pecuniary  resources  after  his  death.  It  is 
error  to  admit  proof  that  the  plaintiff  and  her  children  had  no  other  means  of 
support  save  that  arising  from  his  daily  earnings. 

Appeal  from  the  Circuit  Court  of  Lee  county. 

Mr.  B.  C.  Cook,  for  the  appellant. 

Mr.  A.  K.  TftusDELL,  and  Mr.  J.  D.  Crabtree,  for  the 
appellee. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court : 

John  Moranda  was  the  foreman  of  a  party  of  track  repair- 
ers, whose  duty  it  was  to  repair  and  keep  in  order  a  section 
of  the  railroad  track  of  appellant,  and  to  be  upon  the  track 
and  see  that  it  was  kept  in  order  for  the  running  of  trains. 
The  hypothesis  on  which  it  is  sought  to  sustain  the  recovery 
in  the  circuit  court  in  this  case  is,  that  while  Moranda  was  so 
engaged  in  this  duty  an  express  train  passed  by  at  the  rate  of 
some  thirty  to  thirty-five  miles  an  hour ;  that  on  the  approach  of 
the  train  to  the  place  where  Moranda  and  his  party  were  at  work 
on  the  track  they  stepped  aside  to  avoid  the  passing  train,  he 
standing  some  five  or  six  feet  from  the  nearest  rail  of  the 
track ;  and  that  as  the  train  passed,  a  large  lump  of  coal  was 
carelessly  cast  by  the  fireman  from  the  tender  attached  to  the 
locomotive,  which  struck  Moranda  and  caused  his  death. 

This  is  an  action,  under  the  statute,  by  the  administratrix 
of  the  estate  of  deceased.  Appellant  pleaded  not  guilty.  A 
trial  by  jury  resulted  in  a  verdict  of  guilty,  and  an  assessment 
of  plaintiff's  damages  at  the  sum  of  $4000,  and  after  over- 
ruling a  motion  for  new  trial,  the  court  rendered  judgment 
upon  the  verdict. 

On  the  trial  the  plaintiff,  who  is  the  widow  of  deceased, 
was  permitted  to  prove  that  after  the  time  of  the  death  of 
Moranda  she  and  her  children  had  no  other  means  of  support, 
save  that  arising  from  his  daily  earnings.  The  utmost  that  can 
lawfully  be  recovered,  in   actions   of  this  kind,  is  compensa- 
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tion  for  pecuniary  loss  suffered  by  the  widow  and  next  of  kin. 
It  was  entirely  proper  to  show  the  amount  of  his  usual  earn- 
ings, and  that  plaintiff  was  his  wife  in  life,  and  that  they  had 
minor  children  whom  he  was  by  law  bound  to  support,  and 
who  usually  shared  his  income;  but  it  was  wholly  immaterial 
whether  such  next  of  kin  had  or  had  not  other  pecuniary 
resources  after  his  death.  Such  evidence  was  held  incompe- 
tent in  O'Brennan's  case  (65  111.  160),  and  in  Powers'  case 
(74  111.  343). 

Where  the  next  of  kin  consist  of  collaterals,  or  persons 
whom  the  deceased  in  life  was  not  bound  by  law  to  support, 
unless  in  a  state  of  dependence,  it  may  be  proper  to  show  that 
in  his  life  they  were  supported  by  him.  The  question  is,  in 
such  case,  what  pecuniary  loss  has  been  suffered  by  the  next 
of  kin.  Their  poverty  after  the  death  can  shed  no  light  on 
this  question.  If  immediately  after  this  disaster  the  plaintiff 
and  her  children  had,  by  inheritance  from  other  sources,  be- 
come at  once  wealthy,  it  would  not  have  abated  one  cent  from 
the  amount  of  their  lawful  demand  in  this  case — (if  entitled 
to  recover  at  all);  nor  can  their  poverty  be  permitted  to  add 
thereto. 

For  this  error  the  judgment  in  this  case  must  be  reversed, 
and  the  cause  remanded  for  a  new  trial. 

There  is,  however,  another  question  raised  by  counsel  for 
appellant  which  will  necessarily  arise  upon  another  trial,  and 
ought  therefore  to  be  decided  now. 

It  is  insisted  that  "the  plaintiff's  intestate  and  the  persons 
running  the  locomotive  bore  such  relation  to  each  other  in 
the  service  of  appellant,  that  one  could  not  recover  of  the 
common  employer  damages  caused  by  the  negligence  or  care- 
lessness of  the  other." 

We  think  this  position  is  not  tenable.  In  Chicago  and 
Northwestern  Railroad  Co.  v.  Sivett,  45  111.  197,  a  case  in 
which  the  fireman  was  killed  by  reason  of  the  negligence  of 
the  track  repairers,  it  was  held  that  the  doctrine  in  relation 
to  fellow  servants  did  not  forbid  the  action. 
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In  Chicago,  Burlington  and  Quinoy  Railroad  Company  v. 
Gregory,  58  111.  272,  the  right  of  action  was  sustained  where 
a  fireman  on  a  passing  train  was  killed  by  a  "mail  catcher" 
improvidently  placed  too  near  the  track  by  other  servants  of 
the  railroad  company.  In  that  case  it  was  said  the  agents 
charged  with  the  duty  of  properly  locating  the  "  mail  catcher" 
had  no  possible  connection  with  the  running  of  the  trains,  in 
which  service  the  fireman  was  engaged,  and  it  was  added  : 
"The  duties  were  as  different  and  as  distinct  as  those  of  a 
conductor  and  of  a  track  repairer." 

In  Toledo,  Wabash  and  Western  Raihvay  Co.  v.  O'Connor, 
77  111.  391,  the  plaintiff's  intestate  was,  as  in  this  case,  a 
track  repairer,  and  the  injury  was  caused  by  the  negligence 
of  another  servant  of  appellant,  engaged  at  the  time  in 
running  a  train  upon  the  track.  There,  the  fault  was  that  of 
another  servant  of  the  company — the  engineer  on  the  passing 
train.  Here,  the  alleged  fault  was  that  of  the  fireman.  It  is 
not  perceived  how  this  case  differs  from  that  in  principle.  It 
was  there  held  that  the  track  repairer  and  the  engineer  of  a 
passing  train  were  not  fellow  servants,  engaged  in  a  common 
service,  so  as  to  exempt  the  employer  from  liability  for  the 
injury  of  the  one  by  the  neglect  of  the  other. 

Unless  we  are  to  overrule  these,  and  other  decisions  of  this 
court,  we  can  not  sustain  the  appellant  in  the  proposition  that 
this  action  is  barred  by  the  relation  of  these  servants  as  fellow 
servants. 

Counsel  for  appellant  presses  upon  our  attention  what  was 
said  by  this  court  in  the  case  of  Chicago  and  Alton  Railroad 
Co.  v.  Murphy,  53  111.  336.  In  that  ease  the  servant  injured 
was  one  of  a  party  of  laborers  at  a  station,  whose  ordinary 
duties  were  to  examine  arriving  trains,  and  take  out  for  repairs 
any  cars  in  the  train  needing  the  same.  The  injury  was  caused 
by  the  negligence  of  the  engineer  operating  the  switch  engine 
used  at  that  station  for  that  purpose.  This  court,  upon  the 
facts  of  that  case,  held  that  the  servant  injured  and  the  offend- 
ing engineer  "were  strictly  fellow  servants  of  a  common  mas- 
20—93  III. 
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ter,  *  *  *  engaged  in  the  same  general  department,  to-wit, 
the  doing  of  the  needed  work  upon  the  depot  grounds  for  the 
purpose  of  dispatching  the  various  trains."  And  it  was  there 
said:  "Under  these  circumstances  we  are  wholly  unable  to 
hold  *  *  *  that  deceased  and  the  engineer  were  not  fellow 
servants  in  such  a  sense  as  to  subject  them  to  the  well  estab- 
lished rule  exempting  the  common  master  from  liability  in 
cases  of  this  character." 

After  having  thus  pronounced  the  judgment  of  the  court 
upon  the  question  arising  upon  the  facts  of  the  case,  the  learned 
justice  who  delivered  the  opinion  of  the  court  proceeds  to 
comment  upon  an  instruction  which  the  circuit  court  had  re- 
fused to  give  to  the  jury,  and  says,  in  that  connection  :  "When 
the  ordinary  duties  and  occupations  of  the  servants  of  a  com- 
mon master  are  such  that  one  is  necessarily  exposed  to  hazard 
by  the  carelessness  of  another,  they  must  be  *  *  *  regarded 
as  fellow  servants,  within  the  meaning  of  this  rule." 

Counsel  for  appellant,  seizing  upon  this  statement,  insists 
that  the  judgment  in  the  case  at  bar  must  be  reversed  on  that 
ground,  or  the  rule  indicated  in  -the  case  in  53  111.  must  be 
expressly  overruled. 

The  decision  of  that  case  was  undoubtedly  correct,  and 
does  not,  in  any  degree,  militate  against  the  views  we  have 
of  this  case;  but  the  language  of  the  opinion  used  in  com- 
menting upon  the  instruction  in  question  in  that  case,  was 
plainly  too  broad,  and  can  not  be  sustained  without  overruling 
the  decisions  of  this  court  in  very  many  cases.  In  fact,  in 
that  very  opinion  it  is  said  :  "  It  is,  of  course,  not  easy  to  define 
who  are  to  be  considered  fellow  servants  with  such  accuracy 
that  doubtful  cases  will  not  occur."  As  applied  to  the  facts 
of  that  case,  the  instruction  in  the  Murphy  cose  could  lead  to 
no  false  conclusion,  but  as  a  definition  of  what  shall  constitute 
fellow  servants  in  this  class  of  cases,  the  language  is  plainly 
faulty. 

If  the  law  of  this  State  be  properly  stated  in  that  instruction, 
then,  indeed,  no  action  will  lie  for  any  injury  in  any  case  where 
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the  servant  injured  and  the  servant  at  fault  were,  at  the  time 
of  the  injury,  each  engaged  in  the  ordinary  duties  of  his  ser- 
vice, no  matter  how  widely  removed  may  be  their  employments 
from  each  other.  It  is  plain  that  if  the  injury  did  actually  occur 
to  one  while  in  his  ordinary  employment,  and  from  the  negli- 
gence of  the  other  while  he  was  in  his  ordinary  employment, 
the  negligent  conduct  of  the  latter  must  necessarily  have  endan- 
gered the  safety  of  the  former.  If  the  law  be  properly  stated  in 
that  instruction,  we  ought  to  overrule  the  decisions  of  this  court 
in  Shannon's  case,  43  111.  338,  and  in  Swett's  case,  45  id.  197, 
and  in  Welch's  case,  52  id.  183,  and  in  Ryan's  case,  60  id.  171, 
and  in  O'Connor's  case,  11  id.  391,  and  in  other  like  cases. 
In  all  these  cases,  both  the  plaintiff  and  the  man  by  whose 
negligence  the  injury  was  caused,  at  the  time  of  the  injury 
"  were  in  the  employment  of  the  defendant,  and  their  ordinary 
occupations  in  such  service  bore  such  relation  to  each  other 
that  the  careless  and  ne°;lio;ent  conduct  of  the  servant  at  fault 
endangered  the  safety  of  the  plaintiff."  Otherwise  he  could 
not  have  been,  in  such  case,  injured  in  fact,  and  yet  in  all 
these  cases  it  was  held  the  action  would  lie.  We  are  not  pre- 
pared to  overrule  these  decisions  or  depart  from  their  teach- 
ings, and  are,  therefore,  upon  mature  consideration,- compelled 
to  disapprove  of  what  was  said  in  the  Murphy  case  about  the 
instruction  discussed  in  that  opinion,  although  it  seems  after- 
wards to  have  been  referred  to  with  approbation  in  the  case  of 
ValtezY.  Ohio  and  Mississippi  Railway  Co.  85  111.  500. 

What  we  have  said  is  enough  to  dispose  of  this  case,  but  the 
able,  earnest  and  elaborate  argument  of  counsel  for  the  appel- 
lant seems  to  call  for  some  further  discussion.  Recognizing 
that  his  position  is  not  in  accord  with  the  decisions  of  this 
court  in  the  cases  referred  to  supra,  wherein  the  common  master 
has  been  held  liable  for  damage  done  to  one  employee,  by  the 
negligence  of  another  engaged  in  the  same  general  enterprise, 
counsel  for  appellant  presses  upon  our  attention  arguments  and 
expressions  of  opinion  found  in  our  own  reports  in  other  cases 
where  the  master  has  been  held  exempt,  which  may  seem  in- 
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compatible  with  the  rulings  in  the  cases  where  the  master  has 
been  held  liable;  and  he  supports  his  position  by  quotations 
from  cases  in  English  and  American  courts,  which  are  cer- 
tainly directly  in  point. 

The  decisions  of  courts  of  other  States  and  the  modern  de- 
cisions of  the  English  courts,  though  entitled  to  great  consid- 
eration, are  not  binding  authority  in  this  State,  and  should 
have  force  here  only  in  so  far  as  the  reasons  upon  which  they 
rest  may  be  found  cogent  and  sound.  And  arguments  and 
expressions  of  opinion  found  in  our  own  reports,  where  they 
conflict  with  the  decisions  of  this  court,  must  always  yield  to 
the  decisions. 

It  is  no  doubt  true  that  many  expressions  found  in  the 
various  opinions  on  this  subject  in  our  own  reports,  if  read 
without  reference  to  the  facts  under  discussion,  seem  to  be 
incapable  of  being  reconciled;  but  it  is  equally  true  that  a 
careful  examination  of  the  facts  of  the  several  cases  in  our 
reports,  and  an  examination  of  the  judgments  pronounced  in 
these  same  cases,  will  show  remarkable  harmony  and  uni- 
formity in  the  decisions.  Many  of  these  decisions  are  not  in 
harmony  with  the  modern  decisions  in  England,  nor  with  the 
rulings  in  most  of  the  States  in  this  country ;  but  it  is  believed 
they  are  founded  in  reason  and  are  in  harmony  with  each 
other. 

Redfield,  in  his  work  on  the  Law  of  Railways,  vol.  1,  sec. 
131,  says:  "It  seems  now  perfectly  well  settled  in  England, 
and  mostly  in  this  country,  that  a  servant  who  is  injured  by 
the  negligence  or  misconduct  of  his  fellow  servant,  can  main- 
tain no  action  against  the  master  for  such  injury."  This  is 
undoubtedly  true,  but  the  courts  do  not  all  agree  as  to  what 
is  necessary  to  render  employees  of  the  same  master  "  fellow 
servants"  within  the  meaning  of  this  rule.  The  same  author 
lays  down  what  may  be  called  the  English  doctrine  on  this  ques- 
tion to  be,  that  "all  the  servants  of  the  same  master  engaged 
in  carrying  forward  the  common  enterprise,  although  in  dif- 
ferent departments,  widely  separated,  or  strictly  subordinated 
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to  others,  are  to  be  regarded  as  fellow  servants,  bound  by  the 
terms  of  their  employment  to  run  the  hazard  of  any  negligence 
of  any  of  the  number,  so  far  as  it  operates  to  their  detriment." 
In  other  words,  where  the  general  object  to  be  accomplished 
by  the  service  of  each  is  one  and  the  same,  the  employer  the 
same,  the  several  servants  deriving  authority  and  compensation 
from  the  same  source,  all  employees  and  agents,  from  the 
highest  to  the  lowest,  are  regarded  by  the  English  rule  as  fel- 
low servants,  no  matter  how  remote  from  each  other  they  may 
usually  be  occupied,,  or  how  distinct  in  character  and  nature 
may  be  their  respective  duties  and  employments.  It  is  also 
true  that  this  is  the  rule  approved  by  the  courts  of  last  resort 
in  most  of  the  States  in  this  country.  We  speak  of  this  for 
convenience  as  the  English  rule,  but  in  truth,  its  boundaries, 
as  stated  by  Redfield,  were  first  defined,  in  substance,  by  Ch.  J. 
Shaw,  in  the  case  of  Farwell  v.  Railroad  Co.  4  Mete.  49.  And 
that  case  has  very  generally,  and  not  improperly,  been  regarded, 
both  in  England  and  America,  as  the  leading  case  in  support 
of  what  we  call  the  English  rule.  In  this  State  this  doctrine 
of  exemption  of  the  master  has  never  been  carried  so  far. 

In  several  of  the  States  this  rule  is  subjected  to  limitations 
and  is  not  carried  to  so  great  an  extent.  In  this  court,  and  in 
the  courts  of  last  resort  in  other  States,  the  master  has  been 
held  liable  where  the  servant  injured  was  in  a  subordinate 
position  and  the  offending  servant  stood  to  the  other  as  the 
representative  of  the  master,  and  in  other  cases  where  the  ser- 
vants in  question  had  no  connection  with  each  other  in  their 
service  other  than  that  of  having  a  common  master  and  of 
being  engaged  in  a  common  enterprise. 

The  courts  which  maintain  the  English  rule  are  not  harmo- 
nious in  their  reasons  for  its  support,  and  the  courts  wherein 
the  rule  is  qualified  by  limitations  do  not  agree,  in  all  respects, 
as  to  the  limitations  to  be  placed  upon  the  rule,  nor  do  they 
agree  entirely  as  to  principles  on  which  the  rule  is  founded 
or  by  which  the  limitation  should  be  controlled. 

The  exemption  of  the  master  from   liability,  in  case  of  an 
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injury  of  one  of  his  servants  by  the  neglect  of  another,  is  a 
rule  comparatively  new.  Our  attention  has  not  been  called 
to  any  mention  of  such  a  rule,  or  any  allusion  to  it  made  in 
any  reported  case  or  by  any  law  writer,  until  it  was  asserted  in 
the  case  of  Priestly  v.  Fowler,  3  Mees.  &  Welsb.  1,  which  arose 
in  the  Court  of  Exchequer,  in.  the  year  1837.  It  was  there 
said  that  no  precedent  could  be  found  for  an  action  by  a  ser- 
vant against  his  master  for  damages  caused  by  the  neglect  of 
his  fellow  servant.  In  the  7th  edition  of  Story  on  Agency,  sec. 
153  d,  it  is  said  that  this  question  "has  not  until  recently  become 
a  subject  of  judicial  examination."  The  history  of  this  doctrine 
is  given  in  that  work,  in  that  and  other  sections  immediately 
succeeding  that,  and  in  the  copious  notes  thereto  found  in  that 
edition. 

The  rule  of  exemption  of  the  master  in  such  cases  is  very 
generally  placed  upon  the  ground  of  public  policy,  that  is, 
upon  what  is  thought  best  for  the  well  being  of  society.  In 
the  very  first  case  where  the  question  arose,  Priestly  v.  Fowler, 
supra,  the  decision  is  placed  squarely  on  that  ground.  The 
second  case  on  this  subject,  of  which  we  have  any  account,  is 
that  of  Murray  v.  South  Carolina  Railroad  Co.  1  McMullen, 
385,  decided  in  February,  1841.  The  case  of  Priestly  v.  Fow- 
ler, supra,  evidently  was  then  unknown  to  that  court,  for  it 
is  there  said  no  precedent  upon  the  subject  can  be  found.  The 
master  was  there  held  exempt  from  liability — by  a  divided 
court.  The  judges  concurring  in  the  judgment  did  not  rest 
their  judgment  upon  the  same  ground.  What  seems  the  ablest 
argument  in  favor  of  the  judgment  in  that  case,  was  made  by 
Blanding.  He  says  :  "  No  man  shall  be  liable  for  another's  act 
except  he  has  commanded  it  or  has  agreed  to  be  so  liable,  or 
where  such  liability  has  been  imposed  on  him  by  law,  from 
principles  of  policy  or  for  the  public  security."  p.  391.  And 
again  :  "  If  this  (the  public  security)  will  be  best  promoted  by 
making  each  person  engaged  in  running  the  train  risk  all 
the  injuries  he  may  receive,  without  resort  to  his  employer, 
then  he  should  be  excluded  from  such  resort." 
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In  Cooley  on  Torts,  541,  it  is  said,  "  the  rule  is  one  of  gen- 
eral public  policy;"  and  again,  that  "in  many  employments 
the  public  are  compelled  to  rely  upon  the  caution  and  dili- 
gence of  servants  as  the  chief  protection  against  accidents 
which  may  prove  disastrous  to  life  or  limb."  This  is  the 
current  of  the  authorities,  and  we  think  the  true  ground  upon 
which  the  propriety  of  the  exemption  of  the  master  in  any 
such  case  can  be  sustained.  The  history  of  this  doctrine  of 
exemption  of  the  master,  as  well  as  the  best  reasoning  of  the 
cases,  shows  that  what  we  have  spoken  of  as  a  rule,  (exempt- 
ing the  master  in  certain  cases,)  is  in  fact  but  an  exception  or 
qualification  of  the  ancient  general  rule  of  the  common  law, 
respondeat  superior,  which,  prior  to  the  case  of  Priestly  v. 
Fowler,  supra,  was  laid  down  without  qualification  by  all  courts 
and  common  law  writers. 

In  Comyn's  Digest,  (title  "  Master  and  Servant,"  K,)  it  is  said  : 
"A  master  is  liable  for  every  act  of  his  servant  done  by  him 
in  the  course  of  his  employment,"  (referring  to  2  T.  R.  154, 
where  the  rule  is  there  stated  in  these  very  words). 

In  Viner's  Abridgement,  ("Master  and  Servant,"  B  9,)  it  is 
said  :  "If  my  servant  doth  anything  prejudicial  to  another, 
it  shall  bind  me,  *  *  *  being  about  my  business."  Thus 
the  law  was  formulated  by  Ch.  J.  Holt  in  Tuberville  v.  Stamp, 
Comb.  R.  459.  In  the  syllabus  of  McManus  v.  Cricket, 
1  East  R.  107,  the  law  is  formulated  in  the  words:  "A  master 
is  liable  to  answer  for  damage  arising  to  another  from  the 
negligence  or  unskilfulness  of  his  servant  acting  in  his  em- 
ployment." 

Blackstone,  in  his  Commentaries,  says:  "  If  a  servant  by  his 
negligence  does  damage  to  a  stranger,  the  master  shall  be 
answerable  for  his  neglect."  1  B.  Com.  431.  Paley,  in  his 
work  on  Agencies,  published  in  1811,  says:  "By the  employ- 
ment of  an  agent  the  employer  becomes  civilly  responsible  for 
his  care  and  diligence  to  those  who  make  use  of  him  in  his 
business."  Paley  on  Agency,  294.  And  again,  (295)  "A  mas- 
ter is   responsible   for   the   negligence   of  his  servant  in   the 
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prosecution  of  his  service,"  and  the  language  of  Ch.  J.  Holt 
is  quoted,  where  he  says,  "Where  a  trust  is  put  in  one  person, 
and  another,  whose  interest  is  entrusted  to  him,  is  damnified  by 
the  negligence  of  such  as  that  person  employs  in  the  discharge 
of  that  trust,  he  shall  answer  for  it  to  the  party  damnified." 
12  Mod.  490.  Story,  in  the  first  edition  of  his  work  on  Agency, 
published  in  1839,  says:  "The  master  is  always  liable  to  third 
persons  for  *  *  *  negligences  *  *  *  of  his  servants 
in  all  cases  within  the  scope  of  his  employment." 

No  limitation  of  this  rule  was  ever  anywhere  suggested 
until  this  question  arose  of  the  liability  of  a  master  to  his  own 
servant  for  injury  by  the  neglect  of  another. 

In  support  of  the  English  rule,  it  has  since  been  suggested, 
inasmuch  as  Blackstone,  in  his  statement  of  the  rule  respon- 
deat superior,  speaks  only  of  "damage  to  a  stranger,"  that  the 
rule  by  its  terms  does  not  embrace  the  case  of  damage  to  a 
servant,  or,  as  it  is  said  in  one  case,  "this  presupposes  that 
the  parties  stand  to  each  other  in  the  relation  of*  strangers 
between  whom  there  is  no  privity;"  and  then  assuming  that 
there  is  a  privity  of  some  sort  between  the  injured  servant 
and  some  one  else  in  relation  to  the  act  causing  the  injury,  it 
is  insisted  that  the  case  of  an  injury  of  one  servant  by  the 
fault  of  another  in  nowise  comes  within  the  meaning  of  the 
rule  as  formulated  by  Blackstone.  (Farwell  v.  Railroad  Co.  4 
Mete.  49.)  In  view  of  the  words  of  older  authorities  supra, 
this  reasoning  seems  artificial  and  unsatisfactory.  It  is  hardly 
to  be  supposed  that  Blackstone  intended,  by  the  introduction 
of  the  word  "stranger,"  to  state  or  lay  down  a  limitation  upon 
the  rule  respondeat  superior,  as  before  that  formulated  in  Co- 
rny n\s  Dig.,  2  Term  R.,  Viner's  Abr.,  1  East  R.,  or  as  expressed 
long  before  in  Tuberville  v.  Stamp,  Comb.  R.  459,  or  to  qualify 
the  same  in  any  way  whatever.  If  Blackstone  had  attached  to 
the  word  "stranger,"  as  used  in  that  sentence,  any  special  sig- 
nificance, it  seems  he  would  have  given  some  explanation  as  to 
whom  we  should  in  that  connection  regard  as  strangers — some 
commentary  on  the  departure  from  the  language  of  the  fathers 
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in  the  common  law.  It  is  not  to  be  believed  that  Paley  or 
Story,  who  formulated  the  rule  after  Blackstone's  day,  in- 
tended to  state  the  rule  more  broadly  than  was  their  under- 
standing of  the  meaning  Blackstone  intended  to  convey  by 
the  words  used  by  him.  It  seems  almost  certain  that  had 
Paley  or  Story  understood  Blackstone  as  stating  the  rule  of 
respondeat  superior  in  a  more  limited  sense  than  that  of  the 
earlier  authorities,  neither  of  them  would  have  used  the  broad 
language  of  the  older  authorities  without  some  comment  on 
the  language  of  Blackstone,  and  without  assigning  some  reason 
for  differing  from  a  writer  of  such  great  authority.  It  seems 
more  reasonable  to  infer,  as  we  do,  that  Blackstone  used  the 
word  stranger  in  the  broad  sense — meaning  the  same  as  if 
he  had  said,  "  damage  to  another,"  instead  of  "  damage  to  a 
stranger."  Kent  so  understood — for  when  he  wrote  in  1827, 
he  said  of  a  master,  "He  is  said  to  be  liable,  if  the  injury 
proceeds  from  the  negligence  or  want  of  skill  in  the  servant." 

We  are  brought  to  the  conclusion  that  the  general  rule  of 
respondeat  superior,  in  its  application  to  all  cases  arising  be- 
fore 1837,  was  applicable  to  all  third  persons  falling  within 
the  true  reason  of  the  rule,  and  that  the  doctrine  of  the 
exemption  of  the  master,  in  case  of  an  injury  of  one  fellow 
servant  by  the  fault  of  another,  is  really  an  exception  to  the 
rule. 

If  this  be  so,  to  determine  what  cases  fall  within  the  rule, 
and  what  cases  do  not  fall  within  the  rule,  it  seems  to  be  wise 
to  consider  carefully  the  reasons  on  which  the  rule  itself  rests, 
and  then  to  place  such  cases,  and  such  cases  only,  on  the  list 
of  exceptions  as  are  not  within  the  reasons  on  which  the  rule 
is  founded. 

The  common  law  rule — whereby  the  master  is  made  to  an- 
swer for  damage  done  to  others  by  the  neglect  of  his  servant — 
is  plainly  unjust,  when  applied  to  a  case  where  the  master  has 
with  due  care  employed  a  competent  and  careful  servant,  and 
is  himself  guilty  of  no  wrong.  As  a  mere  matter  of  strict 
justice  a  man  who  has  himself  done  no  wrong  ought  not,  as  a 
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mere  matter  of  justice,  to  be  compelled  to  answer  for  the  neg- 
ligence of  another. 

The  general  rule,  however,  respondeat  superior,  although 
unjust  as  applied  to  the  master  in  such  cases  as  already  shown, 
is  as  old  as  the  common  law,  and  is  no  doubt  founded  in  wis- 
dom. This  rule,  like  many  others,  rests  upon  considerations 
of  policy,  upon  the  ground  that  the  well-being  of  society  is 
best  promoted  in  that  way.  "  In  no  other  way  could  there 
be  any  safety  to  third  persons  dealing  with  principals  through 
agents."  (Story  on  Agency,  sec.  452.)  Cooley  says,  "  the 
well-being  of  society  is  best  subserved  thereby."  Ch.  J. 
Shaw  says,  the  rule  respondeat  superior  "  is  adopted  from  gen- 
eral considerations  of  policy  and  security."  Farwell  v.  Rail- 
road Co.  4  Mete.  49.  And  again,  in  the  same  case,  "the 
rule  is  founded  on  the  expediency  of  throwing  the  risk  upon 
those  who  can  best  guard  against  it." 

If  this  be  so,  the  liability  of  the  master  must  turn  upon 
the  proper  consideration,  in  each  class  of  cases,  of  what  ruling 
will  in  fact  throw  the  risk  upon  those  who  can  best  guard 
against  it,  of  what  is  demanded  to  promote  in  the  highest  de- 
gree the  well-being  of  society.  The  best  interests  of  society 
demand  that  all  business  should  at  all  times  be  so  conducted 
that  the  least  possible  harm  shall  be  caused  thereby;  that  all 
servants,  and  especially  all  servants  controlling  dangerous  in- 
strumentalities, shall  constantly  use  due  care.  The  position 
that  the  well-being  of  society  in  early  days  demanded  in  such 
cases  the  rule  respondeat  superior,  was  sustained  upon  the  view 
then  taken  of  the  usual  subordination  of  servants  to  the  will 
of  the  master,  and  the  usual  devotion  of  the  servant  to  the 
interests  of  the  master.  It  seems  to  have  been  wisely  thought 
that  it  would  induce  greater  caution  in  servants  to  avoid  injury 
to  others,  if  servants  knew  that  the  master  must  answer  for 
such  injury;  and  also,  that  the  responsibility  of  the  master  in 
such  case  would  usually  incite  him  to  greater  vigilance  in  pro- 
moting the  desired  constant  caution  in  his  servants.  Where 
servants   are  habitually  consociated  in  their  daily  duties,  (as 
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most  servants  were  at  an  earlier  day  in  England,)  they  may 
well  be  supposed  to  have  an  influence  over  each  other,  and  a 
power  to  promote  in  each  other  caution,  by  their  counsel,  ex- 
hortation and  example,  at  least  equal  to  that  of  the  master, 
and  perhaps  greater.  In  such  case  the  well-being  of  society 
does  not  seem  to  demand  that  the  master  should  be  made  to 
answer,  in  cases  where  he  had  done  all  that  he  ought  to  do, 
and  the  injury  was  to  one  such  servant  and  from  the  negli- 
gence of  another.  The  vigilance  of  such  servants  in  such  case 
may  well  be  supposed  to  have  a  greater  stimulant  to  constant 
exercise  if  each  one  knows  that  neither  he  nor  his  comrades  can 
have  any  redress  for  injury  to  one  by  the  negligence  of  the 
other.  But  where  servants  of  a  common  master  are  not  con- 
sociated  in  the  discharge  of  their  duties, — where  their  employ- 
ment does  not  require  co-operation,  and  does  not  bring  them 
together,  or  into  such  relations  that  they  can  exercise  an  in- 
fluence upon  each  other  promotive  of  proper  caution, — in  such 
case,  the  reason  of  the  rule  holding  the  master  responsible 
for  damage  resulting  from  the  negligence  of  one  of  his  ser- 
vants seems  reasonably  to  apply  with  as  great  force  as  if  a 
stranger  were  the  party  injured.  The.  influence  of  one  servant 
upon  another  in  the  encouragement  of  caution  can  not  be  re- 
lied upon  in  such  case,  for  that  can  only  operate  where  they  are 
co-operating,  or  are  brought  together  by  their  usual  duties,  or 
where  there  is  habitual  consociation.  Then,  indeed,  in  cases 
where  they  can  not  be  supposed  to  have  in  their  power  in  any 
way  to  promote  caution  in  each  other,  the  well-being  of  society, 
if  it  is  to  have  any  such  security,  must  depend  entirely  upon 
the  vigilance  of  the  master  in  promoting  constant  caution  in 
each  of  his  servants,  and  upon  the  desire  of  servants  to  pro- 
tect the  master  from  liability.  Hence  the  master  must  in 
such  case  be  held  responsible  for  the  neglect  of  his  servant. 

The  application  of  these  views,  it  is  believed,  will  render  it 
entirely  practicable  to  maintain  the  rule  adopted  by  this  court, 
recognizing  a  distinction  between  the  case  of  co-serva.nts, 
whose  duties  are  entirely  distinct  from  each  other,  and  are  not 
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such  as  to  imply  consociation  or  co-operation,  and  the  case 
of  co-servants  consociated  by  means  of  their  daily  duties,  or 
co-operating  in  the  same  department  of  duty  or  the  same  line 
of  employment. 

The  line  of  argument,  briefly  stated,  is  this:  The  ancient 
common  law  rule  which  holds  a  master  (even  in  cases  where 
he  is  guilty  of  no  fault)  responsible  for  the  neglect  of  his 
servant,  where  a  third  person  suffers  damage  from  the  negli- 
gence of  such  servant,  rests  entirely  upon  considerations  of 
its  practical  effect  upon  society, — upon  considerations  of 
policy;  and  these  considerations  of  policy  rest  upon  the  idea 
that  the  subordination  of  the  servant  to  the  will  of  the  mas- 
ter and  his  devotion  to  the  interests  of  the  master  give 
him,  under  that  rule,  incentives  to  caution  he  would  not 
otherwise  have,  and  upon  the  idea  that  the  rule  will  incite 
the  master  to  greater  vigilance  in  the  selection  of  prudent 
servants,  and  to  greater  zeal  in  the  exercise  of  his  influ- 
ence over  his  servant  to  secure  the  exercise  of  care  in  all 
cases.  When  the  reason  of  the  rule  ceases,  the  application 
of  the  rule  ought  also  to  cease,  and  especially  is  this  true  of 
a  rule  which  rests  not  upon  its  own  justice,  but  solely  upon 
considerations  of  policy.  Where  servants  of  the  same  master 
are  directly  co-operating  with  each  other  in  a  particular  busi- 
ness at  the  time  of  the  injury,  or  are,  by  their  usual  duties, 
brought  into  habitual  consociation,  it  may  well  be  supposed 
that  they  have  the  power  of  influencing  each  other  to  the 
exercise  of  constant  caution  in  the  master's  work  (by  their 
example,  advice  and  encouragement  and  by  reporting  delin- 
quencies to  the  master)  in  as  great,  and  in  most  cases  in  a 
greater,  degree  than  the  master.  If,  then,  each  such  servant 
knows  that  neither  he  nor  his  fellow  servant,  if  injured  by 
the  others'  negligence,  can  have  redress  against  the  master, 
he  has  such  incentive  to  constant  care,  and  such  incentive  to 
the  exercise  of  his  influence  upon  his  fellow  to  incite  him  to 
constant  care,  that  the  well-being  of  society  in  such  case  does 
not  demand  that  the  master  be  made  to  answer.     The  same 
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considerations  of  policy  which,  to  avoid  injuries  to  third  per- 
sons, usually  demand  that  the  master  be  held  responsible, 
seem  plainly  not  to  demand  it  in  the  case  of  such  co-servants. 
But  though  servants  are  employed  by  the  same  master,  and 
are  engaged  in  doing  parts  of  some  great  work  carried  on  by 
the  master,  still,  unless  either  their  duties  are  such  that  they 
usually  bring  about  personal  association  between  such  ser- 
vants, or  unless  they  are  actually  co-operating  at  the  time 
of  the  injury  in  the  business  in  hand,  or  in  the  same  line  of 
employment,  they  have  generally  no  power  to  incite  each 
other  to  caution  by  counsel,  exhortation  or  example,  or  by 
reporting  delinquencies  to  the  master,  and  the  well-being  of 
society  in  such  case  must  depend  upon  the  devotion  of  the 
servant  to  the  interests  of  the  master,  and  the  zeal  of  the 
master  to  promote  a  constant  exercise  of  due  care  by  his 
servant;  and  to  bring  these  instrumentalities  into  action  it 
becomes  necessary  (as  in  the  case  of  an  injury  to  a  stranger) 
to  adhere  to  the  general  rule  that  the  master  must  answer  for 
the  neglect  of  his  servant,  and  this,  as  already  suggested, 
because  the  facts  are  such  that  society  can  not,  in  such  case, 
avail  itself  of  the  mutual  power  and  influence  of  one  servant 
upon  another  for  want  of  the  necessary  opportunity  for  its 
exercise,  and  hence  must  depend  for  inducements  to  caution 
which  are  supposed  to  follow  the  general  rule  of  the  master's 
liability. 

An  examination  of  the  decisions  of  this  court  upon  this 
question  will  show  that  the  judgments  are  all  in  full  and 
strict  accord  with  these  views,  and  it  is  believed  no  case  can 
be  found  in  our  own  reports,  where  the  common  master  has 
been  held  exempt  from  liability  for  injury  to  one  servant  by 
the  neglect  of  another,  where  it  does  not  appear  that  the 
servants  were  either  strictly  co-operating  in  the  particular 
work  they  were  about,  or  were  usually  consociated  in  their 
ordinary  duties. 

The  first  case  in  this  court  where  this  question  received 
consideration  was  that  of  Homier  v.  Illinois  Central  R.  R.  Co. 
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15  111.  550.  The  plaintiff  was  one  of  several  servants  of 
appellee  engaged  in  adjusting  a  turn-table,  when  he  was 
injured  by  the  others  so  engaged  with  him.  It  was  held  he 
could  not  recover.  Here,  they  were  strictly  co-operating  in 
the  particular  work  they  were  about. 

In  Illinois  Central  R.  R.  Co.  v.  Cox,  21  111.  23,  the  servant 
injured  was  a  laborer  on  a  wood  train,  and  the  injury  was  the 
result  of  the  negligence  and  want  of  vigilance  on  the  part  of 
the  engineer  and  conductor  running  the  train,  and  it  was 
held  no  recovery  could  be  had.  Here,  they  were  consociated 
in  their  ordinary  duties.     They  usually  worked  together. 

In  Chicago  and  Alton  R.  R.  Co.  v.  Keefe,  47  111.  108,  the 
plaintiff  was  a  laborer  on  a  construction  train,  and  was  injured 
by  the  neglect  of  the  engineer  and  conductor  operating  the 
train.  It  was  held  the  action  would  not  lie.  Here,  they 
usually  worked  together. 

In  Murphy's  case,  supra,  the  injury  was  to  one  of  a  "repair 
gang,"  working  at  a  station  or  yard,  and  was  caused  by  the 
negligence  of  the  engineer  of  a  switch  engine  which  was  con- 
stantly engaged  at  that  yard,  and  by  which  cars  were  switched 
for  repairs.     (53  111.  336.) 

In  Gartland's  case,  the  injury  was  caused  by  the  negligence 
of  servants  engaged  in  moving  cars,  and  was  done  to  one  of 
their  number — strictly  an  associate.     (67  111.  498.) 

In  Britzy  case  (72  111.  256),  a  laborer  on  a  construction  train 
was  injured  by  the  negligence  of  the  conductor  and  brakeman 
of  the  same  train.  And  in  the  case  of  Troesch  (68  111.  545),  a 
conductor  at  a  yard,  who  directed  and  assisted  in  making  up 
trains,  claimed  to  have  been  injured  by  the  fault  of  the 
switch  engine-driver  engaged  in  making  up  the  same  trains, 
and  they  were  held  fellow  servants. 

In  Keene's  case  (72  111.  512),  the  servant  injured  was  a  brake- 
man,  and  the  fault  was  that  of  the  engineer  on  the  same  train 

In  Durkin'a  case  (76  111.  395),  a  laborer,  or  shoveller,  on  a 
gravel  train  was  injured  by  the  neglect  of  the  engineer  on  the 
same  train. 
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In  the  case  of  Bush  (84  111.  571),  it  was  a  brakeman,  who 
was  alleged  to  be  injured  by  the  default  of  the  engineer 
operating  the  same  train. 

And  in  the  case  of  Valtez  (85  111.  500),  a  car-repairer  at  a 
station  or  yard  was  injured  by  the  negligence  of  the  engine- 
driver  of  the  switch  engine  used  at  the  same  yard. 

It  is  insisted,  in  substance,  that  the  reasons  assigned  in  sup- 
port of  these  decisions  are  such  that  they  should  govern  in 
tKis  case,  and  others  in  which  this  court  has  held  the  common 
employer  liable. 

Thus  it  was  said,  "There  are  certain  perils  incident  to 
all  employments,  and  which  both  parties  have  in  view  when 
the  engagement  is  made,"  *  *  *  and  "  which  the  employer 
does  not  undertake  to  insure  against,"  (Homier1  s  case,  15 
111.  552);  but  in  the  same  case  it  was  said,  "I  would  be  far 
from  saying  that  there  may  not  be  cases  of  carelessness  *  * 
on  the  part  of  those  to  whom  the  corporation  may  entrust  the 
management  of  its  concerns,  producing  injury  to  the  em- 
ployees of  the  company  for  which  it  would  be  liable." 

And  in  Cox's  case,  supra,  it  was  said,  "  It  is  right  and 
proper  that  one  servant  should  not  recover  against  the  com- 
mon master  for  the  carelessness  of  his  fellow  servant,"  etc. ; 
but  the  reason  assigned  was,  "  it  is  important  to  all  concerned 
that  each  servant  should  have  an  interest  in  seeing  that  all 
his  co-servants  do  their  duty;"  and  it  is  plain  this  reason  can 
only  apply  in  cases  where  the  service  of  the  one  bears  such 
relation  to  the  other  that  such  servants  may  have  it  in  their 
power  to  exercise  an  influence  to  that  end. 

And  in  GartlanoVs  case  it  was  said,  "by  so  entering  into 
this  employment"  he  "took  upon  himself  the  natural  and 
ordinary  risks  and  perils  incident  to  the  service  in  which  he 
engaged,  among  which  was  the  carelessness  of  his  fellow 
servants."     (67  111.  498.) 

The  same  suggestion  that  the  employee,  by  his  contract  of 
service  undertakes  the  hazard  of  the  occasional  negligence 
of  fellow  servants  who   are   generally  careful,  and  that   the 
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employer  does  not  warrant  against  such  hazard,  has  been 
expressed  in  Durjcin's  case  (76  111.  395)  and  in  Valtez's  case 
(85  111.  500),  and  perhaps  in  other  cases.  But  it  must  be 
remembered  that  this  contract  thus  spoken  of  is  in  no  case  sup- 
posed to  be  an  express  contract.  It  is  an  implied  contract  to 
which  reference  is  made,  and  it  must  also  be  remembered  that 
implied  promises  are  mere  fictions  of  the  law  whereby  one  is 
supposed  to  undertake  to  perform  the  duties  imposed  upon 
him  by  law.  In  Kerr's  Action  at  Law,  3d  Ed.  by  Smith,  page 
144,  it  is  said,  implied  contracts  arise  "  from  this  general 
implication  and  intendment  of  courts,  that  every  man  hath 
engaged  to  perform  what  his  duty  and  justice  require." 

Chief  Justice  Shaw,  in  discussing  the  question  whether  the 
common  master  of  fellow  servants  rests  under  any  implied 
promise  to  protect  one  against  the  negligence  of  the  other, 
says:  "In  considering  rights  and  obligations  arising  out  of 
particular  relations,  it  is  competent  for  courts  of  justice  to 
regard  considerations  of  policy  and  convenience,  and  to  draw 
from  them  such  rules  as  will,  in  their  practical  application, 
best  promote  the  safety  and  security  of  all  parties  concerned. 
This  is,  in  truth,  the  basis  on  which  implied  promises  are  raised, 
being  duties  legally  inferred  from  a  consideration  of  what  is 
best  adapted  to  promote  the  benefit  of  all  persons  concerned, 
under  given  circumstances. " 

When,  therefore,  it  is  said,  in  this  connection,  that  a  servant 
assumes,  by  entering  the  service  of  his  master,  any  given 
hazard,  it  is  merely  another  form  of  saying  that,  under  all 
the  circumstances,  the  law  imposes  that  hazard  upon  him. 
Remembering,  then,  that  in  this  State  it  is  held  that  the  law 
does  not  impose  upon  the  servant  the  risk  as  to  the  neglect 
of  all  the  servants  of  his  master  engaged  in  the  same  general 
enterprise,  but  confines  that  risk  to  cases  where  he  and  the 
offending  servant  are,  in  a  proper  sense,  felloivs,  it  will  readily 
be  perceived  that  these  general  words  are  to  be  understood  as 
applying  to  the  cases  in  which  they  are  used — applying  to 
cases  where   this  court  holds   that  the   law  does   impose  the 
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hazard  upon  the  servant.  In  other  words,  the  servant,  by 
engaging  in  the  service,  by  an  implied  promise  takes  upon 
him  all  risks  which  the  law  imposes  upon  him,  and  no  others; 
and  these  are  not  improperly  called  "  ordinary  risks,"  and 
embrace  the  exceptional  negligence  of  careful  servants  who 
are  his  fellow  servants  within  the  law  of  this  State,  but  do 
not  embrace  the  acts  of  negligence  of  other  servants  of  the 
same  master  who  are  not  properly  his  fellows,  although 
engaged  in  parts  of  the  same  general  enterprise  of  the  com- 
mon master. 

Accordingly,  this  court  has  in  many  cases  held  the  master 
liable  to  the  servant  for  damage  caused  by  the  neglect  of 
another  servant,  although  both  were  doing  service  contrib- 
uting to  the  accomplishment  of  the  same  general  enterprise. 

In  Chicago  and  Alton  Railroad  Co.  v.  Shannon,  43  111.  338, 
the  injury  was  to  a  brakeman,  from  the  bursting  of  a  boiler, 
and  the  fault  was  the  negligence  of  the  foreman  at  the  round- 
house in  sending  out  an  unsafe  engine.  The  master  was  held 
liable. 

In  Chicago  and  Northwestern  Railroad  Co.  v.  Swett,  45  111. 
197,  the  injury  was  to  a  fireman  upon  a  locomotive,  and  was 
caused  by  the  negligence  of  the  track-repairers,  in  not  keep- 
ing a  bridge  or  culvert  in  proper  repair;  and  the  master  was 
held  responsible. 

In  Schooner  Norway  v.  Jensen,  52  111.  373,  the  injury  was 
to  a  sailor  on  the  schooner,  and  was  caused  by  the  negligence 
of  other  servants  of  the  same  master,  whose  duty  it  was  to 
see  that  the  rigging  and  tackle  of  the  vessel  should  not  be 
sent  out  in  bad  order  or  in  a  defective  condition.  It  was  held, 
the  action  would  lie. 

In  the  case  of  Illinois  Central  Railroad  Co.  v.  Welch,  52 
111.  183,  the  injury  was  to  a  brakeman  on  a  passing  train,  and 
was  caused  by  the  negligence  of  other  servants  of  the  com- 
pany, in  placing  an  awning  at  the  station  in  dangerous  prox- 
imity to  the  operatives  on  passing  trains;  and  the  action  was 

sustained. 

21—93  III. 
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Where  the  injury  was  to  a  brakeman  on  a  freight  train,  and 
was  caused  by  the  negligence  of  other  servants  of  the  same 
employer,  having  charge  of  the  inspection  and  repair  of  cars, 
in  permitting  a  car  to  go  out  on  the  road  with  a  defective  lad- 
der, which  defect  was  unknown  to  the  brakeman,  the  common 
master  was  held  liable.  Chicago  and  Northwestern  Railroad 
Co.  v.  Jackson,  55  111.  492. 

Where  the  injury  was  to  a  fireman  upon  a  passing  train, 
and  was  caused  by  the  negligence  of  other  servants  not  con- 
nected with  the  running  of  the  train,  in  negligently  placing 
a  "  mail-catcher  "  too  near  to  the  track,  it  was  held,  the  action 
would  lie  against  the  common  master.  Chicago,  Burlington 
and  Quincy  Railroad  Co.  v.  Gregory,  58  111.  272. 

Where  the  injury  was  to  a  common  laborer  in  a  carpenter 
shop  of  a  railroad  company,  near  the  railroad  track,  and  the 
injury  was  caused  by  the  negligence  of  the  engineer  in  charge 
of  a  passing  train  of  the  same  company,  the  common  master 
was  held  liable.  Ryan  v.  Chicago  and  Northwestern  Railroad 
Co.  60  111.  171. 

In  the  case  of  Toledo,  Peoria  and  Warsaw  Railway  Co.  v. 
Convoy,  61  111.  162,  although  the  action  was  defeated  on 
another  ground,  the  court  indorse  the  proposition  that,  where 
the  injury  was  to  a  fireman,  from  defects  in  a  railroad  bridge, 
unknown  to  him,  and  which  ought  to  have  been  known  to 
other  servants  of  the  same  employer,  and  the  injury  came 
through  the  negligence  of  the  latter,  an  action  will  lie;  and 
in  this  same  case  it  was  afterwards  so  adjudged.     68  111.  560. 

In  Chicago  and  Northwestern  Railroad  Co.  v.  Taylor,  69  111. 
461,  where  the  injury  was  to  a  station  agent  and  switchman 
at  a  way-station,  and  was  caused  by  the  negligence  of  other 
servants  of  the  company,  whose  duty  it  was  to  see  that  cars 
in  passing  trains  should  not  go  out  upon  the  road  without 
proper  lights  and  proper  brakes,  the  common  master  was  held 
liable. 

In  Illinois  Central  Railroad  Co.  v.  Patterson,  69  111.  650, 
it  is  laid  down  that  an  action  will  lie  where  the  injury  was  to 
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an  engineer  of  a  passing  train-,  and  was  caused  by  the  negli- 
gence of  other  servants  of  the  common  master,  whose  duty  it 
was  to  see  that  the  railroad  track  was  in  good  order,  although 
that  action  was  defeated  by  the  negligence  of  the  servant  who 
suffered  the  injury. 

Where  the  injury  was  to  a  switchman  at  a  station,  and 
resulted  from  the  negligence  in  the  car-inspectors  in  permit- 
ting a  caboose  to  go  out  on  the  road  with  a  draw-bar  which 
was  too  short,  the  common  master  was  made  to  answer  to  the 
injured  servant.  Toledo,  Wabash  and  Western  Railway  Co.  v. 
Fredericks,  71  111.  294. 

And  where  the  servant  injured  was  one  of  a  party  of  track- 
repairers,  whose  ordinary  duties  were  not  at  the  station,  and 
the  injury  occurred  by  reason  of  the  negligence  of  an  extra 
engineer,  whose  duty  was  to  take  arriving  engines  to  the 
round-house,  and  while  the  party  injured  was  temporarily 
engaged,  by  the  express  orders  of  his  foreman,  in  ditching 
the  track  at  the  station,  this  court  said  that  the  rule  which 
forbids  a  recovery  by  a  servant  for  an  injury  resulting  from 
the  negligence  of  a  fellow  servant,  did  not  apply.  Pittsburg, 
Fort  Wayne  and  Chicago  Railway  Co.  v.  Powers,  74  111.  341. 

Where  a  brakeman  upon  a  freight  train  was  injured  through 
the  negligence  of  other  servants  of  the  common  master,  whose 
duty  it  was  to  send  out  no  cars  save  those  which  were  safe,  so 
far  as  could  be  ascertained,  the  common  master  was  held  liable. 
Toledo,  Wabash  and  Western  Railway  Co.  v.  Ingraham,  77 
111.  309. 

In  the  case  of  Toledo,  Wabash  and  Western  Railway  Co.  v. 
O'Connor,  77  111.  391,  the  servant  injured  was  a  laborer 
employed  as  a  track-repairer,  on  a  section  away  from  the 
station,  and,  at  the  time  of  the  injury,  was  coming  from  his 
work,  with  his  associates,  over  the  main  track,  on  a  hand-car; 
and  the  injury  was  caused  by  the  negligence  of  the  engineer 
upon  a  passing  locomotive,  and  this  court  held  the  common 
master  liable. 

So,  where   the   injury   was  to  an  engineer  by  the  explosion 
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of  his  engine,  it  was  held  that  the  engineer  can  not  be  re- 
garded as  a  fellow  servant  with  the  servants  of  the  same  master, 
whose  duty  was  to  inspect  and  keep  in  order  its  engines. 
Toledo,  Wabash  and  Western  By.  Co.  v.  Moore,  77  111.  217. 

So,  where  the  injury  was  to  an  engineer  operating  a  train 
on  the  railroad,  and  was  caused  by  the  negligence  of  the  train 
despatcher,  whose  duty  it  was  to  regulate  the  movement  of 
trains  by  telegraphic  orders  or  otherwise,  it  was  held  that  the 
common  master  was  answerable.  Chicago,  Burlington  and 
Quincy  Railroad  Co.  v.  McBallen,  84  111.  109. 

It  will  be  seen,  by  the  cases  cited,  that  in  all  the  cases 
wherein  the  right  of  action  has  been  denied  upon  the  ground 
that  the  injured  servant  and  the  offending  servant  were  fellow 
servants,  the  facts  show  that  they  were  brought  into  personal 
consociation  by  their  ordinary  duties,  or  that  at  the  time  of  the 
injury  they  were  actually  co-operating  in  some  particular  work. 
And  it  also  appears  that  in  the  cases  where  the  action  has 
been  sustained  no  such  relations  existed.  In  the  latter  cases, 
this  court  has  said,  they  were  not  employed  "in  the  same  de- 
partment of  labor,"  and  that  the  one  is  "not  in  the  same  line 
of  employment"  with  the  other;  and  again,  that  they  did 
not  "  co-operate  in  the  performance  of  their  duties."  And  in 
Gregory's  case,  supra,  it  is  said  that  "  one  servant  can  recover 
from  a  common  master  for  the  negligence  of  a  fellow  servant, 
unless  the  latter  is  in  the  same  line  of  employment."  And 
again:  "The  agents. charged  with  that  duty,"  (the  duty  of 
properly  locating  the  mail  catcher,)  "had  no  possible  connec- 
tion with  running  the  trains."  *  *  *  "The  duties  were 
as  different  and  as  distinct  as  those  of  a  conductor  and  those 
of  a  track  repairer."  In  another  case,  by  way  of  showing 
that  the  relation  of  fellow  servants  proper  did  not  exist,  it  is 
said  "  neither  could  control  the  other  or  know  of  his  want  of 
prudence;"  and  again,  they  aare  not  associated  in  the  per- 
formance of  their  duties."  And  in  one  case,  Ryan  v.  Bail- 
way  Co.  60  111.  171,  it  is  said  that  the  reason  for  holding 
against  a  right  of  recovery  in  certain  cases  of  co-servants,  is, 
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that  for  the  safety  of  all  each  servant  "in  the  same  depart- 
ment of  business,  should  be  interested  in  securing  a  faithful 
and  prudent  discharge  of  duty  by  his  fellow  servants;"  and 
that  each  should  be  induced  "to  report  to  the  master  any 
delinquency  of  those  engaged  with  him  in  the  performance  of 
duty."  This  reason,  it  is  said,  "can  not  apply  where  one  ser- 
vant is  employed  in  a  separate  and  disconnected  branch  of 
the  business  from  that  of  another  servant;"  and  again  it  is 
said>"  the  object  of  the  rule  of  exemption  of  the  master  is  to 
make  each  servant  vigilant  in  seeing  that  the  others  are 
careful  and  faithful  ;"  and  it  is  added,  "where  the  reason  of 
the  rule  fails  the  application  of  the  rule  should  cease." 

Although  the  distinction  taken  by  this  court  between  these 
two  classes  of  co-servants  has  not  the  sanction  of  the  courts 
of  England,  nor  that  of  most  of  the  courts  of  last  resort  in 
this  country,  we  think  on  principle  it  is  a  distinction  which 
ought  to  be  taken,  and  which  logically  springs  from  the  true 
reason  (as  already  suggested)  on  which  the  common  law  rule 
respondeat  superior,  rests, — upon  the  expediency  of  throwing 
the  risk  upon  those  who  can  best  guard   against  the  dangers. 

Had  these  considerations  been  constantly  kept  in  view,  in 
all  cases  of  injury  to  one  of  his  servants  by  the  fault  of  an- 
other, it  is  believed  the  exemption  of  the  master  in  such  cases 
would  have  been  kept  within  reasonable  bounds.  If  courts 
had  constantly  had  an  eye  to  casting  the  hazard  on  those  who 
have  the  best  means  of  preventing  wrong,  it  is  thought  the 
exemption  would  have  been  applied  to  cases  where  the 
co-servants  occupy  such  position  in  relation  to  each  other  as 
to  suggest  that  they  could,  in  some  way,  contribute  towards 
guarding  against  the  danger  to  be  apprehended.  This,  how- 
ever, being  really  a  question  as  to  what  rule  will  best  subserve 
the  great  interests  of  society,  it  is  perhaps  not  surprising  that 
courts  of  different  States  and  different  countries  should  have 
differed  in  their  judgment  as  to  what  rule  on  this  subject 
should  govern. 

The  fact  that  no  case  can  be  found  in  the  reports  of  judicial 
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proceedings  prior  to  1837,  in  which  a  master  was  ever  sued  by 
his  servant  for  damage  done  to  him  by  the  neglect  of  another 
of  his  servants,  and  the  fact  that  the  first  case  of  the  kind  in 
England  was  decided  against  the  action,  and  the  fact  that  the 
first  case  of  the  kind  in  America  (decided,  evidently,  before 
the  report  of  the  English  case  was  known  to  the  bar  or  bench 
in  South  Carolina)  was  also  decided  against  the  action,  {Mur- 
ray v.  Railroad  Co.  1  McMullen's  Eeports,  385,)  are  very 
significant  in  showing  that  the  action  in  cases  of  strictly  fel- 
low servants  ought  not  to  be  sustained.  On  the  other  hand, 
it  is  true  that  what  is  here  denominated  the  English  rule  on 
this  question,  has,  in  all  its  progress  in  the  courts  of  England 
and  America,  encountered  constant  resistance  by  the  bar  and 
many  of  our  ablest  jurists;  and  that  the  reasons  assigned  in 
its  support  by  the  courts  adopting  it  have  been  deemed  inade- 
quate and  illogical,  and  have  not  been  found  in  harmony  with 
each  other.  These  facts  are  significant  in  suggesting  that  that 
rule  has  not  generally  been  placed  on  its  true  foundation, 
and  has  generally  been  carried  too  far.  Upon  the  whole,  we 
see  no  sufficient  reason  to  depart  from  the  rule  indicated  by 
the  decisions  in  our  own  State,  and  can  not  do  so  in  this  case. 
The  judgment  in  this  case  must  be  reversed,  and  the  cause 
remanded  for  a  new  trial  in  consonance  with  the  views  herein 

expressed 

Judgment  reversed. 

Mr.  Justice  Sheldon  dissents  upon  the  second  branch  of 
the  opinion. 


Jacob  Edwards 

v. 

Alpheus  P.  Hall  et  al. 

Vendor's  lien — reserved  by  written  contract.  Where  the  vendor  of  two  quar- 
ters of  land,  upon  an  accounting  of  the  sum  due  and  increase  of  past  interest, 
made  a  deed  to  his  vendee  for  both   tracts,  taking  back  a  mortgage  upon  one 
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of  the  tracts  sold  and  a  different  piece  of  land,  and  on  the  same  date  the  pur- 
chaser conveyed  the  quarter  not  included  in  the  mortgage,  to  another,  who 
executed  to  the  original  vendor  a  writing  giving  a  lien  on  his  tract  in  case 
the  purchase  money  was  not  made  under  the  mortgage,  it  all  being  a  part  of 
the  same  transaction,  the  vendor,  after  foreclosure  and  sale  under  the  mort- 
gage, will  have  a  clear  right  to  recover  any  deficiency  due  him  from  the  sale 
of  the  mortgaged  land  from  such  second  purchaser. 

Writ  of  Error  to  the  Circuit  Court  of  Knox  county ;  the 
Hon.  Arthur  A.  Smith,  Judge,  presiding. 

In  1865  L.  Douglass  sold  to  C.  M.  Hall  the  north-west 
quarter  of  section  36,  and  the  south-west  quarter  of  section  25, 
township  9  north,  range  3  east,  giving  a  bond  for  a  deed  upon 
payment  of  the  purchase  money,  and  taking  notes  therefor 
payable  on  time  at  six  per  cent  interest. 

Before  the  purchase  money  was  paid,  C.  M.  Hall  sold  the 
said  south-west  quarter  of  section  36  to  his  father,  Chauncey 
Hall,  receiving  payment  therefor,  and  gave  his  bond  for  a 
deed,  which  bond  Chauncey  Hall  assigned  to  his  son,  A.  P. 
Hall. 

Afterwards,  on  the  23d  day  of  December,  1870,  L.  Douglass 
executed  and  delivered  to  C.  M.  Hall  a  deed  of  the  said  two 
quarter  sections,  and  on  the  same  day  C.  M.  Hall  executed 
to  Douglass  his  note  for  $4407.97,  dated  back  to  November  1, 
1870,  for  the  purchase  money  of  the  land,  C.  M.  Hall  then 
taking  up  the  old  notes  and  giving  Douglass  a  mortgage 
dated  back  to  November  1,  1870,  to  secure  the  payment  of 
that  note  of  $4407.97  with  ten  per  cent  interest  at  one  year's 
time,  on  the  said  north-west  quarter  of  section  36,  township  9 
north,  range  3  east,  and  on  the  north-east  quarter  of  section  31, 
township  9  north,  range  4  east;  and  on  the  same  day  C.  M.  Hall 
conveyed  the  said  south-west  quarter  of  section  25,  township 
9  north,  range  3  east,  to  A.  P.  Hall ;  and  on  the  same  day 
A.  P.  Hall  executed  and  delivered  to  Douglass  a  contract,  as 
follows : 

"  Whereas  Cyrus  M.  Hall  purchased  from  L.  Douglass,  S. 
W.  25,  Tp.  9  N.,  R.  3  east,  and  N.  W.  36,  T.  9  K;  U.  3  east, 
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and  I  have  purchased  from  said  Hall  said  S.  "W.  25,  9,  3,  and 
whereas  said  Douglass  has  this  day  conveyed  to  said  Hall  said 
half  section  of  land  and  taken  a  mortgage  on  said  N.  W.  36, 
9,  3,  and  N.  E.  31,  9,  4  E.,  to  secure  $4407.97,  in  one  year 
from  1st  November,  1870,  with  ten  per  cent  interest,  said  sum 
being  due  for  the  purchase  of  said  first  named  half  section  of 
land.  Now,  in  consideration  of  the  premises,  I  agree  that  in 
case  said  purchase  money  is  not  made  under  said  mortgage, 
said  Douglass  shall  have  a  lien  therefor  upon  said  S.  W.  25, 
9  N.,  3  east,  above  described.     Dated  December  23,  1870. 

A.  P.  Hall." 
Upon  the  margin  appeared  the  following  words  : 
"  The  deed  from  Douglass  to  Hall  is  dated  October  16,  1870, 
but  was  delivered  this  day." 

And  C.  M.  Hall  placed  upon  the  back  of  the  contract  his 
agreement,  as  follows: 

"  Having  sold  and  conveyed  to  A.  P.  Hall  the  within  de- 
scribed S.  W.  25,  9,  3  E.,  I  agree  to  save  him  harmless  from 
the  within   mentioned  lien  for  said   purchase  money.     Dated 

December  23,  1870. 

C.  M.  Hall." 

Subsequently  Douglass  assigned  all  these  instruments  in  wri- 
ting made  to  him,  to  Jacob  Edwards,  who  afterward  foreclosed 
the  mortgage  given  by  C.  M.  Hall,  and  the  proceeds  of  the 
mortgaged  premises  on  the  foreclosure  sale  being  insufficient 
to  satisfy  the  mortgage  debt,  the  purchase  money  for  the  lands 
sold  by  Douglass,  in  the  sum  of  about  $800,  Edwards  filed 
this  bill  in  chancery  against  A.  P.  Hall  on  the  above  contract 
of  the  latter  to  Douglass,  to  obtain  satisfaction  out  of  the 
south-west  quarter  of  section  25,  township  9  north,  range  3 
east,  for  the  deficiency  which  was  failed  to  be  realized  from 
the  sale  of  the  mortgaged  premises. 

Mr.  C.  K.  Harvey,  for  the  plaintiff  in  error. 

Mr.  Adrian  L.  Humphrey,  for  the  defendants  in  error. 
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Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court: 

Upon  the  face  of  the  instruments  in  writing  executed  be- 
tween the  parties,  complainant  has  a  plain  title  to  the  relief 
asked.  The  defence  set  up  in  avoidance  of  the  apparent  force 
of  the  contract  in  question  of  A.  P.  Hall  is,  that  although  all 
the  instruments  bear  the  same  date  and  appear  to  be  parts  of 
one  transaction,  yet,  that  the  contract  of  A.  P.  Hall  was  exe- 
cuted at  a  time  subsequent  to  that  when  the  other  instruments 
were  executed,  and  was  entirely  independent  of  them,  and  was 
executed  without  any  consideration  whatever. 

The  only  witnesses  to  the  transaction  which  took  place  be- 
tween Douglass  and  C.  M.  Hall,  are  Mr.  Humphrey,  and  Doug- 
lass and  Hall  themselves. 

Mr.  Humphrey  testifies  that  he  was  present  as  the  attorney 
at  law  of  A.  P.  Hall,  having  in  his  hands  the  bond  for  a  deed 
to  the  S.  W.  i  sec.  25  from  C.  M.  Hall  to  Chauncey  Hall, 
assigned  to  A.  P.  Hall,  to  obtain  a  deed  for  the  latter;  that 
Douglass  agreed  if  C.  M.  Hall  would  compound  the  interest 
at  eight  per  cent  and  give  him  a  mortgage  on  the  two  quarter 
sections  named  in  the  mortgage,  he  would  give  a  year's  time, 
and  that  he  would  do  this  for  the  purpose  of  releasing  the 
S.  W.  I  sec.  25,  so  that  C.  M.  Hall  could  give  a  deed  therefor 
to  his  brother,  A.  P.  Hall,  and  take  up  the  bond;  and  that 
C.  M.  Hall  stated  he  would  give  that  bonus  for  the  purpose  of 
getting  S.  W.  i  25  clear,  so  as  to  give  his  brother  a  deed  ;  that 
not  a  word  was  said  in  regard  to  a  lien  on  S.  W.  i  sec.  25,  or 
as  to  A.  P.  Hall  signing  any  paper.  That  when  C.  M.  Hall 
made  the  deed  to  A.  P.  Hall,  the  witness  took  it  over  to  the 
house  of  Chauncey  Hall,  where  A.  P!  Hall  was,  and  handed  the 
deed  to  the  latter;  that  in  the  neighborhood  of  an  hour  after 
Mr.  Douglass  came  over  to  Chauncey  Hair's  with  the  contract 
in  his  hand,  said  he  did  not  know  anything  about  whether  there 
was  any  incumbrance  upon  the  N.  E.  J  31,  T.  9  N.,  R.  4  E,  and 
wanted  A.  P.  Hall  to  sign  the  contract;  that  his  recollection 
was  that  Mr.  Douglass  said  all  he  wanted  of  the  paper  was  to 
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protect  him  against  incumbrances,  and  witness  said  to  A.  P. 
Hall,  "  If  he  wants  it  for  the  purpose  he  states,  it  won't  hurt 
you;  I  looked  at  it  and  read  it,  and  A.  P.  Hall  signed  it." 

The  testimony  of  C.  M.  Hall,  though  less  direct  and  explicit, 
is,  in  some  respects,  in  corroboration  of  that  of  Mr.  Humphrey, 
as  that  Douglass  proposed  to  give  him  time  and  release  S.  W. 
i  sec.  25,  and  take  another  quarter  section,  and  consented  to  do 
so  on  witness'  agreement  to  pay  him  eight  per  cent  compound 
interest;  and  that  on  the  next  morning,  after  the  writings 
were  executed,  Douglass  came  to  him  with  a  representation 
that  A.  P.  Hall  had  signed  a  paper  giving  him  a  lien  on 
S.  W.  i  sec.  25,  showing  him  the  same;  that  witness  did 
not,  when  the  parties  were  present,  hear  any  such  instrument 
spoken  of;  that  Douglass  said  he  did  not  know  anything  about 
the  title  to  the  land,  whether  incumbered  or  not,  and  wanted 
witness  to  sign  the  agreement  on  the  back  of  the  contract,  to 
hold  his  brother  harmless,  and  he  signed  it  upon  the  under- 
standing with  Douglass  that  the  latter  was  to  hold  the  instru- 
ment until  he  could  see  if  the  title  was  good. 

A.  P.  Hall  testifies  that  he  knew  nothing  of  the  settlement 
between  Cyrus  M.  Hall  and  Douglass;  that  the  first  conver- 
sation he  had  with  Douglass  about  S.  W.  J  25  was,  it  might 
have  been,  an  hour  or  two  hours  after  he  got  his  deed;  that 
Douglass  came  over  to  the  house  of  Chauncey  Hall,  the  father 
of  witness,  and  said  they  had  settled  the  thing  all  up,  except 
he  wanted  witness  to  give  him  an  instrument  in  writing  that 
the  papers  were  all  right  on  N.  E.  J  31,  9  N.,  4  E. ;  that  he 
did  not  know  whether  there  was  any  incumbrance  on  the  land 
or  not,  and  if  there  was  not,  it  would  not  hurt  witness;  and 
that  witness,  after  hesitation,  signed  the  instrument,  conclud- 
ing that  if  there  was  no  incumbrance  on  the  land  it  wouldn't 
hurt  him. 

Chauncey  and  Sarah  Hall,  the  father  and  mother,  and  Morris 
Meeks,  the  brother-in-law  of  A.  P.  Hall,  testify  as  to  Doug- 
lass coming  over  to  the  house  of  Chauncey  Hall  some  time 
after   A.    P.   Hall  had   got   his   deed,  in   the  same   evening, 
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and  getting  the  latter  to  sign  the  contract,  making  similar 
statements  about  incumbrance  as  testified  by  the  other  wit- 
nesses. This  comprises  the  substance  of  the  testimony  in 
opposition  to  the  contract  of  A.  P.  Hall. 

Mr.  Douglass,  in  his  testimony  for  complainant,  is  most 
positive  that  he  refused  to  take  the  mortgage  and  release 
S.  W.  \  25 ;  that  he  never  agreed  to  release,  and  never  did 
release  it;  that  A.  P.  Hall,  at  the  same  time  the  other  papers 
were  made,  and  before  the  transaction  was  closed,  .executed  to 
him  the  contract  in  question  by  which  his  lien  for  the  purchase 
money  was  retained  on  S.  W.  \  25;  that  the  papers  were  all 
made  and  agreed  to  and  executed  as  a  part  of  the  same  trans- 
action; that  he  never  made  any  agreement  different  from  what 
the  papers  express,  and  denies  that  after  the  deeds  and  mort- 
gage were  delivered  he  went  some  time  subsequently  to  A.  P. 
Hall  and  got  him  to  sign  the  contract. 

The  deed  from  Douglass  to  C.  M.  Hall,  though  bearing  a 
prior  date,  was  admittedly  delivered  on  December  23,  1870. 
The  mortgage  from  C.  M.  Hall  to  Douglass,  the  deed  from 
C.  M.  Hall  to  A.  P.  Hall,  the  contract  from  A.  P.  Hall  to 
Douglass,  and  the  agreement  indorsed  thereon  of  C.  M.  Hall, 
all  bear  date  December  23,  1870,  appearing  to  be  made  at  the 
same  time,  and  to  be  parts  of  one  transaction.  The  attempt 
now  made  to  destroy  the  effect  of  the  contract  of  A.  P.  Hall, 
by  the  introduction- seven  years  after  the  transaction,  as  is  the 
case  here,  of  the  oral  evidence  of  witnesses  that  the  contract 
was  not  executed  at  the  same  time  with  the  other  instruments, 
but  a  space  of  time  afterward  of  one  or  two  hours,  is  some- 
what startling  as  respects  the  security  of  instruments  of  writing 
as  the  memorial  of  parties'  contracts,  and  should  not  be  allowed 
to  prevail,  unless  the  evidence  be  of  a  very  satisfactory  char- 
acter. The  evidence  adduced  in  defeat  of  this  contract  is 
marked  with  extreme  improbability.  Mr.  Douglass  was  an 
attorney  at  law,  and  some  years  previous,  as  such,  had  fore- 
closed a  mortgage  in  behalf  of  creditors  against  C.  M.  Hall 
and   Chauncey  Hall,  upon  N.  W.  J  sec.  36,  and  S.  W.  \  sec. 
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25,  T.  9  N.,  K.  3  E.,  and  taken  the  title  to  himself,  the  lands 
having  been  bid  off  for  his  clients  in  his  name.  He  then  sold 
the  lands  to  C.  M.  Hall  by  contract,  the  notes  for  the  purchase 
price  being  payable  to  Douglass,  and  running  at  six  per  cent 
interest.  In  1870  a  good  deal  of  this  paper  had  been  running 
past  due,  and  Mr.  Douglass  had  determined  to  close  the  matter 
up,  and  pressed  Hall  upon  the  subject,  which  resulted  in  the 
execution  of  the  several  instruments  on  December  23,  1870. 

The  difference  between  six  and  eight  per  cent  interest  on 
the  unpaid  purchase  money  amounted,  Mr.  Douglass  says,  to 
about  $500,  and  that  this  was  paid  by  Hall,  as  a  consideration 
for  the  extension  of  the  time  of  payment  one  year;  when  the 
opposing  testimony  would  make  it  appear  that  it  was  the  con- 
sideration for  the  release  of  the  S.  W.  J  25  from  liability  for 
the  purchase  money,  and  taking  the  N.  E.  J-  31,  T.  9  N.,  R. 
4  E.  in  its  stead. 

Mr.  Douglass  says  he  knew  nothing  about  the  title  or  value 
of  N.  E.  i  31,  and  had  never  seen  it,  but  that  he  knew  the 
value  of  the  land  for  which  the  purchase  money  was  due. 

A.  P.  Hall  testifies  that  S.  W.  J  25  was  then  worth  $30  per 
acre,  and  N.  E.  J  31  about  $15  per  acre.  It  is  very  unlikely 
that  an  attorney  pressing  the  collection  of  long  delayed  money 
would  make  such  a  venture  for  a  client,  as  testified  to  for  the 
defence,  to  release,  for  the  consideration  of  $500,  the  security 
for  a  large  debt,  of  a  quarter  section  of  land,  the  value  and 
title  of  which  he  well  knew,  and  accept  in  its  stead  the  in- 
sufficient security  of  another  quarter  section,  as  to  the  title 
and  value  of  which  he  was  entirely  ignorant.  It  would  not 
be  a  lawyer-like  act. 

Defendants'  witnesses  represent  that  some  time  after  the 
other  instruments  had  been  executed,  and  the  transaction  en- 
tirely closed,  Mr.  Douglass  came  over  to  the  house  where  A. 
P.  Hall  was,  and  then  for  the  first  time  wished  him  to  sign 
the  contract  as  a  security  against  there  being  any  incumbrances 
on  N.  E.  J  31. 

How  happened  it  that  Mr.  Douglass  should  not  have  ex- 
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pressed  this  wish  before  or  at  the  time  he  made  his  deed  to 
C.  M.  Hall  of  K  W.  i  36  and  S.  W.  ±  25,  and  when  he  had 
the  power  in  his  own  hands  to  enforce  compliance  with  it,  and 
not  delay  until  afterward,  when  it  would  be  a  mere  matter  of 
grace  with  Hall  to  give  the  contract  or  not,  and  then,  when 
given,  not  be  binding,  as  is  insisted,  for  want  of  considera- 
tion? It  is  difficult  to  believe  that  an  attorney  would  thus 
act,  as  testified. 

Mr.  Humphrey  was  present  as  an  attorney  at  law,  in  the 
interest  of  A.  P.  Hall,  to  get  a  deed  for  him,  under  his  bond 
therefor  from  C.  M.  Hall  to  S.  W.  i  25.  It  is  stated  that  he 
looked  at  the  contract  and  read  it,  and  on  Mr.  Douglass  say- 
ing all  he  wanted  of  the  contract  was  to  protect  him  against 
incumbrances  on  1ST.  E.  J  31,  that  Mr.  Humphrey  said  to  A. 
P.  Hall,  if  Douglass  wanted  the  contract  for  the  purpose  he 
mentioned  it  would  not  hurt  Hall,  and  then  the  latter  signed 
it.  The  contract  says  nothing  about  incumbrances;  it  is  ab- 
solute, that  in  case  the  purchase  money  for  N.  W.  i  36,  and 
S.  W.  i  25,  should  not  be  made  under  the  mortgage,  then 
Douglass  should  have  a  lien  therefor  upon  the  land  conveyed 
to  A.  P.  Hall,  the  S.  W.  J  25.  As  an  attorney  Mr.  Humphrey 
must  have  known  that  the  written  contract  would  speak  for 
itself,  and  that  the  statement  of  Douglass  as  to  the  purpose 
for  which  he  wanted  it  would  avail  nothing  as  against  the 
contract  itself.  How  Could  he  then,  acting  in  the  position  he 
was,  with  respect  to  Hall,  assent  to  his  client  gratuitously 
signing  such  a  contract?  Would  he  have  done  so  without 
having  it  inserted  in  the  contract  that  it  was  only  as  security 
against  incumbrances  on  N.  E.  J  31  ?  The  testimony  is  an 
impeachme^  of  the  capacity  and  faithfulness  of  the  attorney. 

The  principal  witnesses  for  the  defendant  testify  that  Doug- 
lass stated  all  he  wanted  of  the  contract  was  to  protect  him 
against  incumbrances  on  N.  E.  J  31,  and  that  he  would  not 
put  it  upon  record;  and  they  testify  that  the  writing  appear- 
ing upon  the  margin  of  the  contract  was  not  there  at  the 
time  A.  P.  Hall   signed  the   contract,  nor   at  the  time  C.  M. 
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Hall  signed  his  agreement  on  the  back  of  the  contract.  The 
evidence  is  that  the  writings  were  all  executed  in  the  evening 
of  December  23,  at  a  place  eighteen  miles  distant  from  the 
county  seat  and  the  recorder's  office;  that  Mr.  Douglass 
remained  at  that  place  that  night;  that  he  left  the  next  morn- 
ing, taking  with  him  to  file  for  record  all  the  instruments;  and 
that  at  10J  o'clock  A.  M.  on  December  24,  1870,  all  the  papers 
were  filed  for  record,  this  contract  from  A.  P.  Hall  among 
them;  and  that  at  the  time  they  were  filed,  the  writing  then 
appeared  on  the  margin  of  the  contract  as  it  does  now.  If 
there  was  a  promise  not  to  record  the  contract,  we  can  hardly 
think  it  would  have  been  so  quickly  violated.  There  was 
scarcely  sufficient  opportunity,  after  the  execution  of  the  con- 
tract and  signing  the  agreement  on  the  back,  and  before  the 
filing  of  it  for  record,  to  have  written  the  words  which  appear 
on  the  margin;  and  there  is  the  improbability  that  an  attor- 
ney would  have  thus,  unauthorizedly,  meddled  with  a  written 
instrument.  This  evidence  imputes  to  an  attorney  dishon- 
esty and  criminality  of  conduct,  with  so  little  motive,  that  it 
is  not  readily  to  be  believed  in  respect  to  one  of  good  stand- 
ing in  the  legal  profession. 

There  may  have  been  some  interval  of  time  between  the 
execution  of  the  other  papers  and  that  of  the  contract  of  A. 
P.  Hall,  and  the  latter  contract  may  have  been  executed  in  a 
different  place  and  yet  have  been  part  of  the  same  transac- 
tion;  and  it  may  be  but  the  idea  or  belief  of  witnesses  that 
it  was  not,  from  the  above  named  circumstances. 

Mr.  Douglass  may  very  likely  have  made  representations, 
as  the  contract  expresses,  that  resort  would  not  be  had  to  the 
land  of  A.  P.  Hall,  except  in  case  the  money  could  not  be 
made  out  of  the  lands  included  in  the  mortgage,  and  this,  at  so 
great  a  distance  of  time,  the  witnesses,  in  their  recollection, 
may  confound  as  being  a  statement  of  Douglass  that  he 
wanted  the  contract  from  Hall  only  as  security  against  incum- 
brances on  one  of  the  tracts  included  in  the  mortgage,  the 
N.  E.  i  31. 
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The  evidence  brought  against  the  validity  of  the  contract 
in  question  as  making  it  an  independent  transaction,  discon- 
nected with  that  of  the  execution  of  the  other  writings,  and 
so  as  without  consideration,  is  unnatural,  inconsistent  and 
improbable,  and  comes  quite  short  of  being  of  a  convincing 
kind.  Upon  the  whole  evidence  we  are  entirely  satisfied  that 
these  papers  should  be  taken  to  be,  as  they  appear  upon 
their  face — to  have  been  executed  at  the  same  time,  and  as 
parts  of  the  same  transaction ;  that  the  vendor's  lien  for  the 
purchase  money,  existing  at  the  time  Douglas  made  the  con- 
veyance to  C.  M.  Hall  of  the  N.  W.  i  36  and  S.  W.  \  25, 
T.  9  N.,  E.  3  E.,  was  qualifiedly  reserved  as  to  the  S.  W.  £ 
25,  T.  9  N.,  R.  3  E.,  and  that  the  contract  signed  by  A.  P. 
Hall,  to  whom  C.  M.  Hall  at  that  same  time  conveyed  said 
S.  W.  J  25,  expresses  the  fact  of  such  reservation. 

The  decree  will  be  reversed,  and  the  cause  remanded  for 
further  proceedings  in  conformity  with  this  opinion. 

Decree  reversed. 

Mr.  Justice  Scott,  dissenting  : 

Concerning  many  of  the  important  facts  of  this  case,  there 
is  no  disagreement.  In  1865,  one  L.  Douglass  sold  to  Cyrus 
M.  Hall  a  half  section  of  land,  and  gave  him  a  bond  for. a 
deed  on  payment  of  the  purchase  money,  which  was  evi- 
denced by  promissory  notes  bearing  interest  at  the  rate  of  six 
per  cent  per  annum.  One  quarter  section  of  the  land  was 
afterwards  sold  by  C.  M.  Hall  to  his  father,  Chauncey  Hall, 
from  whom  he  received  payment  in  full;  but  as  the  purchase 
money  to  become  due  to  Douglass  had  not  been  paid,  and  as 
Cyrus  M.  Hall  had  received  no  deed  for  the  land,  he  made 
his  father  a  bond  for  a  deed  when  he  himself  should  obtain 
a  title  to  the  land.  That  tract  was  sold  by  Chauncey  Hall  to 
Alpheus  P.  Hall,  the  bond  for  a  deed  assigned  to  him,  and 
the  grantee  placed  in  possession. 

Afterwards,  on  the  23d  day  of  December,  1870,  Douglass 
conveyed  the   whole   half  section  to   Cyrus  M.  Hall,  and  on 
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the  same  day  Cyrus  M.  Hall  conveyed  the  quarter  section  he 
had  previously  sold  to  his  father,  to  his  brother,  Alpheus  P. 
Hall.  It  was  agreed,  in  computing  the  amount  that  remained 
unpaid  on  the  whole  half  section  from  Cyrus  M.  Hall,  the 
interest  should  be  calculated  at  eight  per  cent,  compounded 
annually,  instead  of  at  six  per  cent  per  annum  simple  inter- 
est, as  specified  in  the  notes  given  in  the  first  instance  to 
secure  the  purchase  money.  As  I  understand  the  evidence, 
this  mode  of  reckoning  the  interest  made  a  difference  in  the 
sum  due  of  about  $500,  which  was  added  to  the  sum  actually 
due,  making  a  total  sum  remaining  unpaid  at  that  date  of 
$4407.97.  For  that  sum  Cyrus  M.  Hall  executed  to  Doug- 
lass his  promissory  note,  payable  in  one  year,  with  interest  at 
the  rate  of  ten  per  cent  per  annum,  but,  for  some  reason, 
dated  the  note  back  to  November  1,  1870,  and  secured  the 
same  by  a  mortgage  to  Douglass  on  one  of  the  quarter  sec- 
tions bought  of  him,  and  on  another  quarter  section  situated 
a  mile  east,  but  in  another  township.  The  quarter  section 
that  had  been  sold  and  conveyed  to  Alpheus  P.  Hall  was  not 
embraced  in  the  mortgage.  On  the  same  day  Alpheus  P. 
Hall  executed  and  delivered  to  Douglass  a  paper,  in  which  it 
was  recited  that  Cyrus  M.  Hall  had  purchased  of  Douglass 
the  half  section  of  land  that  day  conveyed  to  him,  and  that 
he  had  conveyed  one  quarter  section  to  Alpheus  P.  Hall ; 
that  a  large  sum  still  remain  unpaid  on  the  purchase  money 
of  the  whole  half  section,  and  that  in  case  the  whole  pur- 
chase money,  with  the  interest,  should  not  be  made  under  the 
mortgage,  Douglass  should  have  a  lien  therefor  on  the  quar- 
ter section  sold  to  defendant  Alpheus  P.  Hall.  It  is  con- 
cerning this  agreement  the  contention  has  arisen.  Douglass 
was  but  a  trustee  for  complainant,  and  afterwards  assigned 
the  note  and  mortgage  he  had  taken  from  Cyrus  M.  Hall, 
together  with  the  agreement  of  Alpheus  P.  Hall,  to  com- 
plainant, without  recourse  upon  him.  After  the  mortgage 
was  foreclosed,  and  the  premises  sold,  there  remained  unpaid 
on   the   note   secured  a  sum  less  than  $800.      That  sum  of 
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course  included  whatever  extra  interest  was  added  to  the  sum 
due  when  the  mortgage  was  taken,  together  with  subsequently 
accruing  interest.  This  bill  was  then  filed  to  enforce  a  lien 
under  the  agreement  of  December  23,  1870,  against  the  land 
sold  to  Alpheus  P.  Hall,  for  the  deficit  that  remained  after 
the  sale  of  the  lands  included  within  the  mortgage. 

Complainant  insists  that  agreement  was  made  at  the  same 
time  and  in  consideration  of  the  making  of  the  deeds  of  that 
date,  and  as  a  part  of  the  same  transaction,  to  preserve  a  ven- 
dor's lien  on  the  tract  of  land  not  embraced  in  the  mortgage, 
that  was  sold  to  defendant  Hall.  On  the  other  hand,  defend- 
ant maintains  it  was  not  executed  or  delivered  until  after  the 
deeds  had  been  executed  and  delivered;  that  it  was  without 
consideration,  and  was  made  under  the  belief  Douglass  only 
wanted  it  by  way  of  assurance  that  the  title  to  the  other 
tract  of  land  included  in  the  mortgage  was  free  from  incum- 
brance, and  that  the  title  was  good  in  the  mortgagor.  This 
latter  theory  of  the  case  seems  to  me  to  be  better  sustained 
by  the  evidence,  is  more  consistent  with  the  undisputed  facts, 
and  has  for  its  support  considerations  of  right  and  justice. 

There  is  no  controversy  that  an  amount  of  near  $500  was 
added  to  the  sum  actually  due  on  the  purchase  money  at  the 
time  the  deeds  were  made;  and  unless  it  was  given,  as  defend- 
ant alleges  it  was,  as  a  consideration  that  Douglass  would 
make  a  deed  to  Cyrus  M.  Hall  for  the  entire  half  section,  and 
would  accept  a  mortgage  to  secure  the  unpaid  balance  on  one 
quarter  section,  with  other  lands,  that  he  might  convey  the 
quarter  section  sold  to  defendant,  free  from  incumbrance, 
then  the  sum  added  as  extra  interest  was  a  mere  gratuity 
either  to  Douglass  or  his  client — a  proposition,  it  seems  to 
me,  too  unreasonable  to  be  entertained.  It  will  not  do  to  say 
that  that  large  sum  was  added  to  the  existing  indebted- 
ness in  consideration  of  forbearance  to  enforce  payment. 
For  that  favor  the  debtor  was  to  pay  interest  at  the  rate  of 
ten  per  cent  per  annum,  instead  of  six  per  cent,  as  his  orig- 
inal undertaking  was.  Had  the  $500  been  taken  in  addition 
22—93  III. 
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to  the  ten  per  cent  interest  agreed  upon,  as  for  forbearance  to 
enforce  payment,  the  contract  would  plainly  have  been  obnox- 
ious to  the  statute  forbidding  usury — a  result  not  within  the 
contemplation  of  the  parties. 

Although  the  evidence  is  conflicting,  a  close  analysis  shows 
the  weight  to  be  with  the  finding  of  the  court,  that  the  taking 
of  the  agreement  was  an  after-consideration,  and  was  not 
done  as  a  part  of  the  transaction  to  preserve  the  lien  the 
vendor  had  upon  the  land.  Had  that  been  the  intention,  the 
simplest  as  well  as  the  usual  way  would  have  been  to  include 
this  tract  in  the  mortgage  with  others.  On  account  of  uih 
friendly  relations  that  existed  between  defendant  and  Cyrus 
M.  Hall,  he  was  not  present  when  the  deeds  were  made,  but 
was  represented  by  counsel.  Defendant  is  positive  the  agree- 
ment was  not  presented  to  him  for  his  signature  until  after 
his  deed  had  been  delivered  to  him.  His  recollection  is,  the 
agreement  was  signed  at  his  father's  house,  after  he  had  given 
the  deed  from  his  brother  into  the  care  of  his  mother  for  safe 
keeping;  and  in  that  statement  he  is  corroborated  by  a  num- 
ber of  witnesses.  The  finding  of  the  court  on  this  branch  of 
the  case  can  not  be  reversed  unless  this  court  rejects  the  testi- 
mony of  a  number  of  unimpeached  witnesses,  and  relies  solely 
upon  the  testimony  of  Douglass,  which  I  do  not  understand 
it  would  be  justified  in  doing;  nor  is  there  any  reason  why 
that  should  be  done.  So  far  as  can  be  known  to  this  court, 
the  witnesses  are  of  equal  respectability,  and  entitled  to  equal 
credit.  The  circuit  court  believed  the  greater  number  of  wit- 
nesses, and  decreed  accordingly,  and  I  am  at  a  loss  to  know 
upon  what  principle  this  court  can  say  it  erred  in  its  judg- 
ment. 

At  the  time  the  mortgage  was  taken,  the  lands  included  in 
it,  without  the  quarter  section  sold  to  defendant,  were  deemed 
by  all  concerned  as  ample  security  for  the  unpaid  balance  of 
the  purchase  money,  if  the  title  to  the  additional  tract  was  in 
the  mortgagor,  and  was  free  from  incumbrance.  The  arrange- 
ment was  closed  up  on  the  premises,  distant  from  the  county 
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records,  and,  as  Douglass  was  not  familiar  with  the  condition 
of  the  title  to  that  tract  of  land,  it  was  a  reasonable  proposi- 
tion he  should  want  assurances  from  defendant,  as  well  as 
Cyrus  M.  Hall,  that  the  title  was  perfect  in  the  mortgagor; 
and  it  was  with  that  view,  and  for  no  other  purpose,  in  my 
opinion,  that  defendant  signed  the  agreement  after  he  was 
advised  so  to  do  by  Humphrey,  who  was  present  as  his  legal 
advisor.  All  the  witnesses  present  concur  that  Douglass 
declared,  byway  of  inducing  defendant  to  sign  the  agreement, 
that  was  the  only  purpose  for  which  he  wanted  it;  otherwise, 
he  was  satisfied  with  the  security  afforded  by  the  mortgage. 
What  reason  could  exist  why  the  mortgagor  should  add  $500 
to  his  indebtedness,  unless  it  w7as  to  obtain  a  release  of  the 
vendor's  lien  on  the  quarter  section  sold  to  defendant?  The 
deficit  that  remained  after  the  sale  of  the  mortgaged  premises 
does  not  greatly  exceed  the  $500  added,  with  the  accumulated 
interest,  and,  under  the  circumstances  proven,  it  would  be 
inequitable  to  permit  complainant  to  enforce  a  lien  for  it 
against  the  property  of  defendant. 

There  is  no  warrant  in  the  evidence  for  the  proposition 
asserted  that  defendant  executed  the  agreement  of  December 
23,  1870,  to  keep  alive  the  vendor's  lien.  That  had  been 
waived  by  the  vendor  agreeing  to  receive  an  additional  sum 
and  taking  security  for  it  with  what  remained  unpaid  of  the 
purchase  money  on  other  lands.  The  only  reasonable  expla- 
nation of  the  execution  of  the  agreement  is  that  given  by 
defendant,  that  it  was  done  by  way  of  assurance  to  Douglass 
that  the  title  to  the  additional  lands  included  in  the  mortgage 
was  perfect.  Defendant  knew  the  title  was  good,  and  could 
feel  free  to  give  such  assurance  under  the  belief  he  was  incur- 
ring no  liability.  It  is  consistent  Avith  all  the  other  facts  and 
acts  of  the  parties,  about  which  there  can  be  no  misunder- 
standing, and  is  the  only  view  that  does  justice  between  the 
parties. 

It  is  apparent  complainant  has  already  realized  from  the 
mortgage  sale  nearly  or  quite  all  that  was  due  him  for  the 
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purchase  money  of  the  entire  half  section,  according  to  his 
original  contract,  and  that  which  he  is  now  seeking  to  collect 
consists,  as  we  have  seen,  chiefly  of  that  which  was  given  to 
induce  him  to  release  the  lien  on  defendant's  land.  If  his 
mortgage  security  was  not  sufficient,  he  must  look  to  Cyrus 
M.  Hall  for  reimbursement  of  what  remains  unpaid,  and  not 
to  the  property  of  defendant. 

The  decree,  in  my  opinion,  is  eminently  just,  and  ought  to 
be  affirmed. 


Emma  England,  Admx. 

v. 

Elizabeth  Selby. 

1.  Instruction — should  not  assume  a  question  of  fact.  Parties  met  at  the 
office  of  a  conveyancer,  one  executing  a  note  payable  to  the  other,  and  execu- 
ting and  acknowledging  a  mortgage  to  secure  the  same.  The  papers  were  left 
with  the  officer.  Subsequently,  the  mortgagee  brought  replevin  against  the 
officer  for  the  note  and  the  mortgage.  In  that  suit  it  was  held  the  court  prop- 
erly refused  an  instruction  that  if  the  [note  and  mortgage  were  left  by  the 
parties  with  defendant  without  any  agreement  as  to  when  they  were  to  be 
delivered,  or  as  to  the  condition  upon  which  they  were  to  be  delivered, 
then  defendant  had  the  right  to  hold  them  until  both  parties  agreed  to 
the  delivery — and  that  until  such  agreement,  there  could  be  no  unlaw- 
ful detention  by  defendant.  The  instruction  assumed  there  had  been  no 
actual  delivery  to  the  mortgagee  before  the  leaving  of  the  papers  with  the  de- 
fendant, and  the  court  had  no  right  to  take  that  question  from  the  jury. 

2.  Bill  of  exceptions — what  it  should  contain.  In  the  same  case,  the  bill 
of  exceptions  did  not  purport  to  contain  all  the  instructions  given  for  the 
defendant,  so,  for  aught  that  appeared,  the  jury  may  have  been  fully  charged 
on  the  questions  involved  in  the  refused  instruction, — and  for  that  reason 
there  was  no  error  in  its  refusal. 

Appeal  from  the  Circuit  Court  of  Knox  county;  the  Hon. 
Arthur  A.  Smith,  Judge,  presiding. 

Mr.  Adrian  L.  Humphrey,  for  the  appellant. 
Mr.  Leander  Douglass,  for  the  appellee. 
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Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court : 

This  is  an  action  of  replevin,  brought  by  Mrs.  Selby  against 
"Warren  England,  for  a  certain  note  and  mortgage  for  $800, 
dated  April  7, 1876,  executed  by  Dean  Sirapkins  to  Mrs.  Selby, 
the  plaintiff. 

Warren  was  an  attorney  and  conveyancer.  Dean  Simpkins 
and  Mrs.  Selby  met  at  his  office  and  he  prepared  the  note  and 
mortgage,  and  then  and  there  Dean  Simpkins  signed  the  note 
and  signed,  sealed  and  acknowledged  the  mortgage.  Issues 
were  formed,  and  a  trial  by  jury  had.  The  verdict  was  for 
plaintiff,  and  judgment  on  the  verdict  for  plaintiff.  England 
appealed  to  this  court.  He  afterwards  died,  and  this  appeal 
is  prosecuted  by  the  administratrix  of  his  estate. 

Counsel  for  her  insists  that  the  verdict  is  not  supported  by 
the  proofs,  or,  in  other  words,  the  plaintiff  failed  to  prove  title 
or  right  of  possession  in  the  note  and  mortgage  in  question. 
This  is  a  question  of  fact,  unmixed  with  any  debatable  ques- 
tion of  law.  We  have  examined  carefully  the  proofs  preserved 
in  the  bill  of  exceptions,  and  think  they  fully  sustain  the 
verdict.  A  detailed  discussion  of  the  evidence  could  profit 
no  one. 

It  is  complained  by  counsel  for  appellant  that  the  court 
refused  to  give  an  instruction  saying,  in  substance,  that  if  the 
note  and  mortgage  were  left  by  the  parties  with  defendant 
without  any  agreement  as  to  when  they  were  to  be  delivered, 
or  as  to  the  condition  upon  which  they  were  to  be  delivered, 
then  defendant  had  the  right  to  hold  them  until  both  parties 
agreed  to  the  delivery,  and  until  such  agreement  there  could 
be  no  unlawful  detention  by  defendant. 

The  instruction  assumes  that  there  had,  in  fact,  been  no 
actual  delivery  to  Mrs.  Selby  of  the  note  and  mortgage  by  the 
maker  before  the  supposed  leaving  of  the  papers  with  defend- 
ant. The  court  had  no  right  to  take  that  question  from  the 
jury.  To  the  mortgage  was  attached  an  acknowledgment 
certified  by  the  defendant,  saying  the  mortgage  had  been  exe- 
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cuted.  It  was  not  the  duty  of  the  court  to  decide  that  this 
proof  had  been  o.vercome.  Again,  the  bill  of  exceptions  does  not 
purport  to  contain  a'll  the  instructions  given  for  the  defendant, 
and  the  jury  may  have  been  fully  charged  on  the  questions 
defendant  attempted  to  present  in  this  instruction. 

On  the  proofs  we  think   truth  has   been  sustained   by  the 
verdict,  and  righteous  justice  done  by  the  judgment. 

The  judgment  must  be  affirmed. 

Judgment  affirmed. 


Edmund  K.  Baber,  Exr. 


Pittsburg,  Cincinnati  and  St.  Louis  Railroad  Co.  et  al. 

1.  Appeals,  etc. — construction  of  statutes  relating  to.  Section  90  of  the 
Practice  act  and  section  8  of  the  Appellate  Court  act,  having  been  passed  by 
the  legislature  on  the  same  day,  and  having  taken  effect  at  the  same  time, 
must  be  construed  in  pari  materia,  and  given  the  same  effect  as  if  both  were 
contained  in  the  same  act. 

2.  Appellate  jurisdiction— /rora  Appellate  courts.  Under  section  90  of 
the  Practice  act,  an  appeal  from  or  writ  of  error  to  the  Appellate  Court  lies 
to  this  court,  in  three  classes  of  cases, — 1,  in  all  criminal  cases;  2,  in  all  cases 
in  which  a  franchise  or  freehold,  or  the  validity  of  a  statute  is  involved;  and 
3,  in  all  other  cases  where  the  sum  or  value  of  the  property  in  controversy 
exceeds  $1000  exclusive  of  costs,  and  the  judgment  or  decree  of  the  lower 
court  is  affirmed  or  finally  decided.  In  the  first  two  classes  the  right  of  ap- 
peal or  to  a  writ  of  error  is  clear  without  regard  to  the  magnitude  of  the  inter- 
ests involved. 

3.  The  third  class  is  very  broad  and  comprehensive  in  its  terms,  and  includes 
all  cases  whatsoever,  directly  involving  property  rights,  not  falling  within 
the  second  class  of  the  section,  without  regard  to  whether  the  proceeding  is  at 
law  or  in  equity,  or  whether  the  action  is  in  form  ex  contractu  or  ex  delicto, 
or  a  mere  statutory  proceeding,  and  it  therefore  includes  all  cases  in  actions 
ex  contractu  and  "  cases  sounding  in  damages,"  specified  in  sec.  8  of  the  Appel- 
late Court  act,  subject  to  the  limitations  as  to  amount  or  value  before  stated. 

4.  Section  90  having  expressly  limited  the  right  to  an  appeal  or  writ  of 
error  to  those  cases  in  the  third  class  in  which  the  sum  or  value  in  controversy 
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exceeds  $1000,  exclusive  of  costs,  it  follows  that  the  amount  therein  specified 
must  control  all  cases  whatsoever,  except  such  as  may,  by  specific  provisions, 
be  taken  out  of  the  rule  therein  prescribed. 

5.  In  all  cases,  either  at  law  or  in  equity,  to  enforce  a  contract  either  for 
the  recovery  of  a  chattel  or  a  sum  of  money,  the  judgment  or  decree  of  the 
Appellate  Court  is  final,  if  the  amount  involved,  to  be  gathered  from  the  record 
without  regard  to  the  judgment  below,  is  less  than  $1000,  exclusive  of  costs, 
but  if  the  amount  is  an  even  $1000  or  over,  an  appeal  lies  from  the  final  judg- 
ment or  decree  of  the  Appellate  Court. 

6.  In  all  cases,  whether  in  form  ex  contractu  or  ex  delicto,  brought  to  recover 
unliquidated  damages  when  the  amount  of  recovery  is  not  definitely  fixed  by 
law  but  rests  substantially  in  the  discretion  of  the  jury,  if  the  amount  of  the 
judgment  of  the  court  below  is  less  than  $1000,  exclusive  of  costs,  the  judg- 
ment of  the  Appellate  Court  is  final,  but  if  an  even  $1000  or  over,  an  appeal 
or  writ  of  error  will  lie  to  review  it. 

7.  In  all  cases  at  law  or  in  equity,  in  which  it  is  sought  to  enforce  a  right 
of  action  arising  directly  from  a  tort,  as  contradistinguished  from  a  breach 
of  contract,  for  the  recovery  of  either  a  chattel  or  damages,  where  the  law  fur- 
nishes a  rule  by  which  the  amount  of  the  recovery  is  rendered  approximately 
certain,  the  amount  involved,  and  not  the  judgment,  determines  the  right  to  an 
appeal  or  writ  of  error,  and  in  this  class  of  cases  the  judgment  of  the  Appellate 
Court  will  be  final  unless  the  amount  involved  exceeds  $1000,  exclusive  of 
costs. 

8.  As  the  provisions  of  sec.  90  of  the  Practice  act  and  sec.  8  of  the  Appel- 
late Court  act  have  reference  only  to  proceedings  for  the  recovery  of  either 
chattels  or  money,  it  follows  there  is  another  class  of  cases,  which  includes 
bills  for  divorce,  actions  of  mandamus,  and  certain  classes  of  bills  for  injunc- 
tions, when  they  are  not,  in  effect,  brought  to  recover  chattels  or  a  money 
demand.  In  all  cases  of  this  character  not  directly  involving  property  rights, 
an  appeal  or  writ  of  error  lies  without  regard  to  the  magnitude  of  the  interests 
involved. 

9.  Where  an  action  on  the  case  is  brought  to  recover  damages  for  an  injury 
to  real  estate  by  the  construction  of  railroad  tracks  in  a  street  in  close  prox- 
imity to  the  plaintiffs  lots,  and  by  depressing  the  grade  of  the  street  fronting 
the  same,  and  the  declaration  charges  damages  exceeding  $1000,  and  the  evi- 
dence tends  to  prove  them  in  excess  of  that  sum,  an  appeal  may  be  properly 
allowed  by  the  Appellate  Court  to  this  court,  from  the  final  judgment  of  the 
former  court  affirming  a  judgment  in  favor  of  the  defendant. 

10.  Same — as  to  whether  decision  of  trial  court  was  upon  the  weight  of  testimony, 
or  ether  ground.  Where  an  issue  of  fact  in  an  action  at  law  was  submitted  to 
the  trial  court,  without  a  jury,  and  the  record  merely  shows  a  general  finding 
for  the  defendant,  and  a  judgment  against  the  plaintiff  for  costs,  it  will  be 
presumed  that  the  decision  was  upon  the  weight  of  the  evidence  as  bearing 
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upon  the  issue  of  fact  presented,  and  not  on  the  ground  that  the  facts  alleged 
and  proved  were  legally  insufficient  to  warrant  a  recovery. 

11.  Same — how  to  present  the  real  ground  of  decision.  If,  as  a  matter  of  fact, 
the  trial  court  decided  in  favor  of  the  defendant  upon  the  ground  that  the 
facts  alleged  and  proved  by  the  plaintiff  were  legally  insufficient  to  warrant 
a  recovery,  and  the  plaintiff's  right  to  question  in  this  court  the  ruling  of  the 
Appellate  Court  affirming  the  judgment  of  the  trial  court,  depends  upon  such 
being  the  ground  of  decision,  as  distinguished  from  a  finding  upon  a  contro- 
verted question  of  fact,  then  he  should  have  preserved  the  question  by  way 
of  exception,  so  that  it  could  be  a  subject  of  review  by  this  court. 

Appeal  from  the  Appellate  Court  of  the  First  District ;  the 
Hon.  Theodore  D.  Murphy,  presiding  Justice,  and  Hon. 
Joseph  M.  Bailey  and  Hon.  Geo.  W.  Pleasants,  Justices. 

This  was  originally  a  proceeding  in  chancery,  commenced  in 
the  circuit  court  of  Cook  county,  by  Jacob  P.  Willard,  appel- 
lant's testator,  against  appellees.  Pending  the  litigation,  by 
agreement  of  parties,  a  declaration  in  case  and  the  plea  of  the 
general  issue  thereto  were  substituted  for  the  bill  and  proceed- 
ings thereunder,  and  were  filed  as  of  the  same  date  on  which 
the  bill  was  filed,  and  thereupon  the  cause  proceeded  as  if 
commenced  on  the  law  side  of  the  court.  Pending:  the  suit 
Willard  died  and  appellant,  his  executor,  was  substituted  iu 
his  stead. 

It  appears,  from  the  record,  that  appellant's  testator  was  the 
owner  of  certain  lots  in  the  city  of  Chicago,  with  valuable 
improvements  thereon,  abutting  on  Carroll  street  on  the  south 
and  Desplaines  street  on  the  west;  and  this  suit  was  brought 
to  recover  damages  which  plaintiff  claimed  to  have  sustained 
by  reason  of  the  defendants  having  wrongfully  extended  the 
tracks  of  their  roads  along  Carroll  street,  and  laid  them  down 
in  close  proximity  to  plaintiff's  property. 

It  was  further  claimed  by  appellant,  that  defendants,  in 
laying  down  their  tracks  along  these  streets,  had  depressed 
the  grade  established  by  the  city  several  feet,  and  had  thereby 
greatly  damaged  the  property  in  question,  etc. 

These  facts  were  distinctly  alleged  in  the  declaration  and 
were   put    in    issue  by  the  plea  filed.     By  agreement   of  the 
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parties  a  jury  was  waived,  and  the  cause  tried  by  the  court, 
who  found  the  issues  for  the  defendant  and  rendered  judgment 
against  the  plaintiff  for  costs.  On  appeal  this  judgment  was 
affirmed  by  the  Appellate  Court  for  the  First  District,  and 
thereupon  appellant  brought  the  record  to  this  court  for 
review. 

Mr.  John  I.  Bennett,  for  the  appellant. 

Mr.  E.  Walker,  for  the  appellees. 

Mr.  Justice  Mulkey  delivered  the  opinion  of  the  Court : 

The  judgment  of  the  circuit  court  in  this  case  being  for  a 
less  sum  than  $1000,  exclusive  of  costs,  and  that  judgment 
having  been  affirmed  by  the  Appellate  Court,  the  question  is 
presented,  whether  or  not  the  determinationof  the  latter  court 
is  final,  or  in  other  words,  whether  this  court  has  jurisdiction 
to  review  the  judgment  of  the  Appellate  Court. 

The  solution  of  this  question  involves  the  construction  of 
the  several  provisions  of  the  statute  conferring  jurisdiction 
upon  this  court  to  review  the  final  judgments,  orders  and 
decrees  of  the  Appellate  Courts. 

The  90th  section  of  the  Practice  act,  and  the  8th  section  of 
the  Appellate  Court  act,  contain  the  only  provisions  to  be 
found  in  the  statute  that  have  any  material  bearing  upon  the 
question.  These  sections  of  the  statute  were  passed  by  the 
legislature  on  the  same  day  and  both  went  into  effect  at  the 
same  time,  hence  they  must  be  construed  in  pari  materia,  and 
given  the  same  effect  as  if  both  were  contained  in  the  same 
act. 

By  the  90th  section  it  is  provided,  that  "in  all  criminal 
cases,  and  in  all  cases  where  a  franchise  or  freehold,  or  the 
validity  of  a  statute  is  involved,  and  in  all  other  cases  where 
the  sum  or  value  in  the  controversy  shall  exceed  $1000,  ex- 
clusive of  costs,  which  shall  be  heard  in  any  of  the  Appellate 
Courts  upon  errors  assigned,  if  the  judgment  of  the  Appellate 
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Court  be  that  the  order,  judgment  or  decree  of  the  court  below 
be  affirmed,  or  if  final  judgment  or  decree  be  rendered  therein 
in  the  Appellate  Court,  or  if  the  judgment,  order  or  decree 
of  the  Appellete  Court  be  such  that  no  further  proceedings 
can  be  had  in  the  court  below  except  to  carry  into  eifect  the 
mandate  of  the  Appellate  Court,  any  party  to  such  cause  shall 
be  permitted  to  remove  the  same  to  the  Supreme  Court  by 
appeal  or  writ  of  error,"  etc. 

The  8th  section  provides,  that  "  the  said  Appellate  Courts, 
created  by  this  act,  shall  exercise  appellate  jurisdiction  only, 
and  have  jurisdiction  of  all  matters  of  appeal  or  writs  of 
error  from  the  final  judgments,  orders  or  decrees  of  any 
of  the  circuit  courts,  or  the  Superior  Court  of  Cook  county, 
or  from  the  city  courts,  in  any  suit  or  proceeding  at  law 
or  in  chancery,  other  than  criminal  cases  and  cases  involv- 
ing a  franchise  or  freehold,  or  the  validity  of  a  statute. 
Appeals  and  writs  of  error  shall  lie  from  the  final  orders, 
judgments  or  decrees  of  the  circuit  and  city  courts  and  from 
the  Superior  Court  of  Cook  county  directly  to  the  Supreme 
Court,  in  all  criminal  cases,  and  in  cases  involving  a  franchise 
or  freehold,  or  the  validity  of  a  statute.  In  all  cases  deter- 
mined in  said  Appellate  courts  in  actions  ex  contractu,  wherein 
the  amount  involved  is  less  than  $1000  exclusive  of  costs, 
and  in  all  cases  sounding  in  damages  wherein  the  judgment 
of  the  court  below  is  less  than  $1000  exclusive  of  costs,  and 
the  judgment  is  affirmed  or  otherwise  finally  disposed  of  in  the 
Appellate  Court,  the  judgment,  order  or  decree  of  the  Ap- 
pellate Court  shall  be  final,  and  no  appeal  shall  lie,  or  writ 
or  error  be  prosecuted  therefrom:  Provided,  the  term  ex  con- 
tractu, as  used  in  this  section,  shall  not  be  construed  to  include 
actions  involving  a  penalty.  In  all  other  cases  appeals  shall 
lie  and  writs  of  error  may  be  prosecuted  from  the  final  judg- 
ments, orders  or  decrees  of  the  Appellate  Courts  to  the  Su- 
preme Court,"  etc. 

It  will  be  perceived  that  the  90th  section,  above  cited,  in 
express  terms  embraces  three  distinct  classes  of  cases,  namely: 
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1,  criminal  cases;  2,  all  cases  which  involve  a  franchise,  free- 
hold, or  the  validity  of  a  statute;  3,  all  cases  where  the  sum 
or  value  in  controversy  exceeds  $1000,  exclusive  of  costs. 
With  respect  to  the  first  two  classes  of  cases  there  can  be  no 
controversy  or  diversity  of  opinion.  In  all  such  cases  the 
right  of  appeal,  or  to  prosecute  a  writ  of  error,  is  clear  and 
unquestionable,  without  regard  to  value  or  the  magnitude  of 
the  interests  involved,  and  for  this  reason  nothing  further 
need  be  said  with  reference  to  them.  In  subsequent  refer- 
ences, therefore,  to  the  90th  section,  it  must  be  understood  we 
are  speaking  exclusively  of  cases  included  in  the  3d  class. 
By  doing  so  we  will  avoid  much  repetition. 

The  90th  section,  in  defining  the  3d  class,  is  very  broad 
and  comprehensive  in  its  terms.  Leaving  out  of  view  the 
limitation  with  respect  to  value  or  amount,  it  includes  all 
cases  whatsoever  directly  involving  property  rights,  not  fall- 
ing within  the  second  class  of  that  section,  without  regard  to 
whether  the  proceeding  is  at  law  or  in  equity,  or  whether  the 
action  is  in  form  ex  contractu  or  ex  delicto,  or  a  mere  statutory 
proceeding,  and  it  therefore  of  course  includes  all  cases  in 
actions  ex  contractu,  and  "  cases  sounding  in  damages,"  speci- 
fied in  the  8th  section,  subject  to  the  limitation  as  to  amount 
or  value,  as  above  suggested. 

The  90th  section  being  thus  general  in  its  terms,  and  in- 
cluding all  cases  directly  involving  property  rights,  as  we 
have  just  seen,  and  having  expressly  limited  the  right  to  an 
appeal  or  writ  of  error  to  those  cases  in  which  the  sum  or 
value  in  controversy  exceeds  $1000  exclusive  of  costs,  it  fol- 
lows that  the  amount  therein  specified  must  control  all  cases 
whatsoever,  except  such  as  may  by  specific  provisions  be  taken 
out  of  the  rule  therein  prescribed. 

Before  recurring  to  the  provisions  of  the  8th  section  it  is 
necessary  to  call  attention  to  a  well  recognized  and  practical 
distinction  that  exists  in  cases  with  respect  to  the  principles 
by  which  the  amount  or  value  in  controversy  is  determined, 
aud  the  measure  of  recovery  is  regulated. 
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In  every  action  at  law,  whether  in  form  ex  contractu  or  ex 
delicto,  wherein  it  is  sought  to  recover  a  judgment  for  money, 
the  law,  upon  the  facts  stated  in  the  declaration  or  complaint, 
and  proved  on  the  trial,  either  does  or  does  not  furnish  a  rule 
by  which  the  amount  of  the  plaintiff's  recovery,  if  entitled  to 
recover  at  all,  may  be  approximated  with  reasonable  certainty. 
Those  cases  in  which  the  law  furnishes  such  a  rule  are  prac- 
tically opposed  as  a  distinct  class  to  those  in  which  no  such 
rule  is  furnished.  In  the  latter  class  of  cases  the  amount  of 
recovery  rests  mainly  in  the  discretion  of  the  jury,  and  must 
therefore  necessarily  depend  largely  upon  the  intellectual  and 
moral  character,  social  habits,  and  peculiar  characteristics  of 
the  particular  individuals  who  happen  to  compose  the  jury; 
and  it  is  hardly  necessary  to  add,  that  all  cases  falling  within 
the  latter  class  are,  in  the  strictest  sense  of  the  term,  "  cases 
sounding  in  damages."  Now,  while  the  cases,  without  regard 
to  the  form  of  action,  are  to  be  distinguished  with  respect  to 
the  amount  involved  and  the  principles  by  which  the  measure 
of  recovery  is  regulated,  in  the  manner  we  have  stated,  there 
is  also  another  distinction  which  must  be  kept  in  view,  which 
is  very  elementary  in  its  character,  and  lies  at  the  very  foun- 
dation of  all  rights  of  action.  Every  cause  of  action  which 
may  be  enforced  either  at  law  or  in  equity  arises  either  from  a 
breach  of  contract  or  a  tort,  and  therefore  all  cases  either  at 
law  or  equity  arising  from  a  breach  of  contract  are  properly 
opposed  as  a  distinct  class  to  all  cases  wherein  the  cause  of 
action  arises  from  a  tort.  When,  therefore,  we  group  together 
as  a  distinct  class  all  cases  which  sound  in  damages,  within 
the  strict  sense  of  the  term,  as  we  have  stated,  without  regard 
to  whether  they  originated  in  the  breach  of  a  contract  or  a 
tort,  and  then  divide  the  remaining  cases  in  conformity  with 
the  primary  and  fundamental  principle  which  distinguishes 
all  rights  of  action,  as  arising  either  from  a  breach  of  contract 
on  the  one  hand,  or  a  tort  on  the  other,  we  have  three  distinct 
classes  of  cases,  which  comprise  all  cases  embraced  in  the  90th 
section,   namely:   1,  all    cases,  whether  at  law  or  in  equity,  in 
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which  the  object  of  the  suit  is  the  enforcement  of  a  contract, 
either  for  the  recovery  of  a  chattel,  or  a  sum  of  money,  where 
the  amount  which  the  plaintiff  ought  to  recover,  if  anything 
at  all,  is,  under  the  allegations  and  proofs,  by  virtue  of  some 
rule  of  law  regulating  the  measure  of  recovery,  made  approxi- 
mately certain;  2,  all  cases,  whether  in  form  ex  contractu  or 
ex  delicto,  wherein  it  is  sought  to  recover  unliquidated  dam- 
ages, the  amount  of  which,  under  the  facts  charged  in  the 
declaration  and  proved  on  the  trial,  can  not,  by  virtue  of  any 
rule  of  law  regulating  the  measure  of  recovery,  be  approxi- 
mately ascertained,  but  which  is  left  substantially  in  the  dis- 
cretion of  the  jury  ;  3,  all  cases,  whether  at  law  or  in  equity,  in 
which  it  is  sought  to  enforce  a  right  of  action  arising  directly 
from  a  tort,  as  contradistinguished  from  a  breach  of  contract 
for  the  recovery  of  either  a  chattel  or  damages,  when  from 
the  facts  alleged  in  the  bill  or  declaration,  and  proved  on  the 
trial,  the  law  furnishes  a  rule  by  which  the  amount  of  recovery 
is  rendered  approximately  certain. 

The  above  classification  not  only  rests  upon  the  primary 
and  fundamental  distinctions  of  the  common  law  we  have 
mentioned,  but  a  careful  analysis  of  the  several  provisions  of 
the  two  sections  of  the  statute  above  cited  lead  to  the  irresisti- 
ble conclusion  that  the  legislature,  in  providing  for  writs  of 
error  and  appeals  from  the  final  orders,  judgments  and  decrees 
of  the  Appellate  Courts,  had  in  mind  these  distinctions,  and 
in  conformity  with  them,  by  express  terms  and  necessary  im- 
plication, divided  all  the  cases  included  in  the  90th  section  into 
the  three  classes  above  mentioned.  And  with  respect  to  the 
terms  regulating  the  right  of  appeal,  or  to  prosecute  a  writ 
of  error,  each  of  these  classes  is  governed  by  a  distinct  rule 
which  is  not  applicable  to  either  of  the  others. 

In  the  first  class,  the  judgment  of  the  Appellate  Court  is 
final  if  the  amount  involved,  to  be  gathered  from  the  record, 
is  less  than  $1000,  exclusive  of  costs;  but  if  the  amount  is 
an  even  $1000,  or  over,  an  appeal  or  writ  of  error  lies  from 
the  final  judgments,  orders  or  decrees  of  the  Appellate  courts 
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to  this  court.  As  to  the  second  class,  if  the  amount  of  the 
judgment  of  the  court  below  is  less  than  $1000,  exclusive  of 
costs,  the  judgment  of  the  Appellate  Court  is  final;  but  if  an 
even  $1000,  or  over,  an  appeal  or  writ  of  error  will  lie.  With 
respect  to  the  third  class,  like  the  first,  the  amount  involved 
determines  the  right  to  an  appeal  or  writ  of  error,  and  not 
the  amount  of  the  judgment  of  the  court  below,  as  in  the 
second;  and  in  all  cases  falling  within  the  third  class,  the 
judgment  of  the  Appellate  Court  will  be  final,  unless  the 
amount  involved  exceeds  $1000,  exclusive  of  costs.  The  cases 
falling  within  the  first  and  third  are  alike  in  this,  that  the 
amount  of  recovery  in  both  classes  is  susceptible  of  direct 
proof,  and  may  be  approximately  ascertained;  but  the  cases 
belonging  to  the  first  being  altogether  founded  on  rights  of 
action  growing  out  of  contract,  the  amount  which  the  plaintiff 
ought  to  recover,  if  anything,  as  a  general  rule,  can  be  ascer- 
tained with  more  exactness  than  in  the  third  class,  where  the 
right  of  action  always  arises  out  of  a  tort ;  and  this  may  be 
the  reason  why  the  legislature  required  the  amount  involved 
in  the  third  class  to  be  greater  than  in  the  first,  to  give  the 
right  to  an  appeal  or  a  writ  of  error. 

Upon  turning  to  the  8th  section,  we  find  two  specific  pro- 
visions by  which  the  first  and  second  classes  of  cases  above 
mentioned  are,  as  it  were,  carved  out  of  the  90th  section,  and 
opposed  to  each  other  as  distinct  classes,  leaving  those  re- 
maining in  the  90th  section  as  a  class  of  themselves,  which, 
of  course,  must  constitute  the  third  class  of  the  foregoing 
classification. 

The  two  classes  thus  carved  out  of  the  90th  section  by  the 
specific  provisions  of  the  8th  section  are  respectively  charac- 
terized as  "all  cases  finally  determined  in  the  Appellate 
courts  in  actions  ex  contractu"  and  "all  cases  sounding  in 
damages."  Neither  of  the  expressions  by  which  these  two 
specific  classes  are  distinguished  is  used  in  its  technical  sense. 
The  term  ex  contractu,  by  which  the  first  class  is  defined,  is 
ordinarily  applied    to    actions   at    law,  as   contradistinguished 
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from  suits  in  equity;  but  that  the  term  is  here  used  so  as  to 
include  all  suits  and  proceedings,  both  at  law  and  in  equity,  for 
the  enforcement  of  contracts  where  the  claim  or  right  sought 
to  be  enforced  is  susceptible  of  direct  proof,  can  hardly  admit 
of  a  doubt,  when  the  several  provisions  of  the  statute  bearing 
on  the  question  are  considered. 

The  use  of  the  word  "  decree"  in  connection  with  the  two 
classes  specified  in  the  8th  section  has  an  important  bearing 
upon  the  question,  and  would  seem  to  be  conclusive  of  it. 
The  language  of  the  statute  is,  that  in  all  cases  determined  in 
said  Appellate  courts,  in  actions  ex  contractu,  wherein  the 
amount  involved,  etc.,  *  *  *  and  in  all  cases  sounding 
in  damages,  wherein  the  judgment  of  the  court  below  is  less 
than  $1000,  exclusive  of  costs,  etc.,  *  *  *  the  judgment, 
order  or  decree  of  the  Appellate  Court  shall  be  final,  etc. 
Now,  it  is  manifest,  that  the  word  "decree"  is  appropriate 
only  to  cases  in  chancery,  and  that  there  is  nothing  to  which 
it  can  refer  in  the  section  except  to  the  final  determinations 
of  the  court,  either  in  cases  sounding  in  damages  or  in  actions 
ex  contractu;  and  of  course  it  would  more  appropriately  refer 
to  the  former,  for  there  is  nothing  better  settled  than  that  a 
bill  in  chancery  does  not  lie  for  the  recovery  of  damages 
merely.  To  this  rule  there  is  not  an  exception.  The  word 
"decree"  must,  therefore,  refer  to  the  determinations  of  the 
court  in  actions  ex  contractu;  and  if  so,  the  conclusion  is 
irresistible  that  by  the  expression,  actions  ex  contractu,  as  used 
in  that  connection,  the  legislature  intended  to  include,  subject 
to  the  qualifications  we  have  mentioned,  proceedings  in  chan- 
cery, as  well  as  law,  for  the  enforcement  of  rights  arising  out 
of  contract. 

Nor  is  the  expression,  sounding  in  damages,  which  defines 
the  second  specific  class  of  the  8th  section,  used  in  its  techni- 
cal sense;  but  it  is  manifestly  used  in  the  restricted  sense  we 
have  already  mentioned.  Ordinarily,  the  term  implies  all 
cases  which  arise  in  those  actions  known  to  the  law  as  actions 
sounding   in   damages,   which    include   actions   of  assumpsit, 
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covenant,  trover,  trespass  on  the  case,  and  trespass  vi  et  armis. 
It  also  anciently  included  replevin  in  the  detinet;  but  the 
office  which  that  form  of  the  action  once  performed  is  now  uni- 
versally performed  by  an  action  of  trover;  so  that  replevin 
iu  the  detinet  may  now  be  regarded  as  obsolete.  But  that  the 
expression,  "  cases  sounding  in  damages,"  can  not  be  used  in 
its  ordinary  meaning,  is  obvious,  for  the  reason  that  the  class 
of  cases  thereby  denned,  and  cases  arising  ex  contractu,  are, 
by  the  statute,  opposed  to  each  other  as  distinct  classes,  which 
would  involve  a  manifest  absurdity;  for  all  cases,  both  in 
assumpsit  and  covenant,  are  cases  sounding  in  damages,  within 
the  technical  meaning  of  the  expression,  as  well  as  actions 
ex  contractu,  and  would  therefore,  by  such  a  construction,  fall 
in  both  classes.  But  the  difficulties  of  such  a  construction 
would  not  stop  here;  for  in  every  action  of  covenant  or 
assumpsit,  where  the  amount  involved  exceeds  $1000,  and 
the  judgment  of  the  court  below  is  less  than  that  sum,  the 
construction  in  question  would  give  two  incompatible  tests  by 
which  to  determine  the  right  to  an  appeal  or  writ  of  error. 
The  proceeding,  when  considered  as  an  action  ex  contractu, 
would  entitle  the  plaintiff  to  an  appeal  or  writ  of  error,  but 
when  considered  as  a  case  sounding  in  damages,  the  judgment 
of  the  court  below  being  for  less  than  $1000,  the  judgment 
of  the  Appellate  Court  would  be  final,  and  of  course  he  would 
have  no  such  right. 

As  so  palpable  inconsistencies  as  these  can  not  be  imputed 
to  the  legislature,  it  follows  that  a  different  classification  must 
have  been  intended  ;  and,  inasmuch  as  no  other  rational  classi- 
fication could  have  been  intended  except  that  which  results 
from  confining  the  term,  "sounding  in  damages,"  strictly  to 
that  class  of  cases  in  which  the  amount  of  recovery  rests 
mainly  in  the  discretion  of  the  jury,  it  follows  that  the  legis- 
lature must  have  used  the  expression  in  such  restricted  sense. 

The  latter  class  of  cases,  not  only  in  name,  but  in  fact, 
sound  in  damages,  and  a  classification  founded  upon  the  re- 
stricted meaning  of  the  term  is  in  conformity  with  sound  legal 


1879.]       Baber  v.  P.,  C.  &  St.  L.  E.  E.  Co.  et  al.  353 

Opinion  of  the  Court. 

principles,  and  highly  practicable.  All  the  difficulties  en- 
countered by  giving  the  term,  "sounding  in  damages,"  the 
extended  meaning  ordinarily  attached  to  it,  are  avoided  by 
taking  it  in  its  restricted  sense,  and  regarding  it  in  part  as  a 
limitation  on  the  class  of  cases  arising  ex  contractu  specified 
in  the  preceding  clause,  so  as  to  exclude  from  the  latter  class 
all  cases  which  actually  sound  in  damages,  as  in  assumpsit  for 
a  breach  of  promise  and  the  like.  When,  therefore,  all  cases 
arising  ex  contractu,  which  in  fact  sound  in  damages,  in  the 
sense  we  have  stated,  are,  by  virtue  of  the  second  clause, 
operating  as  a  limitation  on  the  first,  taken  from  the  first  and 
added  to  the  second,  where  they  properly  belong,  it  will  be 
found  all  the  provisions  of  both  sections  of  the  statute  are 
entirely  harmonious,  and  every  word  and  clause  in  them  is 
given  effect  and  rendered  operative  •  and  there  is  clearly  no 
other  rational  construction  by  which  this  can  be  accomplished. 

It  may  be  supposed  that  the  difficulties  growing  out  of  the 
construction  we  have  been  considering,  would  be  avoided 
equally  as  well  by  taking  the  expression  "sounding  in  dam- 
ages," in  its  technical  sense,  and  holding  that  the  specific 
provision  defining  the  first  class  of  the  8th  section  is  a  limi- 
tation on  the  second,  requiring  the  latter  to  be  construed  so 
as  to  include  all  cases  sounding  in  damages,  except  those  in 
form  ex  contractu.  We  do  not  think  so.  To  give  the  provi- 
sion in  question  such  a  construction  would,  in  effect,  be  hold- 
ing that  the  statute  in  making  the  judgment  of  the  court 
below  a  test  of  the  right  to  an  appeal,  or  writ  of  error,  is 
purely  arbitrary ;  for  in  one  case  it  would  require  the  judg- 
ment to  control,  while  in  another  just  like  it  in  principle,  it 
would  apply  a  different  test  without  any  perceptible  reason 
for  doing  so. 

The  legislature  evidently  intended  that  the  amount  of 
the  judgment  should  control  only  in  those  cases  where  the 
sum  or  value  in  the  controversy  could  not  be  otherwise  ascer- 
tained. Take,  for  instance,  a  case  in  assumpsit  for  a  breach 
of  promise  where  the  ad  damnum  is  §10,000,  and  the  defend- 
23—93  III. 
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ant's  liability  is  clearly  shown  by  the  proofs,  but  the  ver- 
dict and  judgment  of  the  court  below  are  only  for  $800. 
Under  this  condition  of  things  the  plaintiff- brings  the  case 
to  this  court  on  the  theory  that  it  is  an  action  ex  contractu, 
and  is,  therefore,  by  reason  of  the  supposed  limitation,  taken 
out  of  the  class  of  cases  sounding  in  damages,  and  must, 
therefore,  be  governed  by  the  sum  or  value  in  controversy 
rather  than  by  the  judgment  of  the  court  below.  What,  Ave 
submit,  would  this  court,  in  such  case,  have  to  guide  it  in 
determining  whether  the  sum  or  value  in  controversy  was 
$1000  or  over,  except  the  judgment  of  the  court  below? 
The  ad  damnum  evidently  could  not  be  looked  to  for  that 
purpose ;  for  to  permit  that  would  be  to  allow  all  cases 
ex  contractu  to  be  brought  to  the  Supreme  Court. 

The  truth  is,  this  court  would  have  no  means  whatever  of 
determining  the  sum  or  value  involved  in  the  controversy  out- 
side of  the  judgment  of  the  court  below,  and  hence  the 
legislature  wisely  provided  that  the  right  to  an  appeal  or  writ 
of  error  should,  in  all  cases  of  that  kind,  whether  in  form 
ex  contractu  or  ex  delicto,  be  governed  by  the  amount  of  the 
judgment  of  the  court  below.  On  the  other  hand,  take  a  case 
for  verbal  slander,  where  the  damages  are  laid  at  a  like  sum 
and  there  is  a  recovery  for  the  same  amount.  It  is  conceded, 
in  the  latter  case  the  judgment  of  the  court  below  must  control, 
and  that  no  appeal  would  lie;  and  yet  the  cases  are  exactly 
analogous  in  principle.  The  difficulty  of  telling  what  is 
actually  involved,  from  the  allegations  and  proofs  appearing 
of  record,  is  just  as  great  in  the  one  case  as  in  the  other,  for, 
until  after  judgment,  no  one  can  tell  what  is  involved,  and  the 
two  cases  in  that  respect  are  exactly  alike ;  and  to  allow  an 
appeal  in  the  one  case,  and  not  in  the  other,  would  be  a 
purely  arbitrary  rule  founded  on  no  good  reason.  But  the 
construction  which  we  have  given  the  act  places  both  these 
cases,  and  all  others  analogous  in  principle,  in  the  same  cate- 
gory. 

Again,    if  all   cases   in   form   ex  contractu  are   eliminated 
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from  the  second  class,  and  the  term  "sounding  in  damages"  is 
taken  in  its  extended  sense,  so  as  to  include  actions  of  trover, 
where  the  damages  are  always  rendered  approximately  cer- 
tain by  the  proofs  and  can  be  determined  by  this  court  from 
an  inspection  of  the  record,  it  would  follow  that  in  all  cases 
of  this  kind,  if  the  judgment  of  the  court  below  happened 
to  be  less  than  $1000,  although  this  court  might  see  from  the 
record  that  the  real  amount  involved  was  $10,000,  it  would, 
nevertheless,  be  bound  to  dismiss  the  case  for  want  of  juris- 
diction. The  legislature  certainly  could  not  have  intended 
any  such  result.  The  only  reason  why  the  amount  of  the 
judgment  of  the  court  below  is  made  to  control  in  any  case 
is,  because  there  is  no  other  practical  mode  in  the  class  of 
cases  to  which  the  rule  applies  by  which  the  sum  or  value  in 
controversy  can  be  determined. 

In  fact,  the  theory  suggested  is  wholly  impracticable  as  to 
cases  in  form  ex  contractu,  but  which,  hi  fact,  sound  in  dam- 
ages, for  the  reason,  as  already  stated,  it  is  impossible  for  the 
court  in  such  cases  to  tell  the  sum  or  value  involved  in  the 
controversy,  except  by  the  judgment  of  the  court  below.  It 
would,  therefore,  seem  clear,  both  from  the  analysis  of  the 
specific  provisions  of  the  8th  section,  and  the  reasons  upon 
which  those  provisions  rest,  that  all  the  cases  embraced  in  the 
general  provision  of  the  90th  section,  are,  for  the  purposes 
of  appeals  and  writs  of  error,  divided  into  the  three  distinct 
classes  heretofore  specified. 

Inasmuch  as  the  90th  section  and  the  provisions  of  the 
8th  section,  which  relate  to  the  specific  classes  therein  pro- 
vided for,  have  reference  only  to  such  legal  proceedings  as  are 
instituted  to  recover  either  chattels  or  money,  it  follows  that 
there  is  yet  another  class  of  cases  which  do  not  directly 
involve  property  rights,  and,  therefore,  do  not  fall  within 
either  of  the  three  classes  above  mentioned.  This  class  of 
cases  will  include  bills  for  divorce,  actions  of  mandamus,  and 
certain  classes  of  bills  for  injunctions  where  they  are  not  in 
effect  brought  to  recover  chattels  or  a  money  demand. 
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In  all  cases  of  this  character,  not  directly  involving  prop- 
erty rights,  an  appeal  or  writ  of  error  lies  without  regard  to 
the  magnitude  of  the  interests  involved. 

This  view  of  the  matter  covers  the  entire  ground  and  places 
the  whole  subject  upon  a  rational  and  practical  basis,  and  is 
believed  to  be  expressive  of  the  legislative  will. 

The  claim  for  damages,  in  the  case  before  us,  is  based  upon 
an  alleged  injury  to  certain  real  estate.  Both  the  character 
and  extent  of  the  injury  were  clearly  susceptible  of  direct 
proof  by  those  who  were  familiar  with  the  value  of  real 
property  in  that  locality  before  and  after  the  injury  com- 
plained of.  And  as  the  damages  charged  in  the  declaration, 
and  which  the  evidence  on  the  part  of  appellant  tended  to 
prove,  were  in  excess  of  |1000,  the  appeal  was,  therefore, 
properly  allowed,  and  this  court  has  jurisdiction  to  review 
the  action  of  the  Appellate  Court.  But  there  is  an  insupera- 
ble difficulty  in  the  way  of  maintaining  this  appeal.  The 
case,  as  shown  by  the  record,  is  one  which  turns  solely  upon 
the  facts,  which  we  are  not,  by  an  express  provision  of  the 
statute,  permitted  to  inquire  into  at  all.  The  Appellate  Court 
has  found  the  facts  adversely  to  appellant,  and  as  its  conclu- 
sion upon  that  question  is  final,  it  therefore  follows,  whatever 
our  own  views  might  be  with  reference  to  the  question,  the 
judgment  of  the  Appellate  Court  will  have  to  be  affirmed. 
This  result  can  not  be  avoided  by  the  claim  in  appellant's 
brief  that  the  judgment  of  the  circuit  court  does  not  rest 
upon  the  hypothesis  that  the  proofs  were  insufficient  to  sus- 
tain the  averments  in  the  declaration,  but  on  the  ground  that 
the  facts  alleged  and  proved  were  legally  insufficient  to  war- 
rant a  recovery. 

The  difficulty  with  this  position  is,  that  there  is  no  evidence 
in  the  record  before  us  to  show  that  the  decision  of  the  circuit 
court  is  based  upon  the  ground  supposed.  The  issue  formed 
by  the  parties,  and  upon  which  the  case  was  submitted  to  the 
court,  was  one  of  fact  purely,  and  until  something  to  the  con- 
trary appears   it  must  be  presumed  that  the  court  decided  the 
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case  according  to  the  weight  of  the  testimony  bearing  upon 
that  issue.  If,  as  a  matter  of  fact,  the  court  found  the  aver- 
ments in  the  declaration  true,  but  denied  their  legal  sufficiency 
to  warrant  a  recovery,  the  ruling  of  the  court  on  that  ques- 
tion should  have  been  preserved  in  a  proper  exception  so  as 
to  enable  this  court  to  review  it.  But  nothing  of  the  kind 
was  done  in  this  case. 

Judgment  affirmed. 


H.  Leroy  Thayer 

v. 

Ferdinand  W.  Peck. 

1.  Evidence — under  common  counts.  In  a  suit  by  the  indorsee  against 
the  drawer,  who  was  also  payee  and  indorser  of  a  draft  payable  with  ex- 
change, the  draft  is  admissible  under  the  common  counts  as  a  simple  common 
law  contract,  the  evidence  showing  a  valuable  consideration  and  that  nothing 
remains  to  be  done  by  the  plaintiff. 

2.  Contract — right  to  abandon  special.  If  a  plaintiff  pays  out  money  at 
the  defendant's  request,  and  the  defendant  indorses  his  own  draft  payable  to 
himself  as  an  attempt  at  payment  to  the  plaintiff,  having  no  funds  to  draw 
against,  and  afterwards  forbids  payment  of  the  draft,  the  plaintiff  will  have 
the  right  to  abandon  the  draft  and  recover  for  the  money  advanced,  with 
interest. 

3.  Practice  in  Supreme  Court — objections  not  urged  below.  If  a  defend- 
ant fails  to  assign  for  error  in  the  Appellate  Court  that  the  judgment  below 
was  for  more  than  the  plaintiff  claimed  in  his  affidavit  of  claim,  he  will  not 
be  allowed  to  present  that  question  in  this  court. 

Appeal  from  the  Appellate  Court  of  the  Second  District; 
the  Hon.  E.  S.  Leland,  presiding  Justice,  and  Hon.  Joseph 
Sibley  and  Hon.  Nathaniel  J.  Pillsbury,  Justices. 

This  was  an  action  of  assumpsit  by  the  indorsee  against  the 
indorser,  upon  a  draft,  reading  as  follows : 

"Chicago,  July  27,  1875. 
"At  one  day's  sight  pay  to  the  order  of  myself  five  thou- 


358  Thayer  v.  Peck.  [Sept.  T. 

Opinion  of  the  Court. 

sand  two  hundred  and  fifty  dollars,  with  exchange,  and  charge 
to  the  account  of  H.  L.  Thayer. 

"  To  First  National  Bank  of  Joliet,  Joliet,  Illinois." 

Indorsed:  "H.  L.  Thayer." 

It  appears  that  on  the  day  of  the  date  of  the  draft  Thayer, 
desiring  to  make  a  payment  to  parties  in  Chicago  who  were 
unwilling  to  take  his  own  uncertified  check,  induced  the 
appellee,  Peck,  to  exchange  checks  with  him.  Mr.  Peck's 
check  was  upon  a  Chicago  bank,  and  was  duly  paid.  Thayer's 
check  or  draft  was  the  one  above  given,  and  was  not  paid, 
the  drawer  making  no  provision  for  its  payment,  and  order- 
ing the  bank  upon  which  it  was  drawn  to  return  it  dishon- 
ored. 

Mr.  George  S.  House,  for  the  appellant. 

Messrs.  Cooper,  Packard  &  Gurley,  for  the  appellee. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court : 

The  judgment  of  the  Appellate  Court  was  undoubtedly 
correct. 

Waiving  the  discussion  of  the  question  whether  the  draft 
in  question  is  commercial  paper,  and  the  question  whether 
it  was  admissible  under  the  special  count,  it  certainly  was 
competent  under  the  common  counts  as  a  simple  common  law 
contract,  and  there  was  evidence  tending  to  show  a  valuable 
consideration,  and  that  nothing  remained  to  be  performed  by 
plaintiff  under  the  contract.  Whether  that  proof  was  suf- 
ficient, being  a  question  of  fact,  is  a  question  which  can  not 
be  raised  in  this  court.  In  fact  the  proof  tends  to  show 
money  paid  out  by  plaintiff  at  defendant's  request,  and  that 
this  draft  was  given  as  an  attempt  at  payment;  that  defendant 
had  no  funds  to  draw  against,  and  forbade  the  payment  of  the 
draft.  Under  such  circumstances  the  plaintiff  had  lawful 
right  to  abandon  the  draft,  and  recover  for  the  money  ad- 
vanced   and  interest. 
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It  is  insisted  that  the  finding  is  for  more  than  was  claimed 
in  plaintiff's  affidavit  of  claim.  It  is  sufficient  to  say  that 
this  is  a  question  which  was  not  submitted  to  the  Appellate 
Court.  As  that  was  not  assigned  for  error  in  that  court,  ap- 
pellant can  not  be  allowed  to  present  that  question  here,  when 
it  was  not  presented  there. 

The  judgment  of  the  Appellate  Court  must  be  affirmed. 

Judgment  affirmed. 


Albert  E.  Goodrich 

v. 

Ezra  B.  Lincoln. 

1.  Practice— finding  of  facts  by  Appellate  Court.  Where  there  is  no  contro- 
versy in  regard  to  the  facts  of  a  case,  this  will  obviate  the  necessity  of  a 
special  finding  of  the  facts  by  the  Appellate  Court. 

2.  Bankruptcy— right  to  retain  money  paid  under  order  after  its  reversal. 
Where  the  assignee  in  bankruptcy  pays  the  claim  of  a  creditor  under  an  order 
of  the  District  Court  of  the  United  States,  and  after  such  payment  the  order 
of  the  District  Court  is  reversed  or  vacated  on  appeal,  the  creditor  can  not 
retain  the  money  so  paid  to  him,  but  it  becomes  assets  for  the  payment  of 
other  creditors,  and  where  the  bankrupt  is  restored  to  his  rights  in  the  prop- 
erty, etc.,  in  the  assignee's  hands,  by  effecting  a  composition  with  his  creditors, 
he  may  maintain  an  action  iu  his  own  name  to  recover  the  money  so  paid 
under  the  reversed  order. 

3.  Same — effect  of  composition.  The  effect  of  a  composition  of  a  bankrupt 
with  his  creditors  upon  an  offer  to  pay  a  certain  per  cent,  and  be  restored  to  all 
the  property  so  remaining  in  the  assignee's  hands,  when  perfected  in  accord- 
ance with  the  law,  is  to  restore  to  the  bankrupt,  not  only  the  property  in  the 
assignee's  hands,  but  also  to  invest  him  with  the  same  rights  of  action  as 
previously  existed  in  the  assignee. 

4.  It  is  not  enough  to  impeach  a  composition  made  by  a  bankrupt  that  it 
was  not  with  all  the  creditors.  It  is  enough  that  it  is  binding  upon  all  the 
creditors  who  were  made  parties  to  it,  and  this  includes  all  who  were  parties  to 
the  proceeding  in  bankruptcy.  Creditors  having  due  notice  of  the  proceeding 
for  compounding,  are  bound  by  the  result  or  final  order  of  the  court,  though 
not  assenting. 
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5.  Same — who  is  a  creditor.  Where  a  party  presenting  a  claim  against  a 
bankrupt  is  paid  by  the  assignee,  and  after  payment  the  order  of  the  District 
Court  allowing  the  same  is  reversed  by  the  Circuit  Court  of  the  United  States, 
the  person  so  presenting  his  claim  can  not,  after  such  reversal,  insist  that  he 
is  not  a  creditor  and  therefore  not  bound  by  proceedings  discharging  the 
bankrupt  on  a  composition  with  his  creditors. 

6.  Same — jurisdiction  of  State  courts.  Rights  growing  out  of  proceedings  in 
bankruptcy  may  be  enforced  in  the  State  courts.  It  is  only  where  the  proceed- 
ing is  to  administer  the  bankrupt  law  itself  that  the  United  States  courts  have 
exclusive  jurisdiction. 

7.  Same — payment  under  composition  order.  Where  a  creditor  has  already 
received  full  payment  of  his  claim,  wrongfully,  as  adjudged  by  the  Bankruptcy 
court,  and  the  order  of  court  confirming  a  composition  with  creditors  required 
the  bankrupt  to  pay  twenty-five  cents  on  the  dollar  as  a  condition,  it  was  held, 
that  the  bankrupt  Avas  not  bound  to  pay  such  creditor  who  already  had  in  his 
hands  seventy-five  cents  on  the  dollar  more  than  he  was  entitled  to  receive. 

8.  Same — whether  creditor  has  lien.  Where  A  and  B,  as  the  owners  of  ad- 
joining lots,  agreed  that  A,  who  was  then  ready  to  build  on  his  premises, 
should  build  on  the  division  line,  making  a  party  wall,  and  that  when  B  built 
he  should  pay  him  one-half  the  cost  of  the  wall,  and  B  afterwards  built,  but 
before  payment  Avas  adjudged  a  bankrupt,  it  was  held  that  A  was  not  entitled 
to  a  vendor's  lien,  and  was  not  entitled  to  any  priority  or  preference  over  any 
other  creditor. 

Appeal  from  the  Appellate  Court  of  the  First  District ;  the 
Hon.  Theodore  D.  Murphy,  presiding  Justice,  and  Hon. 
Geo.  W.  Pleasants  and  Hon.  Joseph  M.  Bailey,  Justices. 

Messrs.  Boutell  &  Waterman,  for  the  appellant. 

Mr.  W.  T.  Burgess,  for  the  appellee. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the 
Court : 

There  is  no  controversy  here  in  regard  to  the  facts,  and  this 
may  be  taken  as  obviating  the  necessity  of  a  special  finding  of 
facts  by  the  Appellate  Court. 

The  question  is,  do  the  facts  constitute  a  legal  cause  of  action 
on  the  part  of  appellee  against  appellant. 

The  substance,  in  brief,  of  the  facts  relied  upon  by  appellee 
may  be  stated  thus : 
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Appellee  and  appellant  were  owners  of  adjoining  lots  in  the 
city  of  Chicago.  After  the  great  fire  of  October  8,  1871, 
appellant  being  about  to  rebuild  on  his  lot,  it  was  agreed  be- 
tween him  and  appellee  that  they  would  build  a  party-wall, 
and  as  appellant  was  then  proceeding  to  build  and  appellee 
was  not  yet  ready  to  build,  it  was  agreed  that  appellant  should 
build  the  wall  and  appellee  should  pay  him  one-half  of  the 
expense  thereof  when  he  got  ready  to  use  it.  Appellant  pro- 
ceeded to  build  the  wall,  and,  afterwards,  appellee  proceeded 
to  use  it  by  building  to  it  on  his  own  lot,  without  paying  ap- 
pellant, as  he  agreed  to,  one-half  the  expense  of  building  the 
wall. 

In  November,  1873,  on  petition  of  appellee's  creditors,  he 
was  adjudicated  a  bankrupt  by  the  District  Court  of  the  United 
States  for  the  Northern  District  of  Illinois,  and  R.  E.  Jenkins 
was  appointed  his  assignee.  Jenkins  filed  a  petition  to  sell 
the  property  free  of  incumbrances  on  which  appellee  had 
built  and  was  using  the  party  wall,  as  before  stated,  and  made 
appellant  a  party  thereto.  Appellant  appeared  and  made  claim, 
as  a  secured  creditor,  having  a  lien  upon  the  property.  The 
register  disallowed  this  claim,  but  the  District  Court,  on  the 
14th  of  July,  1874,  sustained  it  and  ordered  Jenkins  to  pay 
appellant  "for  a  party  division  wall"  the  sum  of  $1792. 
Within  the  ten  days  allowed  by  §  4981,  of  the  Bankruptcy 
act,  (Revised  Statutes  U.  S.  2d  ed.  p.  963,)  J.  D.  Gardner  & 
Co.,  unsecured  creditors  of  appellee,  perfected  an  appeal  from 
this  order  to  the  United  States  Circuit  Court  of  the  proper 
circuit.  Before,  however,  the  petition  on  that  appeal  was  filed, 
that  is  to  say,  on  the  16th  of  July,  1874,  Jenkins  paid  over  to 
appellant  the  $1792  ordered  to  be  paid  by  the  District  Court. 
On  the  hearing  of  that  appeal,  September  14, 1875,  the  Circuit 
Court  reversed  the  decree  of  the  District  Court  directing  the 
payment  of  the  $1792  to  appellant.  Meanwhile,  on  the  12th 
of  September,  1874,  appellee  filed   in  the  proper  office  a  peti- 

Ition  for  a  composition  with  his  creditors,  in  which  he  states  that 
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"A,"  signed  by  him,  containing  the  names  and  addresses  of 
all  of  his  creditors.  This  includes  the  name  of  appellant  as 
a  creditor  for  $1500.  His  proposition  is  in  these  words: 
"  To  pay  in  money,  subject  to  the  priorities  declared  by  said  acts, 
(i.  e.  Bankrupt  acts,)  twenty-five  cents  on  the  dollar  (twenty- 
five  per  cent)  of  the  principal  of  each  and  every  debt  due 
by  him,  with  interest  on  such  of  them  as  it  may  have  accrued, 
up  to  the  24th  day  May,  A.  D.  1873,  in  satisfaction  of  said 
debts,  principal  and  interest,  under  the  order  of  the  court,  and 
thereupon  all  the  property,  assets  and  estates  of  the  said  Lin- 
coln now  in  the  hands  of  the  assignee  in  bankruptcy,  or  to 
which  such  assignee  may  be  entitled  and  undisposed  of,  with 
all  the  rights  and  causes  of  action  vested  in  said  assignee 
touching  the  property  to  him,  to  be  re-assigned  and  trans- 
ferred to  him,  said  Lincoln." 

On  the  14th  of  September,  1874,  notices  were  sent  to  each 
one  of  the  creditors,  of  the  meeting  of  creditors  called  for  the 
29th  of  September,  1874,  and  one  of  these  notices  was  received 
by  appellant.  The  register  made  his  report  of  that  meeting, 
and  named  appellant  as  one  of  appellee's  creditors  for  the 
amount  of  $1800.  Appended  to  the  report  is  this  memoran- 
dum: "  Amount  of  this  claim  disputed;  it  is  stated  at  about 
what  Goodrich  claims;  see  memorandum  of  same  claim  on 
next  page."  On  that  page  is  this  memorandum  :  "  Albert  E. 
Goodrich,  Chicago,  Illinois;  this  claim  has  been  paid  out  of 
the  sale  of  the  State  street  property,  as  a  lien  upon  it,  but  the 
fact  of  such  lien  is  denied,  and  is  now  in  litigation." 

The  register's  report  also  shows  the  adoption  of  the  follow- 
ing resolution  by  the  creditors  :  "  Resolved,  to  accept  the 
proposition  for  composition  made  by  said  debtor." 

Appellee  presented  his  petition  to  the  District  Court  for  a 
rule  on  creditors  to  show  cause  why  the  resolution  adopted  by 
the  creditors  should  not  be  recorded,  etc.  And  on  the  30th 
of  October,  1874,  the  court  ordered  a  rule  to  issue,  etc.  And, 
on  the  11th  of  November,  1874,  the  composition  was  confirmed 
by  the  court.     That  order  recites  the  giving  of  due  notice  to 
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the  creditors  in  conformity  with  the  requirements  of  the  law, 
and  it  directs  "that  upon  said  Lincoln  producing  to  his  said 
assignee  the  receipt  of  said  creditors,  or  such  of  them  as  the 
said  Lincoln  shall  have  paid,  or  the  receipt  of  the  clerk  of  this 
court  showing  the  deposit  of  money  in  court  sufficient  to  pay 
said  creditors,  or  those  of  them  whose  receipt  said  Lincoln 
shall  not  produce,  and  also  the  receipt  of  all  the  costs  and 
expenses  of  the  proceedings  in  bankruptcy  against  said  Lin- 
coln in  this  matter  remaining  unpaid,  to  be  taxed,  that  the 
said  assignee  pay  over  and  deliver  to  the  said  Lincoln  all  of 
the  property,  assets  and  estate  of  said  Lincoln  in  his  hands,  or 
to  which  said  assignee  may  be  entitled  as  such  and  undisposed 
of,  with  all  the  rights  and  causes  of  action  vested  in  such 
assignee  touching  the  property  assigned  to  him.  *  *  * 
And  that  upon  the  filing  of  said  receipts  and  depositing  said 
sum  of  money  with  the  clerk  in  court,  the  said  Lincoln  be 
discharged  from  all  debts  due  by  him  to  creditors  whose  names 
and  addresses,  and  amounts  due  to  whom,  are  specified  in  said 
list  of  creditors  so  filed  of  record." 

Deed  was  executed  by  the  assignee,  under  this  order,  and 
delivered  to  appellee  on  the  10th  of  December,  1874,  convey- 
ing, as  assignee,  to  appellee,  all  the  estate,  etc.,  which  by  said 
proceedings  in  bankruptcy  became  or  have  been  vested  in  him, 
remaining  undisposed  of,  and  all  rights  and  causes  of  action 
vested  in  said  assignee. 

It  was  admitted  that  appellee  produced  to  the  assignee,  be- 
fore the  execution  of  the  deed,  receipts  showing  the  payment 
of  twenty-five  per  cent  to  all  of  his  creditors,  as  reported  by 
the  clerk,  and  also  that  he  had  paid  all  the  costs  and  expenses 
of  the  bankruptcy  proceeding. 

It  was  also  admitted  by  the  appellant  that  demand  was 
made  upon  him  to  refund  the  money  paid  to  him  by  the  as- 
signee, under  the  order  of  the  District  Court  of  July  17,  1874, 
after  that  order  was  reversed  by  the  Circuit  Court,  both  by 
the  assignee  and  the  appellee. 

Counsel  for  appellant  insist  that  the  orders  of  the  United 
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States  courts  do  not  give  the  money  paid  by  the  assignee  to 
appellant,  under  the  order  of  July  14,  1874,  to  appellee  ;  and 
they  insist  this  money  was  to  be  paid  to  the  assignee,  to  be 
distributed  to  the  creditors  under  the  order  of  the  court. 

We  do  not  perceive  the  importance  of  the  distinction  dis- 
cussed by  counsel,  whether  the  proceeding  in  the  circuit 
court  was  appellate  or  supervisory  only  as  applied  to  the 
facts  before  us.  Assume,  as  they  insist,  it  was  supervisory 
only,  it  is  conceded  the  order  directing  the  money  to  be  paid 
to  appellant  is  reversed,  or  vacated,  whichever  it  may  be 
called ;  that  is,  thenceforth  the  case  is  as  if  that  order  had 
never  been  made,  and  that  the  additional  order  that  "  so  much 
of  said  fund  stand  for  distribution  among  the  creditors  of  the 
bankrupt,  in  such  manner  as  the  District  Court  shall  deter- 
mine consistent  with  this  order,"  be  valid  and  binding.  That 
order  is  made  solely  with  reference  to  the  record  before  the 
Circuit  Court,  and  has  no  possible  reference  to  the  proceedings 
in  the  District  Court  for  a  composition,  which  could  not  legally 
have  been  within  the  view  of  the  Circuit  Court,  because  no 
record  in  reference  thereto  was  before  that  court.  The  effect 
of  the  order  is  simply  to  place  the  money  which  had  been 
paid  to  appellant  in  precisely  the  same  situation  as  the  other 
assets  of  the  bankrupt.  Without  the  order  it  must  have  been 
so  held.  It  is  impossible  to  conceive  of  a  reason  why,  that 
order  being  vacated,  this  money  should  be  regarded  as  differ- 
ent from  any  other  money  in  the  hands  of  the  assignee. 
Until  the  composition  was  perfected  all  the  money  and  prop- 
erty of  the  appellee  was  held  by  the  assignee  for  precisely 
the   same  purpose  declared  by  the  Circuit  Court  in  this  order. 

But  the  effect  of  the  composition  when  perfected  was  to 
restore  all  money  and  property  in  the  hands  of  the  assignee 
to  appellee.  This  is  the  purport  of  the  statute,  as  is  well 
shown  by  Choate,  J.,  In  re  Jacob  August,  19  B.  R.  N.  R. 
163.  He  said:  "The  creditors  have  in  fact  consented,  by 
adopting  the  resolution  of  composition,  that  the  entire  estate 
be  delivered  to  the  bankrupts  to  enable  them  to  perform,  on 
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their  part,  the  agreement  of  composition.  Thereupon  it  be- 
came the  duty  of  the  assignee  to  hand  over  any  balance  of 
money  remaining  in  his  hands  to  the  bankrupt,  and  also 
any  other  assets  belonging  to  the  estate.  His  functions,  so 
far  at  least  as  the  administering  of  the  bankrupt's  estate  is 
concerned,  are  by  the  confirmation  of  the  composition  and 
the  bankrupt's  compliance  with  the  conditions  thereof,  which 
were  precedent  to  the  delivery  of  the  property  to  them,  sus- 
pended, subject  however  to  being  revived  in  case,  under  the 
power  reserved  by  the  statute  to  the  court,  an  order  shall  here- 
after be  made  setting  aside  the  composition.  The  delivery  by 
the  assignee  of  any  money  or  property  to  the  bankrupts,  pur- 
suant to  the  terms  of  the  composition,  completely  discharges 
him  from  any  further  liability  therefor;  the  creditors  having 
consented  that  he  pay  over  the  money  in  his  hands  to  the  bank- 
rupts, have  necessarily  waived  any  right  which,  but  for  this 
agreement,  they  would  have  had  to  call  him  to  an  account 
therefor,  at  least  so  long  as  the  agreement  remains  in  force." 

As  observed  by  Ketch  am,  J.,  In  re  Morganstein,  19  V. 
B.  R..  112:  "The  arrangement  (composition)  is  left  to  the 
approval  or  non-approval  of  the  court,  looking  only  to  the 
question,  what  is  best  for  all  concerned,  according  to  equity 
and  justice?  If  adopted  and  carried  out  it  ends  the  bank- 
ruptcy, and  the  bankrupt  discharges  himself." 

Counsel  say:  "The  composition  proceedings  are  not  neces- 
sarily with  aR  the  creditors,  and  there  is  no  evidence  that  Mr. 
Lincoln  ever  compounded  with  all  his  creditors." 

It  is,  in  our  opinion,  quite  enough  that  this  composition  is 
binding  upon  all  the  creditors  who  were  made  parties  to  it, 
and  that  this  includes  all  who  were  parties  to  the  proceedings 
in  bankruptcy.  For  all  purposes  of  the  present  case  those 
proceedings  are  at  an  end,  and  it  will  be  time  enough  to  look 
after  the  rights  of  other  creditors  in  bankruptcy  when  they 
shall  have  put  appellee  into  bankruptcy.  Appellant  is  suffi- 
ciently shown,  by  the  record  before  us,  to  have  been  made  a 
party  to  this  composition,  and  to  have  been  notified  thereof  by 
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proper  notice,  to  be  bound  by  it,  although  he  occupies  the 
position  of  a  non-assenting  creditor. 

The  point  that  he  was  not  a  creditor  because  he  had  been 
paid,  is  destitute  of  merit.  He  had  not  been  lawfully  paid. 
The  order  under  which  he  was  paid  was  improperly  made, 
and  has  since  been  vacated  and  annulled  by  a  competent 
tribunal.  His  duty  was  to  comply  with  that  order  and  occupy 
the  position  of  a  creditor.  He  could  not,  by  his  own  wrong, 
make  that  a  payment  and  conclusive  of  subsequent  review, 
which  would  not  have  been  a  payment  if  he  had  performed 
his  duty. 

Whether  the  United  States  courts  were  competent  to  com- 
pel appellant  to  repay  this  money,  as  appellant's  counsel  in- 
sist, we  think  unimportant.  They  have  not  done  so.  He 
still  keeps  the  money.  The  bankruptcy  proceedings  are 
ended.  The  only  question  now  is  between  appellant  and 
appellee.  It  has  never  been  questioned  that  rights  growing 
out  of  proceedings  in  bankruptcy  may  be  enforced  in  the 
State  courts.  It  is  only  where  the  proceeding  is  to  administer 
the  bankrupt  law  itself,  that  the  United  States  courts  have 
exclusive  jurisdiction.  Here,  the  right  grows  out  of  proceed- 
ings under  the  Bankrupt  law,  but  the  proceeding  is  simply  to 
enforce  a  common  law  remedy. 

But  it  is  urged  the  court,  in  confirming  the  composition, 
ordered  that  appellee  pay  each  creditor  twenty-five  cents  on 
the  dollar,  and  that  appellee  did  not  regard  appellant  as 
creditor  enough  to  deposit  twenty-five  cents  on  the  dollar  for 
him.  But  what  court  would  have  required  him  to  have  gone 
through  with  such  a  silly  and  empty  matter  of  form?  Ap- 
pellant had  already  received  seventy-five  cents  on  the  dollar, 
on  his  claim,  more  than  he  was  entitled  to  retain,  and  it 
needed  but  (to  close  up  the  composition  with  him)  that  he 
should  pay  to  appellee  that  seventy-five  cents  on  the  dollar, 
and  give  him  his  receipt  for  the  other  twenty-five  cents  on 
the  dollar. 

The  objection  that  it  is  inequitable  for  appellee  to  recover, 
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is  without  force.  Appellant  occupies  no  more  favored  posi- 
tion than  other  creditors.  Very  plainly  he  was  entitled  to  no 
vendor's  lien.  He  had  sold  no  real  estate  to  appellee.  He 
simply  furnished  materials  and  did  work  for  him  in  building 
a  wall,  and  has  not  been  paid  for  it.  His  debt  is  precisely 
like  that  of  any  other  builder  who  has,  in  addition  to  doing 
the  work  of  building,  also  furnished  the  materials  with  which 
to  build.  The  statute  allows  the  composition,  and  it  can  not 
be  inequitable  for  a  party  to  avail  of  every  privilege  allowed 
him  by  statute. 

The  only  remaining  objection  to  be  noticed  is  that  the  suit 
should  have  been  in  the  name  of  Jenkins,  the  assignee.  This 
objection  is  urged  for  the  first  time  here,  and  comes  too  late. 
Besides,  the  statute  vested  the  legal  title  to  the  assets  in  him 
for  the  purpose  of  carrying  out  the  provisions  of  the  Bank- 
rupt act  only.  By  the  legal  effect  of  the  composition  and  his 
reconveyance,  that  legal  title  was  re- vested  in  appellee,  and 
thereafter  he  was  the  proper  party  to  bring  suit. 

Perceiving  no  error  in  the  judgment,  it  is  affirmed. 

Judgment  affirmed. 


Lemuel  D.  Norton  et  al 

v. 

Thomas  Richmond. 

1.  Agency — of  evidence  in  respect  thereto.  Even  though  the  course  of  deal- 
ings between  parties  may  have  been  such  as  to  furnish  reasonable  cause  for 
the  belief  on  the  part  of  one  that  a  certain  person  was  the  properly- 
authorized  agent  of  the  other,  in  respect  of  such  dealings,  still,  an  inquiry  by 
the  party  alleging  the  existence  of  such  agency,  made  of  the  other  party, 
respecting  the  authority  of  the  alleged  agent  to  give  instructions  respecting 
the  subject  matter  of  such  dealings,  will  operate  to  destroy  the  effect  of  cir- 
cumstances existing  prior  to  such  inquiry  as  establishing  the  fact  of  an 
agency  by  implication,  and  thereafter  the  question  whether  an  agency  exists 
will  depend  upon  the  result  of  the  inquiry  as  to  the  supposed  agent's 
authority. 
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2.  So  -where  one  had  deposited  money  with  a  commission  merchant  to  he 
held  as  margin  in  respect  of  the  purchase  and  sale  of  grain  by  the  commis- 
sion merchant  for  the  person  making  the  deposit,  it  appeared  a  son  of  the 
latter  had,  from  time  to  time,  taken  such  action  in  behalf  of  his  father  in 
regard  to  these  grain  transactions  as  to  indicate  that  he  was  the  agent  of  his 
father  in  that  behalf, — but  pending  these  matters,  the  father,  contemplating 
an  absence  for  some  time,  was  inquired  of  by  the  commission  merchant 
whether  he  should  obey  the  direction  of  the  son  in  regard  to  the  matter  of 
buying  and  selling  the  grain, — that  is,  what  the  commission  merchant  was  to 
do  in  the  event  the  son  should  desire  to  buy  options  and  have  the  deals  entered 
to  his  father's  account.  It  was  held  that  the  answer  to  this  inquiry  would  con- 
trol the  question  of  the  agency  of  the  son,  and,  whatever  the  answer,  the  facts 
and  circumstances  existing  prior  to  the  inquiry,  which  would  tend  to  establish 
an  agency  by  implication,  would  no  longer  have  effect  to  that  end,  but  only 
as  they  might  tend  to  show  what  was  that  answer,  where  the  testimony  was 
conflicting. 

3.  The  parties  were  in  direct  conflict  as  to  the  answer  made.  The  person 
making  the  inquiry  testified  that  the  answer  was  that  the  father  would  see 
his  son,  and  arrange  the  matter  with  him,  and  give  him  instructions  what  to 
do.  If  this  were  really  the  answer  given,  it  would  justify  the  commission 
merchant  in  complying  with  the  directions  of  the  son,  and  his  father  would 
be  bound.  But  the  latter  testified  he  made  no  such  answer, — that  he  told  the 
commission  merchant  his  son  was  not  to  direct  the  matter, — that  he  would 
risk  no  man's  opinion  but  his  own.  This,  if  it  were  the  correct  response, 
would  show  there  was  no  agency. 

The  conflict  between  the  witnesses  was  settled  by  the  jury  in  favor  of  the 
person  against  whom  the  agency  was  claimed,  and  the  judgment  in  his  favor 
for  the  balance  of  money  deposited,  was  affirmed. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
John  G.  Rogers,  Judge,  presiding. 

In  the  year  1870,  the  appellee,  Thomas  Richmond,  depos- 
ited with  Norton  &  Co.,  the  appellants,  a  firm  engaged  in 
buying  and  selling  grain  on  commission  in  the  Chicago 
market,  $5000,  upon  which  he  was  to  receive  interest  at  the 
rate  of  ten  per  cent  per  annum.  This  sum  was,  from  time  to 
time,  increased  by  further  deposits,  and  reduced  by  moneys 
drawn  out.  At  different  times  Richmond  ordered  the  pur- 
chase and  sale  of  grain  through  Norton  &  Co.,  and  it  was 
understood  his  account  with  them  should  stand  as  security 
for  these  transactions  as  margins;  and  the  profits  and  losses 
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resulting  were  duly  entered  in  his  account.  On  the  first  day 
of  May,  1873,  the  balance  of  account,  including  interest, 
was  $5462.95  in  favor  of  Richmond. 

Richmond  had  a  son,  Holland  Richmond,  residing  with 
him,  and  not  engaged  in  any  business. 

In  the  latter  part  of  August,  1873,  appellants  had  on  hand 
some  25,000  bushels  of  grain,  bought  for  account  of  appel- 
lee, and  the  latter  was  about  to  leave  the  city  for  a  trip  East. 
Just  before  leaving  he  had  one  or  more  conversations  with 
Mr.  Hill,  the  person  immediately  in  charge  of  the  purchases 
and  sales  of  grain  for  appellants,  relating  to  the  authority  of 
the  son  Holland,  after  the  departure  of  his  father. 

The  substance  of  such  conversation  or  conversations  is,  to 
some  extent,  in  dispute. 

After  the  departure  of  appellee  certain  purchases  and  sales 
of  grain  were  made  by  appellants,  on  orders  received  from 
Holland,  which  resulted  in  a  heavy  loss,  which  was  charged 
to  the  account  of  appellee  and  brought  him  in  debt  to  appel- 
lants to  a  considerable  amount.  On  the  return  of  appellee 
from  the  East,  early  in  November,  1873,  he  repudiated  the 
transactions  had  on  Holland's  orders,  except  as  to  the  grain  on 
hand  when  he  left  the  city.  He  subsequently  brought  this 
suit  to  recover  the  balance  of  his  account,  exclusive  of  the 
matters  relating  to  the  disputed  transactions. 

The  appellants  filed  a  plea  of  set-off,  claiming  a  balance 
due  them  on  account  of  the  losses  referred  to. 

On  the  trial  of  the  case  the  jury  returned  a  verdict  for 
appellee  in  the  sum  of  $6364.94,  from  which  appellee  remit- 
ted $364.94,  and  judgment  was  entered  for  $6000.  There- 
upon appellants  prosecuted  this  appeal. 

On  the  trial  in  the  circuit  court  Charles  E.  Hill  testified, 
among  other  things,  as  follows  : 

At  the  time  Thomas  Richmond  left  the  city,  in  August, 

1873,  he  had  some  transactions  not  closed  on  the  books  of 

Norton    &    Co. — about    25,000   bushels    of   grain.       Shortly 

before  he   left,  he  called  on   Norton  &  Co.     He  had  about 

24—93  III. 
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25,000  bushels  of  grain  bought  for  future  delivery,  and,  as 
he  was  going  away,  defendants  wanted  to  know  what  disposi- 
tion to  make  of  it.  Mr.  Richmond  said  that  he  would  leave 
word  with  Holland  what  to  do  about  the  grain.  I  followed 
Mr.  Richmond  outside  of  the  door  of  the  office,  and  said  to 
him,  "Now,  Mr.  Richmond,  you  understand  and  know  that 
Holland  has  been  here,  and  wanted  us  to  trade,  and  has  asked 
us  to  trade  for  him.  He  asked  us  to  trade  for  him  on  your 
account,  and  you  have,  once  or  twice, — may  be  oftener,  I  don't 
remember  now — told  us  yes,  to  trade  for  Holland,  and  to 
enter  the  deal  to  your  account  —  to  Thomas  Richmond's 
account,  for  Mr.  Holland  Richmond."  I  stated  this  to  him, 
and  told  him,  "Now,"  says  I,  "  I  want  to  know,  if  Mr.  Hol- 
land Richmond  comes  in  and  orders  anything  done,  if  it  is 
all  right,  and  if  you  understand  that  it  is  going  to  be  all 
right.  If  Mr.  Holland  Richmond  comes  in  here  and  gives 
an  order,  shall  we  do  it  for  your  account?"  Mr.  Richmond 
said,  "I  will  see  Holland  and  arrange  that  with  him,  and 
give  him  instructions  what  to  do."  That  was  Mr.  Richmond's 
reply. 

The  substance  of  Thomas  Richmond's  testimony  on  this 
branch  of  the  case  was  as  follows: 

Witness  transacted  his  business  with  Norton  &  Co.,  him- 
self, up  to  the  time  he  went  East.  Gave  a  separate  order 
always,  both  in  buying  and  selling  option  contracts.  He  had 
two  conversations  with  Mr.  Hill,  which  embraced  what  Mr. 
Hill,  in  his  evidence,  ran  into  one.  A  few  days  before  wit- 
ness went  East,  he  met  him  in  Mr.  Norton's  office.  Mr.  Hill 
said  that  Holland  Richmond  talked  as  though  he  wanted  him 
to  buy,  and  upon  asking  witness  if  he  should  buy  on  his  son's 
direction,  witness  replied  as  follows:  "  No,  sir;  I  can  not  loan 
my  margins.  The  money  I  have  got  here  is  all  I  have  got  in 
the  world  to  carry  me  through — an  old  man,  with  these  gray 
hairs.  Mr.  Hill,  I  will  risk  this  money — it  is  all  I  got — I 
will  risk  it  on  no  man's  opinion  but  my  own,  and  I  must  not 
lose  it." 
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A  few  days  after,  on  the  17th  of  August,  witness  went  into 
Hill's  office  and  told  him  he  was  going  East  that  evening. 
Hill  asked  what  he  should  do  with  his  options — whether  he 
should  sell  them  that  day.  To  which  witness  replied:  "No; 
I  will  ask  Holland  to  keep  watch  of  the  market,  and  consult 
with  you  about  the  sale  of  these  options." 

That  was  the  close  of  that  transaction.  The  conversations 
were  several  days  apart.  Witness  went  home  and  said  same 
thing  to  Holland.  Not  a  word  was  said  by  witness,  or  by 
Mr.  Hill,  on  the  morning  of  the  17th,  touching  the  pur- 
chase of  another  bushel.  The  whole  thing  summed  up  in  the 
consultation  of  Holland  Richmond  in  selling  the  options. 
Witness  never  authorized  Holland  Richmond  to  purchase  or 
sell  grain  on  his  account  after  he  went  East,  nor  did  he  ever 
make  any  statement  to  that  effect  to  Norton  &  Co.,  Mr.  Hall, 
or  to  any  one  acting  in  their  behalf. 

Messrs.  Jewett  &  Norton,  for  the  appellants. 
Mr.  E.  P.  Weber,  for  the  appellee. 

Mr.  Justice  Baker  delivered  the  opinion  of  the  Court: 

Prior  to  the  departure  of  appellee  from  Chicago,  Mr.  Hill 
applied  to  him  for  instructions  as  to  what  he  was  to  do  in  the 
event  Mr.  Holland  Richmond  wished  to  buy  options  and  have 
the  deals  entered  to  his  account.  This  far,  Hill  and  appellee 
agree  in  their  testimony.  The  question  asked  by  Hill  was 
answered  by  appellee, — both  witnesses  so  state,  and  they  only 
disagree  as  to  what  that  answer,  the  turning  point  in  the  case, 
was.  Appellee  testifies  his  reply  was:  "No,  sir;  I  can  not 
loan  my  margins.  The  money  I  have  got  here  is  all  I  have 
got  in  the  world.  *  *  *  *  I  will  risk  it  on  no  man's 
opinion  but  my  own,  and  I  must  not  lose  it."  If  he  is  cor- 
rect, then  it  is  evident  appellants  were  not  authorized,  during 
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his  absence,  to  permit  Holland  Richmond  to  buy  deals  on  his 
credit,  and  hold  his  deposit  as  security  therefor.  Hill  testi- 
fies the  reply  was:  "I  will  see  Holland  and  arrange  that 
with  him,  and  give  him  directions  what  to  do."  If  this  was 
the  answer,  then  it  virtually  referred  appellants  to  Holland 
Richmond  for  instructions;  and  in  that  event,  the  subsequent 
orders  of  Holland  would  bind  appellee. 

The  point  is  here.  Appellants,  by  their  agent,  applied  to 
appellee  for  directions  as  to  what  course  to  pursue  in  the 
event  of  a  certain  contingency,  which  contingency  afterwards 
arose.  Appellee  made  some  answer  to  the  question  pro- 
pounded to  him,  and  that  answer,  once  ascertained,  settles 
this  controversy.  The  evidence  would  indicate  he  either  told 
Hill  he  would  not  loan  his  margins  or  else  he  referred  him  to 
his  son,  Holland  Richmond,  for  information.  In  either  case, 
the  antecedent  facts  and  circumstances  which  would  tend  to 
establish  an  agency  by  implication  become  wholly  powerless 
to  bind  appellee,  and  useless  for  any  purpose  further  than  as 
they  might  have  probative  force  as  tending  to  show  it  was 
more  probable  the  one  answer  was  given  than  the  other.  For 
this  latter  purpose  they  may  be  regarded  as  of  weight. 

If  the  testimony  of  appellee  is  true,  then  the  implied 
agency,  if  any,  that  had  theretofore  existed,  to  buy  options, 
was  expressly  revoked.  If  the  testimony  of  Hill  is  to  be 
depended  upon,  then  it  is  at  least  evident  he  was  not  relying 
on  any  implied  agency  growing  out  of  an  antecedent  course 
of  dealing,  and  did  not  at  the  time  understand  Holland  Rich- 
mond was  the  duly  authorized  agent  of  Thomas  Richmond. 
Otherwise,  he  would  hardly  have  asked  the  questions  he  says 
he  did  ask:  "I  want  to  know,  if  Mr.  Holland  Richmond 
comes  in  and  orders  anything  done,  if  it  is  all  right,  and  if 
you  understand  it  is  going  to  be  all  right?"  "If  Mr.  Holland 
Richmond  comes  in  here  and  gives  an  order,  shall  we  do  it 
for  your  account?"  These  questions  show  conclusively  that 
at  the  time  of  propounding  them  Mr.  Hill  did  not  rely  on 
any  implied    agency  in    that  behalf.     If  there   is  any  implied 
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agency  as  regards  the  transactions  in  dispute,  it  grows  out  of 
what  Hill  claims  was  the  reply  of  appellee:  "I  Avill  see  Hol- 
land and  arrange  that  with  him,  and  give  him  instructions 
what  to  do."  After  the  application  for  instructions,  and  the 
answer  given,  appellants  had  no  right  to  rely  on  antecedent 
facts,  even  if  they,  of  themselves,  furnished  reasonable  cause 
to  believe  the  agency  existed;  they  should  have  relied  only 
on  the  answer  and  the  reasonable  implications  deducible 
therefrom. 

The  status  of  the  parties  was  changed  by  the  question  and 
answer,  whichever  way  the  answer  may  have  been.  If  there 
was  an  agency  thereafter,  so  far  as  regards  dealings  with 
appellants,  it  had  for  its  basis  the  answer  of  appellee,  and 
was  not  predicated  upon  a  precedent  course  of  dealing.  These 
antecedent  transactions  were,  then,  taken  out  of  the  case,  fur- 
ther than  they  may  tend  to  throw  light  to  determine  which 
of  the  two  witnesses  is  correct  in  his  statement  as  to  what  was 
said. 

The  real  case  of  Norton  &  Co.,  as  we  understand  it,  was 
fully  and  fairly  stated  to  the  jury  by  the  2d  instruction  given 
in  their  behalf.     That  instruction  was  as  follows: 

"  The  jury  are  instructed,  as  a  matter  of  law,  that  an  agency 
may  be  established  by  parol;  and  if  they  believe,  from  the 
evidence  in  this  case,  that  Thomas  Richmond,  the  plaintiff, 
when  asked  by  Mr.  Hill,  the  agent  of  defendants,  what  course 
should  be  taken  during  his  absence,  in  regard  to  the  orders 
of  Holland  Richmond  in  reference  to  grain  transactions, 
replied  that  Holland  would  let  them  know,  then  this  was 
equivalent  to  saying  that  defendants  were  at  liberty  to  accept 
Holland's  representation  in  relation  to  that  subject,  and  that 
Holland's  subsequent  orders  bind  the  plaintiff." 

The  4th  instruction  asked  by  them  was  properly  refused.  It 
was  based  on  the  hypothesis  of  there  having  been  a  course  of 
dealing  that  afforded  Norton  &  Co.  reasonable  grounds  to 
suppose  the   son   was   the   agent   of  the   father,    and   wholly 
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ignored  the  application  made  to  the  father  for  directions  in 
the  premises,  and  the  reply  made  by  him. 

The  5th  instruction  asked  by  appellants  merely  stated  an 
abstract  principle  of  law,  and  there  was  no  error  in  refusing  it. 

The  6th  instruction  asked  was  vicious  for  the  same  reason 
the  4th  was  vicious. 

The  3d  instruction,  as  it  was  asked  by  appellants,  told  the 
jury  "that  if,  under  all  the  circumstances  connected  with  the 
dealings  of  the  parties,  and  considering  the  conversation  be- 
tween Thomas  Richmond  and  Mr.  Hill,  the  defendants  had 
reasonable  cause  to  believe,  etc.,  that  is  sufficient/7  In  other 
words,  the  "reasonable  cause  to  believe"  might  well,  under 
this  instruction,  have  been  predicated  wholly  upon  "  the  cir- 
cumstances connected  with  the  dealings  of  the  parties,"  or 
upon  those  circumstances  conjoined  to  the  conversation  be- 
tween Hill  and  Richmond.  The  burden  was  on  appellants 
to  establish  the  agency.  They  sought  to  do  this  by  proof  of 
a  conversation  at  which  there  were  but  two  persons  present, 
and  these  two  persons  contradicted  each  other  as  to  the  salient 
point  of  that  conversation.  So,  the  matter  turned  upon  the 
relative  credibility  of  these  two  witnesses.  The  salient  point 
was,  that  by  said  conversation  either  the  agency  to  buy  options 
was  denied,  or  else  Hill  was  referred  to  the  supposed  agent 
for  directions  as  to  the  extent  of  the  agency.  As  we  have 
seen,  the  circumstances  of  past  dealings  were  no  longer  the 
measure  to  test  the  scope  of  the  agency,  the  answer  made  to 
the  direct  question  asked  was  thenceforward  that  measure, 
and  the  only  material  inquiry  was,  what  was  that  answer? 
The  jury  may  have  believed  the  prior  course  of  dealing  suf- 
ficient of  itself  to  establish  an  implied  agency;  own  constat 
that  agency  continued  after  the  conversation.  If  the  evidence 
failed  to  show  a  preponderance  of  probability  to  establish  the 
answer  as  contended  for  by  appellants  as  against  the  answer 
as  contended  for  by  appellee,  then  the  defence  of  agency 
failed. 

The  jury  might  have  determined  the  testimony  equally  bal- 
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anced  as  to  what  the  reply  of  Thomas  Richmond  was,  and 
that,  too,  after  giving  all  due  weight  to  the  circumstances 
corroborative  of  the  one  witness  or  the  other,  and  yet  they 
might,  under  the  instruction,  have  concluded  that,  even  con- 
sidering the  evidence  as  to  the  conversation  on  an  equipoise, 
there  was  sufficient,  aliunde  the  conversation,  "under  all  the 
circumstances  connected  with  the  dealings  of  the  parties,"  to 
give  "the  defendants  reasonable  cause  to  believe "  Holland 
Richmond  was  authorized   to  make  the  deals  in   controversy. 

We  are  of  opinion  there  was  no  error  in  refusing  the  in- 
struction as  it  was  asked. 

The  instruction  as  modified  by  the  court  and  given  to  the 
jury  Avas,  in  substance,  that  it  was  not  necessary  for  the  de- 
fendants to  prove  by  direct  evidence  that  Thomas  Richmond 
did  actually  direct  his  son  to  give  the  orders,  but  if  from  all 
the  evidence  the  jury  believed  Holland  Richmond  was  author- 
ized to  act  as  agent  of  his  father,  during  the  absence  of  the 
latter,  in  directing  the  sales  and  purchase  of  grain,  that  was 
sufficient  to  charge  the  father.  If  this  instruction  stood  alone, 
it  might  be  successfully  urged  the  court  cast  the  burden  upon 
defendants  to  establish,  in  some  way,  actual  authority  from 
the  father  to  the  son.  But  the  whole  of  the  series  of  in- 
structions are  to  be  considered  together.  The  jury  had  just 
been  told,  in  the  immediately  preceding  instruction,  that  if 
they  believed  from  the  evidence  Thomas  Richmond  had,  in 
answer  to  the  query  of  Hill,  referred  him  to  Holland  Rich- 
mond, "then  this  was  equivalent  to  saying  that  defendants 
were  at  liberty  to  accept  Holland's  representations  in  relation 
to  that  subject,  and  that  Holland's  subsequent  orders  bind  the 
plaintiff."  We  think,  in  view  of  this  second  instruction  for 
defendants,  the  jury  could  not  have  been  misled  to  believe  it 
necessary  actual  authority  to  the  son  should  be  shown. 

Exceptions  are  taken  to  the  second  and  third  instructions 
for  appellee. 

The  gist  of  the  second  instruction  is,  that  the  burden  of 
proof  was  upon  appellants  to  establish  the  agency,  the  benefit 
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of  which  they  claimed.  It  is  true,  the  instruction  does  not 
inform  the  jury  there  may  be  an  implied  agency,  by  way  of 
estoppel,  which  will  be  effective  as  between  an  alleged  princi- 
pal and  a  third  party  who  deals  upon  the  faith  of  an  authority 
held  out  by  such  principal.  But  we  do  not  understand  it  is 
required  each  and  every  instruction  shall  cover  all  the  law  on 
both  sides  of  the  case.  The  office  of  the  third  instruction 
was  to  inform  the  jury  as  to  the  scope  and  limitations  of  an 
authority  which  was  confined  to  "the  sale  of  option  contracts 
then  on  hand  ;"  and,  qualified  as  it  was  by  the  clause,  "if  you 
are  satisfied  he  was  not  held  out  to  defendants  otherwise  as 
agent  of  plaintiff,"  we  are  unable  to  see  what  detriment  de- 
fendants could  take  therefrom.  We  think  there  is  no  sub- 
stantial error  in  either  of  these  instructions. 

The  testimony  in  this  case  was  conflicting.  On  the  main 
point  the  two  principal  witnesses  were  in  direct  conflict.  The 
testimony  of  Holland  Richmond  tended  to  confirm  that  of 
his  father.  Some  of  the  circumstances  in  proof  were  corrobo- 
rative of  the  statements  of  Hill,  and  some  corroborative  of 
those  of  Thomas  Richmond.  The  jury  were  the  judges  of 
the  fact,  and  it  was  their  province  to  determine  the  degree  of 
weight  to  be  given  the  testimony  of  each  witness.  We  see  no 
sufficient  reason  for  disturbing  the  verdict. 

The  judgment  will  be  affirmed. 

Judgment  affirmed. 


Fredericka  Lorenz 

v. 
Theodore  Lorenz. 

1.  Divorce — burden  of  proof  to  show  impotency.  Where  a  wife  seeks  a 
divorce  on  the  ground  of  the  impotency  of  her  husband,  the  burden  of  proof 
is  on  her  to  establish  not  only  the  impotency  as  charged,  but  also  that  it  is 
incurable. 
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2.  Same — admissions  of  defendant.  Where  a  divorce  sought  upon  such 
ground  is  refused  on  the  proof  of  the  husband's  admission  of  impotency,  in 
the  absence  of  anything  to  the  contrary  appearing,  it  will  be  presumed  the 
court  was  not  satisfied  of  the  sincerity  of  such  admission,  and  that  there  was 
no  abuse  of  discretion  in  that  regard. 

3.  Same — on  testimony  of  complainant.  Under  the  statute  the  court  is  not 
bound  to  take  the  testimony  of  a  party  as  true.  The  statute  requires  that  the 
cause  for  divorce  be  fully  proven  by  reliable  witnesses, — and  while  this  does 
not  authorize  the  court  to  capriciously  and  arbitrarily  disregard  evidence, 
or  refuse  to  act  when  the  proof  is  reasonably  clear,  still  it  vests  the  court 
with  a  considerable  degree  of  discretion  in  regard  to  the  proofs. 

4.  Same — lapse  of  time.  When  a  wife  seeking  a  divorce  on  the  ground  of 
the  impotency  of  her  husband,  admits  that  she  lived  with  him  for  ten  years, 
during  all  which  time  he  was  impotent,  her  living  with  him  and  making  no 
complaint  is  a  circumstance  that  may  be  considered  as  tending  to  show  her 
story  is  a  fabrication. 

Appeal  from  the  Superior  Court  of  Cook  county. 
Messrs.  Allen,  Barnum  &  Allen,  for  the  appellant. 

Per  Curiam:  Appellant  filed  her  bill  against  appellee,  in 
the  court  below,  praying  for  a  divorce  on  the  ground  of 
appellee's  impotency.  No  appearance  was  entered  by  appellee, 
and  the  cause  was  submitted  to  the  chancellor  upon  oral 
proofs,  who,  after  hearing  the  same,  decreed  that  the  bill  be 
dismissed. 

The  burden  of  proof  was  on  appellant  to  establish  not  only 
that  appellee  was  impotent,  as  charged,  but  also  that  such 
impotency  is  incurable.  §  332,  Bishop  on  Marriage  and 
Divorce,  vol.  1,  (5th  ed.) ;  Devenbagh  v.  Devenbagh,  5  Paige, 
557. 

The  only  evidence  here  of  appellee's  impotency  is  his  ad- 
mission to  that  effect,  and  the  inference  to  be  drawn  from 
appellant's  evidence  that  during  their  cohabitation  as  husband 
and  wife  he  has  made  no  offer  to  have  sexual  intercourse  with 
her.  Whether,  assuming  that  he  is  in  fact  impotent,  his  im- 
potency is  curable  or  incurable  is  not  proved.  The  only 
physician  examined,  Dr.  Lewis,  does  not  even  testify  that  he 
knows   him   to    be   impotent.     He    says,    after    speaking  of 
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appellee's  admission  that  he  has  been  impotent  for  ten  years, 
"  at  the  same  time  I  am  not  able  to  state  to  a  certainty  that 
it  is  impossible  for  him  to  have  intercourse.  It  is  impossible 
for  me  to  state  that  he  is  impotent.  That  is  a  matter  that  can 
not  be  stated  with  exactitude  without  knowledge,  of  course. 
#  *  *  There  is  no  malformation  at  all  of  either  of  the 
organs.     There  is  no  atrophy  of  any  of  the  organs."       *       * 

Waiving  this,  however,  there  is  another  ground  upon  which 
the  decree  below  may  be  affirmed. 

Whether  the  admission  of  appellee  that  he  was  impotent, 
should  be  taken  as  evidence,  depended  upon  whether  the 
chancellor  was  satisfied  that  it  was  made  in  sincerity,  and 
without  fraud  or  collusion  to  enable  appellant  to  obtain  a 
divorce,  for  the  statute  expressly  declares  that  "no  confession 
of  the  defendant"  in  a  suit  for  divorce  shall  be  taken  as 
evidence  "unless  the  court  or  jury  shall  be  satisfied  that  it 
was  made  in  sincerity,  and  without  fraud  or  collusion  to  enable 
the  complainant  to  obtain  a  divorce."  Kev.  Stat.  1874,  chap. 
40,  title  "  Divorce,"  §  9. 

From  anything  before  us  we  can  not  say  that  the  chancellor 
should  have  taken  the  admission  of  appellee  as  evidence.  It 
does  not  affirmatively  appear  that  his  discretion  in  that  regard 
was  abused. 

As  before  observed,  the  only  evidence  of  appellee's  impo- 
tency,  apart  from  his  admission,  is  the  inference  to  be  drawn 
from  the  testimony  of  appellant,  that  during  their  cohabita- 
tion as  husband  and  wife  he  made  no  offer  to  have  sexual 
intercourse  with  her. 

We  can  not  say  that  the  court  was  bound  to  believe  this 
testimony,  simply  because  it  was  testified  to  by  the  appellant. 
The  §  8  of  the  chapter  relating  to  divorces,  referred  to 
supra,  provides:  "If  the  bill  is  taken  as  confessed,  the 
court  shall  proceed  to  hear  the  cause  by  examination  of  wit- 
nesses in  open  court,  and  in  no  case  of  default  shall  the  court 
grant  a  divorce,  unless  the  judge  is  satisfied  that  all  proper 
means  have  been  taken  to  notify  the  defendant  of  the  pen- 
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dency  of  the  suit,  and  that  the  cause  of  divorce  has  been  fully 
proven  by  reliable  witnesses." 

While  this  does  not  authorize  a  chancellor  to  capriciously 
and  arbitrarily  close  his  ears  to  evidence,  and  to  refuse  to  act 
where  the  proof  is  reasonably  clear  and  convincing  that  he 
should  act,  still  it  vests  him  with  a  considerable  degree  of 
discretion  in  regard  to  the  proofs ;  and  the  evidence  should  be 
full  and  satisfactory  that  he  has  abused  such  discretion  to 
authorize  a  reversal  of  his  decree  on  the  ground  that  it  is 
contrary  to  the  evidence. 

Our  records  furnish  evidence  that  in  divorce  cases,  above 
all  others,  courts  are  liable  to  be  imposed  upon,  and  the 
administration  of  the  law  brought  into  disgrace  through  col- 
lusion of  parties  and  the  corrupt  practices  of  unprincipled 
shysters.  This  is  peculiarly  so  in  the  large  cities, — and  there 
is,  therefore,  in  this  an  additional  inducement  to  sustain  the 
decree  below,  unless  it  is  clear  the  chancellor  can  not,  upon 
any  view  of  the  case,  be  sustained. 

The  appellant's  story,  as  detailed  in  her  evidence,  has  some 
marks  of  improbability  in  it,  and  the  fact  that  she  has  waited 
for  ten  years  before  bringing  the  suit  is  strongly  against  her, — 
not  as  showing  a  condonement,  (if  such  a  term  could  be  appli- 
cable here,)  but  as  a  circumstance  tending  to  show  that  her 
story  is  a  fabrication. 

Under  the  law,  as  administered  in  the  English  courts,  a  less 
delay  than  that  here,  where  the  husband  has  been  an  applicant 
for  divorce  on  the  ground  of  the  impotency  of  the  wife,  has 
been  held  a  bar  to  his  right  to  a  decree.  2  Bishop  on  Mar- 
riage and  Divorce,  (5th  ed.)  §  582.  And  so  we  held  in  Peipho 
v.  Peipho,  88  111.  438. 

A  greater  delay,  however,  may  be  excused  where  the  wife 
is  an  applicant  for  divorce  on  the  ground  of'the  impotency  of 
the  husband,  upon  the  presumption  that  she  may  be  restrained 
from  making  the  application  on  this  ground  by  reason  of  the 
modesty  of  her  sex. 

The  principle,  however,  in  all  such  cases  is,  delay  in  making 
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the  application  for  divorce  on  the  ground  of  the  impotency  of 
the  opposite  party  is  a  circumstance  tending  to  impeach  the  bona 
fides  of  the  allegation — of  greater  or  slighter  importance  as 
the  application  may  be  made  by  the  husband  or  the  wife,  and 
in  proportion  to  the  extent  of  the  delay. 

So  here,  we  conclude  this  long  and  unexplained  delay  by 
appellant  in  making  this  charge,  is  a  circumstance  which  the 
chancellor  was  authorized  to  take  into  consideration  in  deter- 
mining what  reliance  to  place  upon  appellant's  statements. 

Again,  it  is  to  be  taken  into  consideration  that  it  is  the 
evidence  of  appellant  alone,  a  highly  interested  party,  which 
sustains  this  charge.  It  is  not  the  policy  of  the  law  to  place 
the  question  of  whether  parties  shall  be  divorced  or  not  en- 
tirely within  their  own  control. 

And  again,  this  evidence  was  all  given  orally  before  the 
chancellor.  For  aught  that  we  can  now  know,  he  may  have 
perceived  that  in  the  actions,  looks  and  tones  of  voice  of  ap- 
pellant, while  testifying,  that  convinced  him  that  she  was 
speaking  falsely.  It  is  within  the  experience  of  most  who 
have  been  long  familiar  with  trials,  that  witnesses  are  some- 
times thus  properly  discredited;  and  how  are  we  to  know  that 
such  may  not  have  been  the  fact  here. 

No  end  of  good  government  can  be  subserved  by  giving  to 
every  applicant  the  right  to  a  divorce,  upon  condition  only 
that  he  or  she  shall  swear  to  the  existence  of  some  statutory 
cause,  without  regard  to  whether  the  story  shall  be  believed 
to  be  true  or  false.  The  danger  of  injustice  and  wrong  is 
much  less  in  refusing  than  in  granting  divorces  upon  the  evi- 
dence of  the  applicant  alone. 

We  can  not  say,  on  the  record  before  us,  there  is  such 
evidence  that  the  chancellor  abused  the  discretion  with  which 
he  is  invested  in  matters  of  divorce,  as  requires  that  his  decree 
should  be  reversed.     It  is,  therefore,  affirmed. 

Decree  affirmed. 
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Mr.  Justice  Scott,  dissenting: 

One  of  the  causes  for  which  a  divorce  may  be  granted,  as 
contained  in  our  statute,  is,  athat  either  party  at  the  time  of 
such  marriage  was  and  continues  to  be  naturally  impotent." 
The  evidence  found  in  the  record,  in  my  opinion,  makes  a  case 
exactly  within  the  meaning  of  the  statute,  and  I  can  not  un- 
derstand why  the  court  below  refused  the  relief  asked  in  the 
bill.  The  facts  and  circumstances  in  evidence,  it  seems  to  me, 
show  beyond  doubt  that  defendant  was,  at  the  time  of  the 
marriage,  naturally  impotent,  and  was  so  at  the  time  of  filing 
the  bill.  The  case,  in  its  nature,  is  not  susceptible  of  more 
direct  proof. 

It  is  also  evident  from  the  testimony  that  the  infirmity  of 
defendant  is  incurable.  The  fact  that  complainant  lived  with 
defendant  for  a  period  longer  than  was  necessary  for  him  to 
be  cured  of  his  weakness,  if  it  were  possible,  ought  not  to  bar 
her  of  relief.  The  delay  may  be  excused  on  account  of  that 
repugnance  every  woman  possessed  of  the  slightest  refinement 
would  have  to  applying  for  a  divorce  for  the  cause  alleged. 

Under  our  law,  written  as  plainly  as  it  can  be  expressed  in 
the  statute  book,  complainant  is  entitled  to  have  the  marriage 
relations  existing  between  herself  and  defendant  dissolved,  and 
as  the  relief  sought  for  the  cause  set  forth  is  not  forbidden  by 
any  consideration  of  sound  morality,  it  ought  to  have  been 
granted. 


The  City  of  Fkeeport 
v. 
John  T.  Isbell. 

1.  Continuance — of  the  diligence  required.  After  the  reversal  and  re- 
manding of  a  cause  for  a  new  trial,  the  defendant  asked  for  a  continuance  on 
the  ground  of  not  being  prepared  for  trial,  and  the  affidavit  filed  in  support 
of  the  motion  stated  that  the  party  had  made  diligent  efforts  to  ascertain  the 
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christian  names  of  the  witnesses  since  the  order  remanding  the  cause  was 
filed,  but  failed  to  show  when  that  diligence  began,  and  what  those  efforts 
were,  or  that  he  caused  inquiries  to  be  made  as  to  the  whereabouts  of  a  par- 
ticular witness.  The  remanding  order  was  filed  two  weeks  before  the  com- 
mencement of  the  term:  Held,  that  the  application  was  properly  overruled, 
due  diligence  requiring  immediate  action  after  the  time  when  notice  was 
given  of  the  filing  of  the  remanding  order. 

2.  Evidence — to  impeach  claim  of  permanent  injury.  On  the  trial  of  an 
action  brought  by  the  plaintiff  against  a  city  to  recover  damages  for  a  per- 
sonal injury  caused  by  the  unsafe  condition  of  the  sidewalk,  from  which  the 
plaintiff  fell  into  an  excavation  in  the  night  time,  not  properly  guarded,  the 
plaintiff  produced  evidence  tending  to  show  he  was  suffering  from  an  ailment 
known  as  Bright's  disease  of  the  kidneys,  and  that  this  was  caused  by  the 
fall.  The  plaintiff  was  asked,  on  cross-examination,  if  at  a  former  trial  of 
the  cause  he  had  endeavored  to  show  that  he  had  any  difficulty  or  trouble 
with  his  kidneys,  or  any  peculiarity  in  his  urine,  which  the  court  refused  to 
allow.  He  was  then  asked  if  he  would  furnish  the  defendant  with  some  of 
his  urine  for  chemical  examination,  to  which  an  objection  was  sustained, 
when  he  was  asked  if  he  refused  to  answer  the  last  foregoing  question,  to 
which  the  court  sustained  an  objection:  Held,  that  in  the  several  rulings  the 
court  erred,  the  evidence  tending  to  show  that  a  chemical  and  microscopic 
examination  of  the  urine  might  determine  with  reasonable  certainty  whether 
the  plaintiff  had  such  disease  or  not. 

3.  When  a  plaintiff' on  the  second  trial  of  a  cause  for  a  personal  injury 
claims,  for  the  first  time,  an  injury  to  his  kidneys  in  consequence  thereof,  the 
defendant  will  have  the  right  to  show  that  no  such  claim  was  made  on  the 
first  trial.  Such  a  fact,  unless  explained,  is  proper  for  the  consideration  of 
the  jury  in  determining  whether  the  claim  is  well  founded  or  is  an  after- 
thought. 

4.  When  a  plaintiff  claimed  an  injury  to  his  kidneys  by  a  fall,  in  a  suit 
against  a  city,  caused  by  the  unsafe  condition  of  a  sidewalk,  and  on  the  trial 
proved  that  albumen  was  found  in  his  urine,  which  was  a  symptom  of  Bright's 
disease,  but  not  sufficient  of  itself 'to  prove  its  existence,  and  that  other  ex- 
aminations, microscopic,  etc.,  would  be  necessary  to  arrive  at  certainty  as  to 
the  fact,  it  was  held,  that  the  defendant  had  the  right  to  put  before  the  jury 
the  best  evidence  attainable  on  the  subject,  and  if  in  the  power  of  the  plaintiff, 
it  was  his  duty  to  furnish  the  means  of  making  the  proper  tests,  and  that  it 
was  the  duty  of  the  court  to  permit  his  refusal  to  do  so  to  be  shown  to  the  jury 
as  a  fact  tending  to  show  that  his  claim  was  a  fiction  which  an  examination 
would  expose. 

Appeal  from  the  Circuit  Court  of  Stephenson  county;  the 
Hon.  William  Brown,  Judge,  presiding. 
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Mr.  O.  C.  Lathrop,  Mr.  Henry  C.  Hyde,  and  Mr.  John 
C.  Kean,  for  the  appellant. 

Mr.  J.  M.  Bailey,  and  Mr.  James  I.  Neff,  for  the  ap- 
pellee. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court: 

This  is  an  action  against  the  city  of  Freeport,  by  appellee, 
to  recover  damages  for  an  injury  alleged  to  have  been  caused 
to  plaintiff  by  the  neglect  of  the  city  in  not  properly  providing 
for  the  safety  of  travelers  in  one  of  its  important  streets. 

The  plaintiff,  not  being  a  resident  of  that  city,  was  passing 
through  the  same,  and  had  arrived  there  in  the  early  part  of 
the  evening,  and  was  intending  to  leave  the  city  on  a  railroad 
train  which  usually  left  a  short  time  after  midnight.  He,  in 
company  with  three  or  four  others,  started  a  little  after  mid- 
night to  the  railroad  station.  The  night  was  quite  dark  and 
the  street  had  few  lights.  They  were  traveling  eastward  on 
the  north  side  of  the  street.  In  their  way  was  an  excavation 
in  the  sidewalk  some  twelve  or  fourteen  feet  wide,  and  about 
forty  feet  long,  in  front  of  a  building  in  process  of  erection. 
This  excavation  was  walled  up  to  the  sidewalk,  and  the  pit 
was  some  seven  feet  lower  than  the  surface  of  the  sidewalk. 
The  testimony  tends  to  show  that  as  late  as  nine  o'clock  of 
that  night  there  was  a  barricade  at  the  west  end  of  this  pit, 
consisting  of  a  plank  or  joist  placed  across  the  sidewalk  at  a 
slight  elevation,  and  of  a  fence  board  crossing  the  sidewalk 
at  a  greater  elevation,  nailed  at  the  south  side  of  the  sidewalk 
to  the  west  side  of  a  post,  and  resting  at  its  north  end  upon 
the  planl^  which  rested  on  a  box,  and  so  adjusted  at  the  north 
end  that  it  lay  against  the  west  face  of  a  brick  wall,  extending 
north  on  the  face  of  the  wall  some  inches,  so  that  the  board 
could  not  be  pushed  farther  east  without  being  broken  or  so 
far  bent  as  to  allow  its  north  end  to  pass  the  face  of  the  brick 
wall.  The  evidence  also  tends  to  show  that  when  plaintiff 
and  his   companions   passed  that   way  shortly  after   midnight 


384  City  of  Freeport  v.  Isbekl.  [Sept.  T. 

Opinion  of  the  Court. 

this  board  had  been  removed  from  its  position,  and  that  its 
north  end  was  down  in  the  pit,  and  its  south  end  rested  on 
the  south  wall  of  the  pit  at  its  southwest  corner.  Plaintiff 
seems  to  have  been  a  little  in  advance  of  his  fellows,  and  fell 
into  the  pit  and  was  injured. 

The  proceedings  in  the  circuit  court  resulted  in  a  verdict 
and  judgment  against  the  city  for  damages  to  the  amount  of 
$4500,  and  the  city  has  appealed  to  this  court. 

The  refusal  of  the  court  to  postpone  the  trial  at  the  request 
of  appellant  is  assigned  for  error. 

The  affidavit  in  relation  to  want  of  preparation  for  trial  by 
the  city  attorney  presented  matter  peculiarly  within  the  dis- 
cretion of  the  circuit  court,  and  the  record  fails  to  show  that 
that  discretion  was  not  fairly  exercised.  The  affidavit  in  rela- 
tion to  the  absence  of  material  witnesses  failed  to  show  due 
diligence.  The  mayor  says  he  has  made  diligent  efforts  to 
ascertain  the  christian  names  of  the  witnesses  "since  the  order 
remanding  the  cause  was  filed/'  but  does  not  show  when  that 
diligence  began,  nor  what  those  efforts  were;  nor  does  it  show 
when  he  caused  inquiries  to  be  made  as  to  the  whereabouts 
of  Bullis,  one  of  the  witnesses.  For  ought  that  is  shown  all 
these  efforts  at  preparation  may  have  been  begun  but  a  few 
days  before  the  trial.  Due  diligence  required  action  imme- 
diately after  the  time  when  notice  was  given  of  the  filing  of 
the  remanding  order  of  the  Supreme  Court,  which  was  two 
weeks  before  the  beginning  of  the  term. 

It  is  also  insisted  that  a  new  trial  ought  to  have  been  granted 
upon  the  ground  that  the  proofs  showed  that  the  barrier  which 
stood  at  the  west  end  of  the  pit  in  question  prior  to  the  acci- 
dent was  as  to  sufficiency  all  that  ordinary  care  reqi^jred,  and 
as  that  remained  there  until  nine  o'clock  of  that  night,  the 
city  was  not  chargeable  with  negligence. 

Appellant  insists  that  if  the  board  was  removed  by  some 
unknown  hand  before  the  accident,  the  city  had  no  notice; 
and  if  it  remained  there  until  the  accident,  it  must  have  been 
misplaced  by  want  of  care  in  the  plaintiff. 
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As,  for  another  reason,  the  cause  must  be  remanded  for  a 
new  trial,  we  forbear  to  comment  upon  this  question  as  to 
whether  the  barrier  before  and  in  the  earlier  part  of  the  night 
in  question  was  or  was  not  such  as  ordinary  care  for  the  safety 
of  passers  required  of  the  city.  This  is  a  question  which 
ought  to  be  left  to  the  jury  without  any  intimation  of  opinion 
by  this  court. 

On  the  trial  plaintiff  produced  evidence  tending  to  show 
that  he  was  suffering  from  an  ailment  known  as  "  Bright's 
disease  of  the  kidneys  " — a  disease  said  to  be  incurable — and 
that  this  was  caused  by  the  fall  in,  question.  Among  other 
proofs  on  this  point  was  testimony  as  to  certain  peculiarities 
in  plaintiffs  urine.  Plaintiff  himself  was  a  witness,  and  on 
cross-examination  was  asked  whether  at  a  former  trial  of  this 
cause  he  had  endeavored  to  show  that  he  had  any  difficulty 
or  trouble  with  his  kidneys,  or  any  peculiarity  in  his  urine. 
To  this  question  plaintiff  by  his  counsel  objected,  and  the 
court  sustained  the  objection. 

He  was  also  asked  whether  he  would  furnish  the  defendant 
some  of  his  urine  for  chemical  examination.  To  this  question 
the  court  sustained  an  objection. 

He  was  then  asked  whether  he  refused  to  answer  the  last 
foregoing  question,  and  the  court  sustained  an  objection  to 
that  question. 

In  these  several  rulings  we  think  the  circuit  court  erred. 
If  it  be  true  that  upon  a  former  trial  plaintiff  made  no  effort 
to  show  that  any  injury  to  his  kidneys  was  caused  by  the  fall 
in  question,  the  defendant  had  a  right  to  show  that  fact.  Such 
a  fact,  unless  explained,  would  be  a  proper  fact  for  the  con- 
sideration of  the  jury,  in  determining  whether  or  not  the 
claim  of  plaintiff  in  this  regard  was  well  founded,  or  was  an 
after-thought  and  a  fiction. 

The  evidence  before  the  court  tended  to  prove  that  a  chemi- 
cal and  microscopic  examination  of  the  urine  might  determine 
with  reasonable  certainty  whether  the  plaintiff  had  that  com- 
plaint or  not. 

25—93  III. 
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One  of  the  doctors  who  testified  for  plaintiff  had  said  he 
found  albumen  in  his  urine,  and  that  that  was  one  of  the 
symptoms  of  the  disease,  but  though  a  symptom,  it  was  not 
sufficient  to  establish  the  fact  of  the  disease;  that  other  exam- 
inations, microscopic,  etc.,  would  be  necessary  to  arrive  at 
certainty  on  that  subject. 

Under  these  circumstances  the  defendant  had  a  right  to  put 
before  the  jury  the  best  evidence  attainable  on  that  question. 
If  it  was  in  the  power  of  plaintiff  to  furnish  the  means  of 
producing  this  best  evidence,  it  was  his  duty  to  do  so.  And 
it  was  the  duty  of  the  court  to  permit  his  refusal  to  do  so  to 
be  shown  to  the  jury  as  a  potent  fact  tending  to  show  that 
the  suggestion  of  a  permanent  injury  to  the  kidneys  was  a 
fiction  which  a  thorough  examination  would  expose. 

The  amount  of  the  damages,  when  considered  in  connection 
with  the  proofs,  indicate  that  the  jury  may  have  given  a  larger 
amount  of  damages  on  account  of  this  claim  as  to  a  perma- 
nent disease  of  the  kidneys. 

For  the  reasons  expressed,  the  judgment  must  be  reversed, 
and  the  cause  remanded  for  a  new  trial. 

Judgment  reversed. 


Zenas  N.  Hotchkiss 

v. 

Sarah  Brooks. 

1.  Homestead — only  to  value  of  $1000.  The  homestead  which  is  exempt 
from  levy  and  sale  and  from  the  laws  of  conveyance,  etc.,  as  provided  by  law, 
is  an  estate  of  homestead  to  the  extent  in  value  of  $1000,  occupied  as  a  resi- 
dence. If  the  premises  so  occupied  exceed  this  value  the  householder,  under 
the  statute,  is  entitled  to  a  homestead  therein  of  that  value  and  no  more,  and 
the  value  above  that  sum  is  subject  to  the  debts  of  the  householder  and  con- 
trolled by  the  laws  of  conveyance  in  the  same  manner  and  to  a  like  extent  as 
if  no  exemption  had  been  provided  by  law. 

2.  Where  a  husband,  being  the  owner  of  real  estate  occupied  as  a  resi- 
dence, conveys  the  same  without  his  wife  joining  in  the  deed  and  releasing 
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the  homestead,  and  afterwards  deserts  her,  and  the  property  is  worth  more 
than  $1000,  the  wife  will  succeed  to  his  estate  of  homestead,  and  the  grantee 
may  apply  to  a  court  of  equity  and  have  the  homestead  set  off,  or  in  case  this 
can  not  be  done,  have  $1000  awarded  to  the  wife  in  lieu  of  her  homestead 
right,  and  thus  acquire  the  possession  of  the  granted  premises. 

Appeal  from  the  Appellate  Court  of  the  Second  District ; 
the  Hon.  Nathaniel  J.  Pillsbury,  presiding  Justice,  and 
the  Hon.  Joseph  Sibley  and  Hon.  E.  S.  Leland,  Justices. 

Mr.  S.  D.  Puterbaugh,  for  the  appellant. 

Mr.  Charles  Blanchard,  for  the  appellee. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court: 

This  was  a  bill  in  equity,  brought  by  Zenas  N.  Hotchkiss, 
in  the  circuit  court  of  Peoria  county,  against  Sarah  Brooks, 
for  the  appointment  of  commissioners  to  appraise  certain 
premises,  under  oath,  and,  if  the  same  can  be  divided,  to  set 
oif  so  much  thereof,  including  the  dwelling  house,  as,  in  their 
opinion,  shall  be  worth  $1000,  to  the  defendant;  and  in  case 
the  value  of  the  premises  exceeds  $1000,  and  can  not  be 
divided  without  prejudice  to  the  interests  of  the  parties,  that 
the  commissioners  make  and  sign  an  appraisement  of  the  value 
of  the  premises,  and  report  the  same  to  the  court,  and  that 
complainant  be  permitted  to  pay  $1000  to  the  defendant  in 
lieu  of  her  homestead  right. 

From  the  evidence  and  admitted  facts  in  the  record,  it 
appears,  that  on  the  6th  day  of  March,  1876,  Joseph  W. 
Brooks,  being  seized  in  fee  of  lot  5,  block  40,  in  Morton, 
Voris  &  Lavielle's  addition  to  Peoria,  sold  and  conveyed  the 
premises,  by  warranty  deed,  to  appellant,  for  the  considera- 
tion of  $2500;  that  Brooks  then  was  a  householder,  residing 
upon  the  premises  with  his  wife,  the  appellee,  as  a  homestead; 
that  appellee  did  not  join  in  the  deed  or  release  her  right  of 
homestead;  that  since  the  date  of  the  deed  Brooks  and  his 
wife  have  separated  and  are  living  separate  and  apart;  that 
Joseph  W.  Brooks  has  abandoned  the  premises  and  claims  no 
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interest  therein  ;  that  appellee  continues  to  occupy  the  prem- 
ises, claiming  the  same  as  a  homestead ;  that  the  premises  are 
of  the  value  of  $4750.  The  circuit  court  appointed  commis- 
sioners, as  prayed  for  in  the  bill,  who  examined  the  premises 
and  made  a  report  that  the  same  could  not  be  divided  without 
injury  to  the  interests  of  the  parties,  and  appraised  the  value 
thereof  at  $4750.  The  court  approved  the  report  and  ren- 
dered a  decree  requiring  appellant,  within  ten  days,  to  pay 
into  the  hands  of  the  clerk  of  the  court  $1000,  for  the  use  of 
appellee,  in  lieu  of  her  homestead  in  the  premises;  and 
upon  such  payment  being  made,  and  notice  given  to  appellee, 
she  should,  within  ten  days  thereafter,  surrender  the  posses- 
sion of  the  premises  to  appellant.  To  reverse  the  decree 
appellee  sued  out  a  writ  of  error  to  the  Appellate  Court,  and 
on  the  hearing  the  decree  of  the  circuit  court  was  reversed 
and  the  bill  dismissed. 

Section  1,  chap.  52,  Rev.  Stat.  1874,  page  497,  provides 
that  every  householder  having  a  family  shall  be  entitled  to  an 
estate  of  homestead  to  the  extent  in  value  of  $1000,  which 
shall  be  exempt  from  attachment,  judgment,  levy,  or  execu- 
tion sale,  for  the  payment  of  debts,  and  from  the  laws  of 
conveyance,  descent  and  devise,  except  as  is  provided  in  the 
act. 

Section  2  continues  the  exemption  after  the  death  of  the 
husband  or  wife,  for  the  benefit  of  the  survivor,  so  long  as  he 
or  she  continues  to  occupy  the  homestead,  and  to  the  children 
until  the  youngest  becomes  twenty-one  years  of  age;  and 
in  case  the  husband  or  wife  shall  desert  his  or  her  family,  the 
exemption  shall  continue  in  favor  of  the  one  occupying  the 
premises  as  a  resident. 

Section  4  provides  the  manner  in  which  the  estate  so 
exempted  may  be  released,  waived  or  conveyed. 

Section  8  declares,  in  the  enforcement  of  a  lien  in  a  court 
of  equity  upon  premises,  including  the  homestead,  if  such 
right  is  not  waived  or  released  as  provided  in  the  act,  the 
court  may  set  off  the   homestead  and   decree   the  sale  of  the 
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balance  of  the  premises;  or,  if  the  value  of  the  premises 
exceeds  the  exemption,  and  the  premises  can  not  be  divided, 
may  order  the  sale  of  the  whole  and  the  payment  of  the 
amount  of  the  exemption  to  the  person  entitled  thereto. 

In  the  general  and  common  acceptation  of  the  term  home- 
stead, a  homestead  may  be  regarded  as  the  place  occupied  by 
the  householder,  without  regard  to  its  extent  or  value ;  it  may 
be  a  town  or  city  lot  with  a  costly  house  thereon,  or  it 
may  be  a  section  of  land  of  great  value,  but  it  will  be 
observed  that  a  homestead  of  this  character  does  not  fall 
within  the  exemption  provided  by  the  statute.  The  home- 
stead which  is  exempt  from  levy  and  sale  and  the  laws  of  con- 
veyance, as  provided  by  the  act  of  the  legislature,  is  an  estate 
of  homestead  to  the  extent  in  value  of  $1000,  occupied  as  a 
residence.  If  the  property  occupied  as  a  residence  was 
worth  $5000  or  $10,000,  the  householder,  under  the  statute, 
would  be  entitled  to  a  homestead  therein  of  the  value  of 
$1000,  and  no  more.  The  value  of  the  property  over  and 
above  $1000  would  be  subject  to  the  debts  of  the  householder, 
and  controlled  by  the  laws  of  conveyance  in  the  same  manner 
and  to  a  like  extent  as  if  no  exemption  whatever  had  been 
provided  by  law. 

In  McDonald  v.  Crandall,  43  111.  231,  where  a  question 
similar  in  principle  to  the  one  involved  in  this  case  arose,  it 
was  held,  that  where  the  homestead  exceeds  $1000  in  value, 
a  judgment,  mortgage  or  deed  of  trust  becomes  a  lien  and 
may  be  enforced  against  the  overplus;  and  the  same  is  true 
of  the  excess  where  there  is  a  conveyance  without  a  release 
of  the  exemption,  as  the  grantee  may  enforce  his  rights  to  the 
surplus.  It  was  there  said,  it  has  been  held  that  where  the 
homestead  exceeds  $1000  in  value,  a  judgment,  a  mortgage 
or  deed  of  trust  becomes  a  lien,  that  may  be  enforced  against 
the  overplus.  So  of  a  conveyance  without  a  release  of  the 
homestead  exemption — where  the  value  exceeds  the  exemp- 
tion, the  grantee  can  enforce  his  rights  against  the  surplus  by 
partition  or  otherwise. 
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The  case  of  Mix  v.  King,  55  111.  434,  is  also  an  authority 
in  point.  In  that  case,  a  deed  of  trust  with  power  of  sale  had 
been  given  on  property  occupied  as  a  homestead,  which  was 
worth  more  than  $1000.  Default  having  been  made  in  the 
payment  of  the  debt  secured  by  the  deed  of  trust,  the  premi- 
ses were  sold  by  the  trustees,  and  purchased  by  Mix,  who 
subsequently  brought  ejectment  against  King,  the  grantor  in 
the  deed  of  trust,  and  recovered  possession  of  the  premises. 
On  a  bill  filed  by  Mrs.  King,  the  wife  of  the  grantor  in  the 
deed  of  trust,  for  relief,  the  court  held  that,  as  the  premises 
were  worth  more  than  $1000,  it  was  proper  to  make  an  order, 
in  analogy  with  the  statute,  to  set  off  the  homestead  in  kind, 
and  if  that  could  not  be  done,  that  the  premises  be  sold,  unless 
the  defendant,  Mix,  should  pay  complainant  $1000,  the  value 
of  the  homestead.  This  case  again  came  before  the  court, 
and  it  was  held  that  complainant  was  entitled  to  rents  from 
the  time  she  was  ejected,  on  a  homestead  worth  $1000,  less 
taxes  and  improvements,  as  her  interest  in  the  premises  was 
limited  to  that  sum;  and  if  it  was  not  practicable  to  thus 
settle  the  account,  the  court  should  decree  the  payment  of 
$1000  to  complainant,  with  six  per  cent  interest  from  the 
time  she  was  dispossessed.  It  was  there  said:  "As  the  owner 
of  the  fee  had  no  right,  under  the  statute,  to  the  possession  until 
he  had  set  off  the  homestead,  or  paid  appellee  $1000,  it  would 
only  be  equitable  and  just  that  she  now  have  $1000  which 
she  should  then  have  had,  with  interest  from  that  time.  *  * 
Had  Mix,  when  he  obtained  possession,  done  as  the  statute 
required,  he  would  have  assigned  her  a  homestead  or  paid  her 
$1000." 

It  is,  however,  contended  that  the  case  of  McDonald  v. 
Crandall,  supra,  is  not  an  authority  in  point;  that  the  grantee 
in  a  deed,  where  the  homestead  has  not  been  released,  can  not 
deprive  the  grantor  of  the  right  to  live  upon  and  possess 
$1000  worth  of  the  premises  conveyed.  Now,  if  this  position 
be  correct,  it  must  follow,  as  a  necessary  consequence,  that 
where  the  premises  are  so  situated  that  a  division  can  not  be 
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made,  and  a  homestead  worth  $1000  be  set  off,  the  home- 
stead may  be  held,  although  it  may  be  worth  ten  times  the 
amount  exempted  by  the  statute.  Suppose  the  homestead 
consisted  of  a  lot  of  ground  entirely  covered  by  a  building, 
worth  $10,000,  which  was  not  susceptible  of  division  so  that  a 
homestead  of  the  value  of  $1000  could  be  set  off,  can  it  be 
true  that  that  entire  property  can  be  held  exempt  from  sale 
on  judgment,  or  exempt  from  the  laws  of  conveyance?  If  it 
can,  by  what  authority  ?  Certainly  not  under  the  statute, 
because  a  homestead  only  of  the  value  of  $1000  is  protected 
by  the  statute. 

The  two  cases,  Hewitt  v.  Templeton,  48  111.  368,  and  Finley 
v.  McConnell,  60  id.  260,  have  been  cited  as  authority  to  sus- 
tain the  position  of  appellee,  but  there  is  nothing  in  either 
of  these  cases  which  tends  in  the  slightest  degree  to  hold  that 
property  occupied  as  a  homestead,  worth  more  than  $1000, 
and  incapable  of  division,  can  be  held  and  occupied  in  disre- 
gard of  the  rights  of  judgment  creditors,  or  the  rights  of  a 
grantee  in  a  deed  obtained  from  the  party  occupying  the  prop- 
erty as  a  homestead,  although  the  deed  may  not  be  acknowl- 
edged as  required  by  the  statute  in  order  to  convey  the 
homestead. 

It  is  urged  that  even  under  the  Homestead  act  of  1857  no 
case  can  be  found  where  a  grantee  in  a  deed  has  ever  been 
allowed  by  a  court  of  equity  or  law  to  deprive  the  homestead 
occupant  of  the  right  to  occupy  the  lot  of  ground  upon  which 
he  resided,  to  the  extent  of  $1000,  where  the  right  has  not 
been  released  in  the  deed.  The  case  of  Mix  v.  King,  supra, 
has  doubtless  been  overlooked.  That  case  is  quite  analogous 
to  the  one  before  us.  There,  as  here,  the  homestead  was 
claimed  by  a  deserted  wife.  There,  the  party  claiming  the 
property  was  a  purchaser  under  a  deed  of  trust,  which  had 
been  given  by  King  on  the  homestead  property.  Here, 
Hotchkiss  claims  under  a  deed  direct  from  Brooks,  but  there 
is  no  difference,  in  principle,  between  the  positions  of  the  tAvo. 
There,  the  court  refused  to  allow  Mrs.  King  to  set  aside  the 
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deed  from  the  trustee  to  Mix,  and  restore  her  to  the  enjoy- 
ment of  the  property,  but  expressly  held  that  Mix  would  be 
protected  in  his  purchase  and  possession  of  the  property,  upon 
payment  of  $1000  to  Mrs.  King. 

Much  importance  is  attached  to  the  fact  that  under  our 
present  statute  a  new  estate  has  been  created — an  estate  of  home- 
stead, to  the  extent,  in  value  of  $1000;  while  under  the  statutes 
previously  in  force  it  was  only  provided  that  there  should  "be 
exempt  from  levy  and  forced  sale,"  etc.,  the  lot  of  ground, 
etc.,  occupied  as  a  homestead,  to  the  value  of  $1000.  It  is 
true,  the  right  conferred  upon  a  party  who  occupies  a  tract  or 
lot  of  ground  as  a  homestead,  under  the  act  of  1857,  was  a 
mere  exemption,  and  it  is  also  true  that,  by  the  act  of  1873, 
an  estate  of  homestead  was  created;  but,  aside  from  the  fact 
that  one  is  called  an  exemption  and  the  other  an  estate,  it 
might  be  difficult  to  determine  the  difference  between  the  two, 
in  so  far  as  the  rights  and  privileges  conferred  upon  appellee 
in  this  case  are  concerned.  Under  the  one  statute,  the  rights 
conferred  seem  to  be  as  great  as  under  the  other;  and  we  per- 
ceive no  reason  why  a  decision  made  under  the  old  statute 
would  not  be  applicable  under  the  new  one. 

Much  has  been  said  in  the  argument  in  regard  to  the  decree 
rendered  by  the  circuit  court  being  inequitable, — that  it  de- 
prives Mrs.  Brooks  of  her  homestead,  turns  her  into  the 
street,  etc.  This  sort  of  argument  seems  to  be  based  upon 
the  theory  that  Mrs.  Brooks  has  the  right,  under  the  statute, 
to  hold  and  occupy  property  as  a  homestead  worth  $4750. 
The  statute  has  conferred  no  such  right.  Her  estate  of  home- 
stead  is  measured  and  limited  in  value  by  $1000. 

In  Eldridge  v.  Pierce,  90  111.  474,  where  the  questions  con- 
sidered arose  under  our  present  statute,  it  is  said  :  "Where 
the  property  in  which  this  estate  exists  exceeds  in  value  $1000, 
the  excess  is  plainly  unaffected  by  the  statute — that  is  to  say, 
the  excess  is  liable  to  the  same  lien  of  judgment,  attachment, 
etc.,  and  to  be  aliened  in  the  same  manner  that  other  real 
property  of  the  householder  is."      *      *      *      The  $1000  in 
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value  belongs  to  the  householder,  free  from  all  claims  of  cred- 
itors and  others.  He  may,  to  the  extent  of  that,  alien  the 
property  in  which  the  interest  exists,  without  regard  to  his 
creditors,  but  can  only  do  so  by  observing  the  requirements 
of  the  statute;  and  whatever  he  may  own  of  value  in  the 
property  beyond  that  amount,  is  liable  to  be  sold  by  creditors, 
and  aliened  by  the  householder  the  same  as  any  other  prop- 
erty in  which  there  is  no  claim  on  account  of  homestead." 

Under  the  rule  announced  in  the  case  last  cited,  the  deed 
made  by  Brooks  to  appellant  passed  all  the  title  to  the  prop- 
erty except  the  estate  of  homestead.  That  did  not  pass,  for 
the  reason  the  wife  of  Brooks  did  not  join  in  the  execution 
of  the  deed. 

It  is  also  plain,  that  when  Brooks  deserted  his  wife,  she, 
under  the  statute,  became  entitled  to  an  estate  of  homestead 
in  the  premises,  of  the  value  of  $1000.  Hotchkiss,  under 
his  deed,  became  possessed  of  the  fee  to  the  property  while 
Mrs.  Brooks  was  in  the  possession  thereof,  clothed  with  her 
homestead  rights,  measured  by  $1000  in  value.  Under  such 
circumstances,  would  a  court  of  chancery,  when  the  equitable 
powers  of  the  court  are  invoked  by  Hotchkiss,  deny  him  any 
and  all  relief  in  the  premises,  and  allow  appellee  to  retain  the 
whole  of  the  property  when  it  can  not  be  divided?  This 
would  not  be  equitable.  On  the  other  hand,  as  appellee's 
interest  in  the  property  was  only  $1000,  we  entertain  no 
doubt  in  regard  to  the  right  of  a  court  of  equity  to  order  a 
sale  of  the  property  and  a  division  of  the  proceeds,  or  the 
right  to  enter  a  decree  requiring  appellee  to  surrender  posses- 
sion upon  the  payment  to  her  of  the  full  amount  of  the  value 
of  her  homestead. 

Decree  affirmed. 
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Francis  Cassady 
v. 
The  Board  of  Trustees,  etc. 

1.  Pleading — joinder  of  counts  upon  several  penal  bonds.  In  suits  upon 
official  bonds  the  plaintiff  has  no  right  to  join  counts  upon  several  bonds 
in  the  same  declaration,  and  recover  judgment  in  debt  for  the  gross  amount 
of  the  penalties  to  be  satisfied  by  the  payment  of  the  damages,  against  one 
who  is  surety  on  all  the  bonds.  The  penalty  in  each  bond  stands  as  security 
for  damages  for  the  breach  or  breaches  of  that  particular  bond  only,  and  a 
plaintiff  holding  several  such  bonds  has  no  right  to  have  as  security  for  the 
breaches  of  any  one  of  the  bonds,  the  gross  sum  of  all  the  penalties  in  his 
several  bonds.  The  plaintiff  must  take  a  separate  judgment  for  the  penalty 
of  each  bond. 

2.  Surety — right  to  contribution.  Where  a  surety  on  all  of  several  official 
bonds  is  compelled  to  pay  damages  on  any  one  of  them,  he  will  have  the 
right  to  call  on  his  associates  on  that  bond  for  contribution,  and  when  his 
associates  are  different  in  the  other  bonds,  this  right  would  be  defeated  by  a 
recovery  in  one  suit  upon  more  than  one  bond. 

Appeal  from  the  Appellate  Court  of  the  Second  District; 
the  Hon.  Joseph  Sibley,  presiding  Justice,  and  the  Hon. 
Edwin  S.  Leland  and  Hon.  Nathaniel  J.  Pillsbury, 
Justices. 

Mr.  George  S.  House,  for  the  appellant 

Messrs.  Hill  &  Dibell,  for  the  appellee. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court: 

In  October,  1874,  one  Nicholas  Tyghe  was  appointed  treas- 
urer of  town  35,  range  10,  in  Will  county,  for  the  term  of 
one  year,  and  gave  bond  with  securities  for  the  faithful  per- 
formance of  his  duties  as  such. 

He  was  afterwards  successively  re-appointed  to  that  office, 
so  that  he  held  the  office  under  successive  appointments  until 
some  time  in  June,  1877,  he  was  removed  from  office  and  a 
successor  appointed.     He   had  under  each  appointment  given 
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an  official  bond  with  securities.  The  securities  on  these  bonds 
were  not  in  all  cases  the  same,  but  Cassady,  the  appellant, 
was  one  of  his  securities  on  every  one  of  these  three  bonds. 

This  is  an  action,  brought  against  Cassady  alone,  claiming 
a  debt  of  $90,000,  and  as  damages  $30,000.  In  the  declara- 
tion are  counts  on  each  of  these  bonds  separately.  In  each 
bond  the  penalty  named  was  $30,000,  and  in  each  count  the 
damages  for  the  breach  of  the  condition  of  the  bond  in  that 
count  are  alleged  to  be  $10,000. 

On  trial  the  issues  were  found  against  the  defendant,  and 
there  was  a  general  finding  for  $90,000  as  debt,  and  $10,412.84 
as  damages,  and  judgment  was  rendered  upon  the  findings, 
and  the  court  ordered  that  "said  debt  be  discharged  upon  the 
payment  of  the  damages  and  costs." 

From  this  judgment  Cassady  appeals  to  this  court. 

Counsel  for  appellant  insists  that  under  our  statute  as  to 
the  mode  of  proceeding  in  actions  on  penal  bonds,  it  is 
erroneous  to  join  counts  on  more  than  one  such  bond  in  one 
action.  Under  this  statute  the  debt  for  which  judgment  is 
rendered  is  not  to  be  collected,  but  "the  judgment  for  the 
penalty  shall  stand  as  security  for  such  other  breaches  as  may 
afterwards  happen,"  etc.  It  is  plainly  the  intention  of  the 
statute  that  the  judgment  for  the  penalty  in  each  bond  of  this 
character  shall  stand  as  security  for  damages  for  the  breach 
or  breaches  of  that  particular  bond.  A  plaintiff  holding 
several  such  bonds  has  no  right  to  have,  "as  security  for  the 
breaches"  of  any  one  of  these  bonds,  a  judgment  for  the 
gross  sum  of  all  the  penalties  in  his  several  bonds.  The 
statute  plainly  contemplated  a  separate  judgment  for  the 
penalty  of  each  bond.  To  permit  the  practice  adopted  in  this 
case  would  lead  to  confusion  and  injustice. 

Cassady  having  paid  the  damages  under  any  one  of  these 
bonds,  must  have  the  right  to  call  upon  his  associates  on  that 
bond  for  contribution.  How  can  his  rights  in  this  respect  be 
ascertained  under  the  mode  of  proceeding  adopted  here? 
Again,  the  damages  are  assessed  at  $10,412.     By  the  declara- 
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tion  no  more  than  $10,000  damages  arose   from   the   defaults 
under  any  one  bond.     If  these  damages   all   arose  from  de- 
faults in   violation  of  only  one  bond,  under  this  declaration 
no  more  than  $10,000  could  be  assessed  in  that  regard. 
The  judgment  must  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Nicholas  B.  Rappleye 

v. 

The  International  Bank. 

1.  Creditor's  bill — preference  of  lien  in  equity.  It  is  a  well  established 
principle  that  where  a  creditor  has,  through  the  instrumentality  of  a  court  of 
equity,  sought  out  and  discovered  the  property  of  his  debtor,  which  he  had 
before  been  unable  to  discover  and  seize  upon  by  execution  at  law,  he 
becomes  entitled  to  a  preference  over  other  creditors  to  have  his  judgment 
first  satisfied. 

2.  Where,  after  the  execution  of  a  deed  of  trust  by  a  debtor  to  hinder,  delay 
and  defraud  his  creditors,  two  judgments  were  recovered  against  him,  and  the 
senior  judgment  creditor  made  no  levy  on  the  equity  of  redemption,  and  took  no 
steps  to  avoid  the  fraudulent  trust  deed,  and  the  junior  judgment  creditor,  after 
levy  upon  the  property,  filed  his  bill  in  equity  to  have  the  deed  of  trust  set 
aside,  which  resulted  in  a  release  of  the  trust  deed,  it  was  held,  that  the  junior 
creditor,  bj'  his  superior  diligence  in  discovering  the  fraud  and  causing  the 
release  of  the  trust  deed,  was  entitled  to  a  preference  over  the  other  judgment 
creditor  to  the  amount  of  the  sum  secured  in  the  trust  deed. 

3.  Judgment — no  lien  on  land  fraudulently  conveyed.  A  judgment  is  no  lien 
on  lands  fraudulently  conveyed  by  the  debtor  before  the  judgment  was  recov- 
ered. The  debtor  in  such  case  has  no  equitable  or  legal  title  upon  which  a 
lien  can  attach. 

4.  Fraudulent  conveyance — whether  void,  or  only  voidable — former  decisions. 
It  was  said  in  Gould  v.  Steinburg,  84  111.  170,  that  "by  the  statute  deeds  made 
in  fraud  of  creditors  are  absolutely  void  as  to  creditors."  These  words  are  not 
to  be  understood  in  their  literal  sense,  but  in  connection  with  the  matter  under 
discussion,  and  as  having  no  different  meaning  from  the  language  used  in 
Lyon  v.  Bobbins,  46  111.  279,  where  it  was  said,  such  deeds  "are  not  void,  but 
only  voidable." 


1879.]         Eappleye  v.  International  Bank.  39? 

Statement  of  the  case. 

Appeal  from  the  Superior  Court  of  Cook  county ;  the  Hon. 
Samuel  M.  Moore,  Judge,  presiding. 

On  the  7th  day  of  November,  1871,  Charles  Sonne  executed 
a  trust  deed  to  Francis  A.  Hoffman,  of  the  south  half  of  lots 
22  and  23  in  Egan's  south  addition  to  Chicago,  in  the  county 
of  Cook;  which  trust  deed  purported  to  secure  the  payment 
of  a  promissory  note  made  by  said  Sonne,  bearing  even  date 
with  the  trust  deed,  for  the  sum  of  $2500,  payable  to  the  order 
of  Frederick  W.  Jaeger  one  year  after  its  date,  with  interest. 
The  trust  deed  was  duly  recorded.  On  the  16th  day  of  Octo- 
ber, 1873,  Nelson  Tuttle  recovered  a  judgment  against  Sonne 
in  the  Superior  Court  of  Cook  county  for  $1550  and  costs,  on 
which  execution  was  issued  October  31,  1873;  no  return  ap- 
pears on  the  execution.  On  April  27,  1874,  an  alias  execution 
was  issued  on  the  judgment,  and  returned  no  part  satisfied  and 
no  property  found  July  25,  1874. 

On  the  26th  day  of  May,  1874,  the  International  Bank  re- 
covered a  judgment  against  Sonne  in  the  circuit  court  of  Shelby 
county  for  $3791.62  and  costs.  On  the  5th  day  of  August,  1874, 
an  execution  was  issued  upon  the  latter  judgment,  directed  to 
the  sheriff  of  Cook  county  to  execute,  which  was  levied  upon 
the  premises  above  described,  and  on  the  4th  day  of  November, 
1874,  the  execution  was  returned  no  part  satisfied,  and  the 
property  not  sold  by  order  of  plaintiff's  attorney.  The  indebt- 
edness upon  which  the  judgment  of  the  International  Bank 
was  recovered  existed  before  the  trust  deed  was  made.  On 
the  14th  day  of  August,  1874,  the  certificate  of  the  levy  made 
under  the  execution  issued  upon  the  judgment  of  the  bank, 
was  filed  in  the  recorder's  office  of  Cook  county  and  recorded 
therein. 

On  the  29th  day  of  January,  1875,  the  International  Bank 
filed  its  original  bill  in  said  Superior  Court  against  Sonne, 
Jaeger  and  Hoffman,  to  have  the  trust  deed  set  aside  and  the 
premises  subjected  to  the  payment  of  the  judgment  of  the 
bank,  on  the  ground  that  the  trust  deed  and  note  were  given 
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without  consideration  and  with  the  intent  to  delay,  hinder  and 
defraud  the  creditors  of  Sonne.  On  the  5th  day  of  March, 
1875,  proceedings  in  bankruptcy  were  instituted  against  Sonne, 
and  his  assignee  in  bankruptcy  appointed,  by  reason  whereof 
proceedings  in  the  Superior  Court  were  suspended. 

On  the  2d  day  of  March,  1875,  the  said  trust  deed  was 
released  by  Hoffman,  the  trustee,  and  on  that  day  the  judg- 
ment above  mentioned,  of  Tuttle  against  Sonne,  was  assigned. 
to  Nicholas  B.  Rappleye.  Rappleye  afterward  caused  a  pluries 
execution  to  be  issued  upon  the  judgment,  under  which  the 
sheriff  of  Cook  county  levied  upon  the  premises  in  question, 
and  advertised  the  same  to  be  sold  on  the  21st  day  of  May, 
1875. 

Thereupon  the  International  Bank  filed  a  petition  in  the 
bankruptcy  proceedings  setting  forth  among  other  things  that 
it  was  its  intention  to  file  a  supplemental  bill  in  its  suit  in  the 
Superior  Court,  and  praying  that  Rappleye  and  the  sheriff 
might  be  restrained  from  selling  said  premises  until  the  ques- 
tion of  priority  between  the  bank  and  Rappleye  could  be 
determined,  and  praying  leave  of  the  bankruptcy  court  to 
proceed  with  its  suit  in  the  Superior  Court.  This  leave  was 
refused,  but  an  order  was  entered  restraining  Rappleye  and 
the  sheriff  from  selling  the  premises  until  the  further  order 
of  the  court.  On  the  31st  day  of  July,  1875,  the  assignee  sold 
the  interest  he  had  in  the  premises  to  Rappleye,  which  sale 
was  confirmed  by  the  court  of  bankruptcy,  and  the  restraining 
order  against  Rappleye  and  the  sheriff  was  thereupon  dissolved 
and  leave  given  to  the  bank  to  proceed  with  its  suit  in  the 
Superior  Court. 

On  the  2d  day  of  August,  1875,  the  International  Bank 
filed  its  supplemental  bill  in  the  Superior  Court,  setting  forth 
the  foregoing,  and  alleging  further  that  by  reason  of  the  filing 
of  the  original  bill,  the  fraudulent  character  of  the  trust  deed 
had  been  discovered  and  it  caused  to  be  released,  claiming 
that  by  reason  thereof,  as  to  the  interest  or  estate  conveyed  by 
the  trust  deed,  it  had  gained  a  priority  over  the  senior  jndg- 
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ment  so  assigned  to  Rappleye,  and  praying,  in  effect,  that  the 
premises  might  be  sold  free  of  incumbrances,  the  proceeds  of 
sale  be  paid  into  court,  and  that  out  of  the  proceeds  $2500, 
the  amount  of  the  trust  deed,  might  be  first  applied  upon  the 
judgment  of  the  bank;  and  an  injunction  was  asked  to  restrain 
Rappleye  and  the  sheriff  from  selling  until  the  question  of 
priority  between  Rappleye  and  the  bank  could  be  determined. 
A  temporary  injunction  was  granted.  Answers  were  filed, 
proofs  taken,  and  upon  final  hearing  the  court  found  that  the 
trust  deed  was  fraudulent,  that  the  bank  by  filing  its  original 
bill  discovered  the  fraudulent  character  of  the  trust  deed  and 
caused  it  to  be  released,  and  that  by  reason  of  such  diligence  the 
bank  had  gained  a  priority  of  interest  in  the  premises  over  the 
senior  judgment  of  Rappleye  to  the  extent  of  $2500,  the  amount 
of  the  trust  deed  so  removed  from  the  premises.  From  the 
decree  Rappleye  appeals  to  this  court. 

Mr.  Charles  L.  Easton,  for  the  appellant. 

Mr.  John  P.  Ahrens,  and  Messrs.  Rosenthal  &  Pence, 
for  the  appellee. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

No  point  is  made  in  the  argument  for  appellant  as  to  the 
correctness  of  the  finding  of  the  court  below  in  regard  to  the 
facts,  that  the  trust  deed  was  made  with  the  intent  to  delay, 
hinder  or  defraud  the  creditors  of  Sonne,  and  that  the  bank 
by  filing  its  original  bill  discovered  the  fraudulent  character 
of  the  trust  deed  and  caused  it  to  be  released.  And  from  an 
examination  of  the  evidence  we  see  no  reason  to  question  the 
propriety  of  the  finding  in  this  respect. 

It  is  the  rule  of  priority  the  court  adopted  and  applied  as 
arising  upon  the  above  facts,  which  is  insisted  upon  as  being 
erroneous. 

It  is  a  well  established  principle,  when  a  creditor  has, 
through  the  instrumentality  of  a  court  of  equity,  sought  out 
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and  discovered  the  property  of  his  debtor,  which  he  had  before 
been  unable  to  discover  and  seize  upon  by  execution  at  law, 
that  he  becomes  entitled  to  a  preference  over  other  creditors 
to  have  his  judgment  first  satisfied.  Gordon  v.  Lowell,  21 
Me.  257. 

In  Edmeston  v.  Lyde,  1  Paige,  639,  in  reference  to  this 
subject  of  gaining  a  priority,  the  court  say:  "  The  creditor 
whose  legal  diligence  has  pursued  the  property  into  this  court 
is  entitled  to  a  preference  as  the  reward  of  his  vigilance." 
"If  the  creditor  whose  execution  is  first  returned  unsatisfied, 
pursues  the  race  of  legal  diligence  by  the  commencement  of  a 
suit  here,  he  will  obtain  the  reward  of  his  vigilance;  but  if 
he  abandons  the  pursuit,  or  lingers  on  the  way  before  he  has 
obtained  a  specific  lien,  he  has  no  right  to  complain  if  another 
credits  obtains  a  preference  by  superior  vigilance." 

In  Smith  v.  Lind,  29  111.  30,  this  court  said  :  "  There  is 
certainly  some  merit  in  searching  records,  discovering  prop- 
erty, investigating  title,  and  procuring  sale  of  it,  and  all  at 
the  creditor's  costs  and  expense,  by  which  he  ought  to  profit. 
*  *  *  Both  these  judgment  creditors  were  in  a  position 
to  use  diligence — one  only  encountered  the  labor  and  expense. 
To  him  should  be  the  reward." 

In  Lyon  v.  JRobbins,  46  111.  279,  a  junior  judgment  creditor 
caused  to  be  set  aside  an  absolute  conveyance  made  before 
either  judgment,  on  the  ground  of  its  being  fraudulent  as  against 
creditors,  and  the  question  was,  whether  the  junior  judgment 
creditor  thereby  gained  a  priority  over  the  senior  judgment  cred- 
itor. The  court  say  :  "The  deed  of  Miller  (judgment  debtor)  to 
Williams  was  not  void,  but  only  voidable.  It  vested  the  title 
in  the  grantee/subject  to  be  divested  by  the  action  of  creditors. 
It  was  valid  as  against  Miller,  and  a  conveyance  by  Williams 
to  an  innocent  purchaser,  for  a  valuable  consideration,  would 
have  been  valid  as  against  all  persons.  There  was  then,  at 
the  time  these  judgments  were  rendered,  no  estate  in  Miller 
to  which  their  liens  attached  in  the  order  of  their  rendition, 
and  although  the  judgment  of  plaintiffs   in  error  was  junior 
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in  date  to  that  of  defendants,  yet  the  former  having  set  aside 
the  title  of  Williams,  subjected  the  premises  to  sale,  and  ob- 
tained a  master's  deed  before  the  defendants  made  any  move 
in  this  direction,  it  would  now  be  very  inequitable  to  permit 
the  defendants  to  come  forward  and  sweep  away  the  fruits  of 
their  superior  diligence." 

We  do  not  see  why  this  case  of  Lyon  v.  JRobbins  does  not 
decide  the  present  case.  It  is  not  denied  that  appellant's 
judgment  was  a  lien  on  the  equity  of  redemption  of  Sonne  in 
the  premises,  but  this  was  a  lien  on  the  land,  subject  to  the 
incumbrance  of  the  trust  deed.  Pahlman  v.  Shumivay,  24 
111.  127.  The  lien,  however,  according  to  this  case  of  Lyon 
v.  JRobbins,  did  not  extend  to  the  interest  or  estate  conveyed 
by  the  trust  deed,  notwithstanding  the  trust  deed  was  fraudu- 
lent and  void  as  to  Sonne's  creditors.  The  circumstance  of 
the  fraudulent  conveyance  in  the  former  case  being  an  abso- 
lute conveyance,  and  in  the  present  case  a  trust  deed,  does 
not  vary  the  application  here  of  the  principle  there  declared. 
The  difference  in  that  respect  in  the  two  cases  is,  that  in  the 
former  the  grantor  parted  with  the  whole  of  his  interest  in  the 
premises,  leaving  no  part  upon  which  the  lien  of  a  judgment 
could  attach;  and  in  the  latter,  the  grantor  parted  with  only 
a  portion  of  his  interest,  leaving  the  remainder,  the  equity  of 
redemption,  for  the  lien  of  the  judgment  to  attach  upon. 

There  was  then,  according  to  the  case  of  Lyon  v.  Bobbins, 
at  the  time  of  the  rendition  of  appellant's  judgment,  and  of 
the  recording  of  the  certificate  of  levy  of  appellee,  no  estate 
in  Sonne,  except  the  equity  of  redemption,  to  which  these 
liens  attached  in  the  order  of  their  accruing.  The  trust  deed 
was  not  void,  but  only  voidable.  It  vested  the  estate  thereby 
conveyed  in  Hoffman  for  the  benefit  of  Jaeger,  subject  to  be 
divested  by  creditors.  It  was  valid  as  against  Sonne.  Had 
the  deed  of  trust  been  foreclosed,  and  the  property  bought  by 
a  bona  fide  purchaser,  he  would  have  acquired  a  valid  title  as 
against  both  appellant  and  appellee.  Appellee  has  prevented 
that  from  being  done.  It  has  caused,  by  its  suit  brought,  the 
26—93  III. 
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trust  deed  to  be  released.  The  holder  of  the  other  judgment 
did  nothing  whatever  in  that  direction.  He  was  content  in 
having  his  execution  returned  no  part  satisfied  and  no  prop- 
erty found.  The  equity  of  redemption,  seemingly,  was  not 
regarded  as  of  sufficient  value  to  have  it  sold  under  execution, 
as  the  judgment  creditors  rested  without  having  it  done. 
Although  appellant  might  have  proceeded  and  have  avoided 
the  trust  deed,  and  have  subjected  the  estate  thereby  conveyed 
to  the  satisfaction  of  his  judgment,  or  have  had  the  lots  sold  on 
execution,  he  did  not  choose  to  assume  that  burden  or  expense. 
Appellee  then  assumed  the  undertaking  of  avoiding  the  trust 
deed,  and  succeeded  in  effecting  the  removal  of  the  incumbrance, 
encountering  all  the  expense  and  labor  thereof.  It  is  through 
this  proceeding  of  appellee  that  this  estate  conveyed  by  the  trust 
deed  has  been  secured  for  application  to  the  satisfaction  of  these 
judgments.  Appellant  now  comes  forward  to  appropriate  to 
himself  all  the  benefit.  It  does  not  seem  just.  And  we  think, 
under  the  equitable  doctrine  which  courts  apply  in  analogous 
cases,  and  the  decision  in  Lyon  v.  Bobbins,  appellee  is  fairly 
entitled  to  a  preference  as  a  reward  of  its  diligence.  It  is  the 
legal  maxim,  vigilantibus  non  dormientibus  jura  subveniunt. 

Appellant  makes  the  point  that  there  is  a  difference  in  the 
phraseology  of  the  statute  of  1845,  the  one  in  force  when 
Lyon  v.  Robbins  was  decided,  as  to  the  lien  of  a  judgment  on 
real  estate,  and  the  one  on  that  subject  passed  in  1872,  and 
since  in  force,  which  should  distinguish  that  case  from  the 
one  at  bar.  The  difference  insisted  on  is,  that  the  latter 
statute  makes  a  judgment  a  lien  on  all  equitable  interests  in 
lands,  while  the  former,  with  only  a  limited  exception  not 
applying  to  such  a  case  as  this,  made  the  judgment  a  lien  on 
only  the  legal  estate.  And  it  is  assumed  that  when  a  debtor 
makes  a  conveyance  of  land  in  fraud  of  creditors,  there  yet 
remains  in  him  an  equitable  estate  in  the  land;  and  it  is  con- 
tended that  there  is  now,  under  the  present  statute,  a  judg- 
ment lien  on  this  equitable  estate  which  there  was  not  under 
the  previous  statute. 
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It  is  a  mistaken  notion  that  after  the  making  of  a  fraudu- 
lent conveyance  as  to  creditors,  there  remains  in  the  fraudulent 
grantor  an  equitable  estate  in  the  land  conveyed.  If  this 
were  so,  he  could  sell  and  convey  to  another  such  estate. 
But  the  fraudulent  conveyance  is  good  as  against  the  grantor, 
and  as  respects  himself  vests  all  his  interest  in  the  land, 
equitable  as  well  as  legal,  in  the  grantee.  The  deed  is  void- 
able by  creditors,  and  the  estate  conveyed  is  subject  to  be 
divested  by  their  action.  There  is  no  such  distinction  as  that 
of  equitable  and  legal  estate  applicable  to  the  subject. 
When  the  creditor  proceeds  in  a  court  of  equity  it  is  not  upon 
the  idea  of  subjecting  an  equitable  estate  only  which  the 
debtor  has  in  the  land,  but  it  is  to  avoid  the  fraudulent  con- 
veyance, which  is  voidable  by  him.  It  is  no  more  an  equita- 
ble than  a  legal  estate  which  he  subjects  to  the  satisfaction  of 
his  debt.  Were  there,  after  a  conveyance  in  fraud  of  creditors, 
an  equitable  estate  in  the  land  in  the  debtor,  upon  which  the 
lien  of  a  judgment  would  attach,  then,  while  the  judgment 
subsisted,  there  would  not  be  the  capability  in  the  fraudulent 
grantee  to  sell  and  convey  an  indefeasible  title  in  the  land  to 
a  bona  fide  purchaser  for  good  consideration.  But  of  this 
power  there  is  no  doubt. 

This  difference  then  between  the  two  statutes,  in  the  respect 

of  the  latter  making  a  judgment  a  lien  on  equitable  estates  in 

land,  does  not  affect  the  applicability  of  the  decision  in  Lyon 

v.  Bobbins  to  the  present  case. 

The  decree  will  be  affirmed. 

Decree  affirmed. 

Mr.  Justice  Scott,  dissenting : 

On  the  7th  day  of  November,  1.871,  Charles  Sonne  exe- 
cuted a  trust  deed  to  Francis  A.  Hoffman,  on  the  premises 
involved  in  this  litigation,  to  secure  an  alleged  indebtedness 
to  Frederick  W.  Jaeger  of  $2500,  evidenced  by  a  promissory 
note  of  the  same  date  as  the  trust  deed,  payable  to  his  order 
one  year   after   date,  with  interest.     The  trust  deed  was  filed 
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in  the  proper  office  on  the  10th  day  of  the  same  month  and 
"was  duly  recorded. 

On  the  16th  day  of  October,  1873,  Nelson  Tuttle  recovered 
a  judgment  in  the  Superior  Court  of  Cook  county,  against 
Charles  Sonne,  the  grantor  in  the  trust  deed,  for  $1550  and 
costs,  upon  which  judgment  he  caused  an  execution  to  be 
issued  within  one  year  of  the  date  of  the  judgment,  and  had 
the  same  placed  in  the  hands  of  the  sheriff. 

On  the  26th  day  of  May,  1874,  the  International  Bank 
recovered  a  judgment  against  the  same  Charles  Sonne  in  the 
circuit  court  of  Shelby  county,  in  this  State,  for  $3791.62  ; 
and  afterwards,  on  the  5th  day  of  August  next  following, 
caused  an  execution  to  be  issued  on  the  judgment,  directed  to 
the  sheriff  of  Cook  county,  where  the  property  is  situated, 
which  execution  the  officer  levied  upon  the  property  described 
in  the  trust  deed;  and  on  the  14th  day  of  August,  1874,  a 
certificate  of  the  levy  made  under  the  execution,  was  filed 
for  record  in  the  recorder's  office  of  Cook  county.  That  exe- 
cution was  afterwards,  on  the  14th  day  of  November,  of  the 
same  year,  returned  by  the  sheriff  in  no  part  satisfied,  and 
the  property  levied  on  not  sold. 

In  January,  1875,  the  International  Bank  filed  its  original 
bill  in  the  Superior  Court,  making  Charles  Sonne,  Frederick 
"W.  Jaeger,  Francis  A.  Hoffman  and  others,  defendants,  in 
which  was  set  out  its  judgment  recovered  in  the  circuit  court 
of  Shelby  county,  the  issuing  and  returning  of  the  execution, 
with  the  officer's  return,  the  filing  and  recording  of  a  certifi- 
cate of  levy,  and  charging  that  the  trust  deed  and  the  note 
it  purported  to  secure  were  given  without  consideration,  and 
were  made  to  hinder  and  delay  creditors  of  Charles  Sonne, 
of  whom  complainant  was  one,  and  asked  to  have  the  trust 
deed  set  aside  and  the  premises  subjected  to  the  payment  of 
its  judgment.  On  the  2d  day  of  August,  1878,  complainant 
filed  a  supplemental  bill,  setting  forth  the  substance  of  the 
original  bill  and  some  additional  facts  that  had  since  occurred, 
among  which  were  the  assignment  of  the  Tuttle  judgment  to 
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defendant  Rappleye,  the  release  by  Hoffman  on  the  2d  day 
of  March,  1875,  of  the  trust  deed,  and  the  institution  of  pro- 
ceedings in  bankruptcy  against  the  debtor,  Charles  Sonne, 
and  the  appointment  of  a  receiver. 

After  Rappleye  became  assignee  of  Tuttle's  judgment 
against  Sonne  he  caused  a  pluries  execution  to  be  issued  on  it 
and  levied  upon  the  property  described  in  the  trust  deed,  and 
advertised  the  same  to  be  sold  on  the  21st  day  of  May,  1875. 
Thereupon  the  International  Bank  filed  a  petition  in  the  bank- 
rupt court,  setting  forth  its  intention  to  file  a  supplemental 
bill  in  its  suit  in  the  Superior  Court  to  enjoin  Rappleye  and  the 
sheriff  from  selling  the  property  until  the  priority  between 
the  bank  and  Rappleye  could  be  determined,  and  asked  leave 
to  proceed  with  the  suit.  That  leave  was  denied  by  the 
bankrupt  court  on  account  of  the  interest  the  assignee  had  in 
the  bankrupt's  estate,  but  an  order  was  entered  restraining 
Rappleye  and  the  sheriff  from  selling  the  property  until  the 
further  order  of  court.  On  the  31st  day  of  July,  1875, 
the  assignee  sold  the  interest  of  the  bankrupt  in  the  property 
to  Rappleye,  and  on  the  confirmation  of  the  sale  the  court 
dissolved  the  restraining  order  against  Rappleye  and  the 
sheriff,  and  granted  leave  to  the  bank  to  proceed  with  its  suit 
in  the  Superior  Court. 

Some  of  defendants  filed  a  joint  answer  disclaiming  any 
knowledge  of  the  matters  contained  in  the  bill,  but  all  the 
principal  defendants  filed  separate  answers,  both  to  the  origi- 
nal and  supplemental  bills.  The  substance  of  the  answers  of 
Sonne  and  Jaeger  is,  that  the  trust  deed  and  note  were  exe- 
cuted in  good  faith  with  a  view  to  secure  Jaeger  in  such 
future  advances  as  he  might  make  to  Sonne,  who  was  in  fail- 
ing circumstances,  to  enable  him  to  effect  a  compromise  with 
his  creditors.  But  as  Jaeger  was  unable  to  furnish  the 
amount  of  money  required,  all  efforts  to  effect  a  compromise 
were  abandoned.  Jaeger  only  furnished  Sonne,  under  the 
agreement,  $375,  and  as  that  was  afterwards  adjusted,  it  is 
alleged  the  trustee,  long  before  the  filing  of  the  original  bill, 
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was  directed  to  release  the  trust  deed.  Replications  were  filed 
to  the  answers,  and  on  the  hearing  the  court  decreed  the  relief 
asked  in  the  supplemental  bill,  and  defendant  Rappleye  brings 
the  case  to  this  court — none  of  the  other  defendants  complain- 
ing of  the  decree. 

The  only  principal  fact  in  the  case  that  is  controverted  is 
as  to  the  time  when  Hoffman,  the  trustee,  was  directed  to 
release  the  trust  deed — whether  before  or  after  the  filing  of  the 
original  bill.  Both  Sonne  and  Jaeger  declare  such  directions 
were  given  when  the  effort  to  effect  a  settlement  with  the 
creditors  of  Sonne  was  abandoned,  which  was  long  anterior  to 
the  filing  of  the  original  bill;  but  Hoffman's  recollection  is, 
it  was  not  until  after  he  was  served  with  process  in  this  case. 
Be  that  as  it  may,  it  is  certain,  from  the  testimony,  the  parties, 
long  before  the  bill  was  exhibited,  had  abandoned  the  idea  of 
obtaining  money  on  the  trust  deed,  and  it  was  in  fact  released 
before  the  supplemental  bill  was  filed.  The  note  by  its 
terms  had  become  due,  and  both  note  and  trust  deed  remained 
in  the  hands  of  the  maker  or  the  payee  of  the  note.  It  does 
not  appear  the  trust  deed  was  ever  delivered  to  the  trustee 
until  it  was  sent  to  him  to  be  released. 

It  is  claimed  by  the  bank,  in  its  supplemental  bill,  that  by 
reason  of  filing  its  original  bill  it  discovered  property  which 
could  not  be  reached  by  an  execution  at  law,  viz:  the  interest 
or  estate  conveyed  by  the  trust  deed,  and  thereby  as  to  such 
property  it  gained  a  priority  over  the  senior  judgment  in  the 
hands  of  Rappleye.  Under  our  statute  the  equity  of  redemp- 
tion of  the  mortgagor  in  the  mortgaged  premises  is  an  estate 
subject  to  levy  and  sale  on  execution.  All  the  interest  the 
mortgagor  has  in  the  premises  maybe  sold,  and  the  purchaser 
at  the  execution  sale  will  stand  in  his  shoes  if  the  title  shall 
mature  in  him.  That  is  the  case  here,  and  there  was  no  need 
of  the  interposition  of  a  court  of  equity  to  discover  and  sub- 
ject the  equity  of  redemption  which  the  debtor  had  in  the 
property  to  levy  and  sale.  It  could  be  reached  by  an  execu- 
tion at  law. 
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Insisting,  as  the  bank  does,  the  trust  deed  from  Sonne  to 
Hoffman  was  inoperative  as  to  creditors  of  the  former,  and 
that  by  its  original  bill  it  discovered  the  fraudulent  character 
of  the  trust  deed  and  caused  it  to  be  released,  it  invokes  the 
aid  of  that  principle  as  declared  in  Lyon  v.  Robbins,  46  111. 
297,  and  other  cases  in  this  court,  that  where  a  creditor  has 
by  the  aid  of  a  court  of  equity  discovered  property  of  his 
debtor  that  could  not  be  reached  by  an  execution  at  law,  the 
rights  of  older  creditors  will  be  postponed  for  his  benefit  as  a 
reward  for  his  superior  vigilance.  But  it  is  not  perceived  how 
this  principle  can  be  so  applied  as  to  aid  complainant's  cause. 

As  we  have  seen,  the  debtor  had  an  interest  in  the  property, 
— the  equity  of  redemption — that  was  subject  to  levy  and  sale 
on  execution,  and  as  to  that  interest,  whatever  it  was,  whether 
great  or  small,  the  judgment  in  favor  of  Tuttle  was  the  supe- 
rior lien.  This  proposition  can  not  be  controverted.  If  it 
can  be  said  complainant  discovered  anything  in  this  case  by 
his  original  bill,  it  would  be  the  extent  of  the  interest  of  the 
debtor  in  the  property  in  contention.  It  was  known  to  all 
persons  who  may  have  examined  the  records,  that  the  debtor 
had  an  interest  or  estate  in  the  property,  no  matter  whether 
the  trust  deed  was  valid  or  invalid,  that  was  subject  to  levy 
and  sale  on  execution  at  law,  and  it  could  not  be  said  com- 
plainant discovered  that  fact.  The  fact  that  property  of  a 
debtor  has  been  discovered,  necessarily  implies  it  had  been 
concealed.  That  is  not  the  case  here.  There  had  been  no  con- 
cealment of  any  property  by  the  debtor  from  the  bank,  and  it 
is  difficult  to  appreciate  how  it  could  have  undertaken  a  race  of 
diligence  in  good  faith.  The  trust  deed  that  was  said  to  have 
operated  as  a  covering  for  the  debtor's  property  was  made  to 
Francis  A.  Hoffman,  who,  at  that  time,  had  the  management 
of  the  affairs  of  the  bank.  It  is  proved  the  filling  up  of  the 
trust  deed  is  in  the  handwriting  of  Hoffman,  and  that  he  was 
present  at  its  execution.  The  bank  debt  existed  prior  to  that 
time  and  was  then  over  due,  and  as  the  debtor  was  a  relative 
of  Hoffman  it  is  but  reasonable  to  suppose  he  knew  all  about 
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the  transaction  and  for  what  purpose  the  trust  deed  was  made 
to  him.  The  proof  is,  Sonne  was  not  pressed  for  his  indebted- 
ness to  the  bank,  on  account  of  his  relationship  with  Hoffman. 
It  is  true  Hoffman  had  ceased  to  have  the  management  of  the 
affairs  of  the  bank  when  the  original  bill  was  filed,  but  the 
corporation  must  be  understood  to  have  had  the  same  knowl- 
edge he  had  when  he  was  in  charge  of  its  affairs,  and  it  cer- 
tainly did  not  lose  it  on  his  ceasing  to  act.  It  can  not  be 
gainsaid  the  bank  knew  of  the  existence  of  the  trust  deed  from 
the  day  of  its  execution,  as  its  managing  officer  had  prepared 
it,  and  from  his  relations  with  the  grantor  he  must  have  known 
whether  it  was  honest  or  fraudulent.  How  this  bank  can  by 
filing  a  bill  discover  what  it  had  known  through  its  principal 
officer  from  the  beginning,  and  make  that  fact  the  basis  for 
having  the  rights  of  creditors  with  prior  liens  upon  the  prop- 
erty postponed  to  his  junior  lien,  is  a  proposition  that  has 
no  foundation  in  law  or  in  justice.  It  is  a  transaction  in  which 
complainant's  principal  officer  participated,  and  complainant 
ought  not  to  be  permitted  to  say  it  was  unlawful  and  done 
with  a  design  to  hinder  and  delay  creditors,  and  then  make 
that  fact  the  ground  of  equitable  relief  in  its  behalf. 

The  case  made  by  the  bill  is  not  within  the  principle  of  the 
cases  cited  in  this  court.  Those  cases  all  proceed  on  the  theory 
the  diligent  creditor  by  his  bill  has  discovered  property 
that  was  not  subject  to  an  execution  at  law,  as,  where  the 
debtor  had  fraudulently  placed  the  title  in  another  for  the 
purpose  of  concealing  it  from  his  creditors.  This  bill  makes 
no  such  case.  There  was  no  concealment  of  what  the  debtor 
had  done,  from  complainant.  The  slightest  inquiry  of  Hoff- 
man or  of  either  of  the  other  parties  would  have  revealed 
the  fact  that  nothing  was  due  on  the  note  secured  by  the  trust 
deed,  and  that  the  maker  and  payee  both  desired  to  have  the 
deed  released.  He  had  selected  its  managing  officer  as  his 
trustee  with  his  knowledge  and  consent,  and  placed  the  legal 
title  to  his  property  in  his  hands.  It  seems  most  unreason- 
able to  call  that  act  on  the  part  of  the  debtor,  concealing  his 
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property  from  complainant,  and  making  it  the  foundation  of  a 
bill  for  the  discovery  of  assets  for  which  he  should  be  re- 
warded as  for  superior  diligence. 

Before  the  supplemental  bill  was  filed  in  this  case,  Rappleye 
had  received  a  conveyance  of  the  property  from  the  assignee 
in  bankruptcy,  but  upon  what  terms  is  not  made  known.  It 
may  have  been  subject  to  all  prior  liens  in  the  order  they 
existed,  and  if  so,  that  would  not  afford  complainant  equitable 
grounds  for  relief  against  parties  having  prior  and  superior 
equities  in  the  property. 

In  my  opinion  the  decree  should  be  reversed  and  the  origi- 
nal and  supplemental  bills  dismissed. 

Walker,  J:  I  am  unable  to  concur  in  the  conclusion 
reached  in  this  case  by  a  majority  of  the  court,  as  the  bank 
did  nothing,  in  my  judgment,  to  give  it  any  preference. 

Subsequently,  upon  petition  for  a  rehearing,  the  following 
additional  opinion  was  filed : 

Mr.  Justice  Dickey  : 

It  is  insisted  by  petitioner  that  the  logic  of  the  opinion  of  the 
court  in  this  case  is  in  conflict  with  what  was  said  in  Gould  v. 
Steinburg,  84  111.  170. 

This  is  a  misapprehension.  True  it  was  there  said,  that  "by 
the  statute  deeds  made  in  fraud  of  creditors  are  absolutely  void 
as  to  creditors,"  and  in  the  opinion  in  the  case  at  bar  the  lan- 
guage of  this  court  in  the  case  of  Lyon  v.  Bobbins,  46  111.  279, 
is  quoted  with  approval,  wherein  it  is  said  :  "  The  deed  of  Mil- 
ler," (the  judgment  debtor,)  "was  not  void  but  only  voidable." 

The  words  of  an  opinion  must  be  read  and  considered  in 
view  of  the  matter  under  discussion.  The  words  in  the  case 
of  Gould  v.  Steinburg,  supra,  would  have  been  less  liable  to 
misapprehension  if  qualified  by  confining  them  to  the  class  of 
cases  to  which  that  belonged.  It  would  have  been  less  liable 
to  misapprehension  if  it  had  been  said  in  that  opinion  that 
such  deeds  by  the  statute   "are   absolutely  void   as   against 
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creditors  when  set  up  by  the  grantor  or  grantee  therein."  Or 
it  might  well  have  been  said  in  Gould  v.  Steinburg,  (as  in  Lyon 
v.  Robbins,  supra,)  "  such  deeds  are  not  void  but  only  voidable. 
They  vest  title  in  the  grantee  subject  to  be  divested  by  the 
action  of  the  creditors;  and  in  this  case,  (Gould  v.  Steinburg,) 
the  action  of  the  creditors  on  levy  and  sale  of  the  land  upon 
execution,  divested  the  grantee  of  the  title,  and  hence  such 
deed  as  between  these  parties  must  be  treated  as  absolutely  void 
ab  initio."  The  practical  effect  of  each  of  these  forms  of  ex- 
pression is  the  same  as  to  the  matter  under  discussion.  While 
the  phrases  of  the  two  opinions  are  at  variance,  the  meanings 
are  entirely  in  harmony. 

The  petition  for  rehearing  must  be  denied. 


John  Cochlin 

v. 

The  People  of  the  State  of  Illinois. 

1.  Bill  of  exceptions — when  necessary — presumption  where  motion  is  not 
preserved.  Where  a  motion  for  a  new  trial  is  not  preserved  in  a  bill  of  excep- 
tions, it  will  be  presumed  that  it  was  properly  overruled. 

2.  Where  the  evidence  upon  which  a  defendant  is  found  guilty  of  a  crime 
is  not  preserved  in  the  record  by  bill  of  exceptions,  this  court,  on  writ  of 
error,  will  presume  it  was  conclusive  of  his  guilt,  and  contained  nothing  of  a 
palliating  character. 

3.  New  trial — in  criminal  cases.  Where  the  court  has  some  doubt  as  to  the 
guilt  of  the  accused,  but  not  enough  to  authorize  it  to  grant  a  new  trial  for 
that,  reason  alone,  any  misconduct  of  the  jury  pending  the  trial  should  demand 
a  more  prompt  interposition  on  the  part  of  the  court  than  in  a  case  where  there 
is  no  question  as  to  his  guilt;  and  where  the  punishment  is  light,  or  not  dis- 
proportionate to  the  character  of  the  offence  and  its  enormity,  the  court  is  not 
under  the  same  obligation  to  set  aside  the  verdict  for  improper  conduct  in  the 
jury  in  reaching  an  agreement,  as  where,  under  like  circumstances,  the  pun- 
ishment fixed  is  all  the  law  will  allow. 

4.  Same — in  criminal  case,  motion  should  be  made  in  apt  time.  An  application 
for  a  new  trial   in  a  criminal  case   should  be  made  at   the   first  opportunity. 
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Where  there  is  an  unreasonable  delay,  the  cause  of  the  delay  should  be  dis- 
tinctly stated  in  the  affidavit  or  affidavits  upon  which  the  application  is 
founded. 

5.  Same — verdict,  the  result  of  chance.  Where,  under  any  circumstances,  it 
is  clear  or  probable  that  a  verdict  is  the  result  of  chance,  and  not  the  result 
of  the  judgment  of  the  jurors,  and  application  is  made  to  the  court  in  due 
season,  it  should  be  set  aside,  and  a  new  trial  granted. 

6.  Where,  in  a  criminal  case,  all  the  jurors  concur  in  opinion  as  to  the 
guilt  of  the  accused,  which  is  apparent,  but  differ  as  to  the  length  of  time  he 
should  be  sentenced,  and  agree  that  each  will  state  the  time  he  thinks  proper, 
and  that  the  aggregate  of  these  sums,  divided  by  twelve,  shall  be  the  verdict, 
after  which  some  dissent,  and  the  odd  months  are  struck  off,  and  all  then 
agree  as  to  the  time  thus  fixed,  understandingly,  and  there  is  great  delay  in 
making  a  motion  for  a  new  trial,  the  motion  is  properly  overruled. 

Writ  of  Error  to  the  Circuit  Court  of  Stephenson  county; 
the  Hon.  Joseph  M.  Bailey/  Judge,  presiding. 

Mr.  Leonard  Stoskopf,  for  the  plaintiff  in  error: 
Judgments   have   been  reversed   in   criminal   cases   on  the 
ground  of  the  admission   of  improper   evidence,  where,  in   a 
civil  case,  the  same  would  have  been  sustained.     Peck  v.  State, 
2  Humph.  78;  People  v.  Williams,  18  Cal.  187. 

New  trials  have  been  awarded  in  many  civil  cases  where 
the  jurors  adopted  the  method  employed  in  this  case  in  fixing 
the  amount  of  damages.  Where  the  liberty  of  a  citizen  is  at 
stake,  the  courts  should  be  more  liberal  in  granting  new  trials 
than  where  a  mere  matter  of  dollars  and  cents  is  involved. 
Citing  Dunn  et  al.  v.  Hall,  8  Blackf.  32;  Dow  v.  Pernio,  12 
Pick.  527;  Illinois  Central  Railroad  Co.  v.  Able,  59  111.  131; 
Crabtree  v.  State,  3  Sneed,  302 ;   Thompson's  case,  8  Gratt.  638. 

Mr.  James  S.  Cochran,  State's  Attorney,  for  the  People. 

Mr.  Justice  Mulkey  delivered  the  opinion  of  the  Court : 

Plaintiff  in  error  and  one  John  Shelly  were  jointly  indicted, 
at  the  September  term,  1878,  of  the  Stephenson  county  circuit 
court,  for  stealing  from  the  person  of  William  Bell  a  watch 
and    a    large    amount    of  money.      On    arraignment,   Shelly 
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entered  a  plea  of  guilty,  and  was  sentenced  to  the  peniten- 
tiary for  four  years.  Plaintiff  in  error,  upon  being  arraigned, 
entered  a  plea  of  not  guilty,  and  the  cause  was  tried  by  a  jury, 
who  found  him  guilty,  and  fixed  the  time  of  his  confinement 
in  the  penitentiary  at  five  years.  A  motion  for  a  new  trial 
was  made  by  his  counsel,  and  overruled  by  the  court,  and  he 
was  duly  sentenced  to  the  penitentiary,  in  accordance  with  the 
verdict,  for  five  years. 

This  motion  for  a  new  trial  is  not  preserved  in  the  bill  of 
exceptions,  and  we  must  therefore  presume  the  circuit  court 
properly  overruled  it. 

The  accused,  as  appears  from  the  record,  was  sentenced  on 
the  11th  of  September,  and  on  the  24th  of  the  same  month 
his  counsel  entered  a  motion  to  vacate  the  sentence  and  grant 
a  new  trial.  The  motion  was  based  on  an  affidavit  of  the 
bailiff  who  had  charge  of  the  jury  who  tried  the  case,  setting 
forth,  in  substance,  that  when  the  jury  retired  to  consider  of 
their  verdict,  and  agreed  on  finding  the  defendant  guilty,  the 
members  of  the  jury  differed  widely  as  to  the  period  of  his 
confinement  in  the  penitentiary,  ranging  from  one  to  ten  years; 
that  they  finally  agreed  that  each  juror  should  privately  write 
upon  a  ballot  the  length  of  time  he  thought  the  accused  should 
be  confined  in  the  penitentiary,  and  that  these  several  periods 
as  shown  by  the  ballots  should  be  added  together  and  the 
aggregate  divided  by  twelve,  and  that  the  result  thus  obtained 
should  be  adopted  as  their  verdict;  that  upon  taking  the  vote 
in  this  manner,  and  aggregating  the  number  of  years,  it  gave 
a  total  of  sixty-three  or  sixty-five  years,  which  being  divided 
by  twelve  gave  a  period  of  five  years  and  three  or  five  months ; 
that  upon  the  result  being  thus  ascertained,  those  of  the  jurors 
who  were  in  favor  of  the  shorter  term  of  punishment  expressed 
themselves  dissatisfied,  and  proposed  to  ballot  again.  To  this 
proposition  the  others  dissented,  but  proposed  that  they  would 
throw  off  the  odd  months  over  five  years,  and  this  proposition 
was  finally  agreed  to,  and  a  verdict  rendered  accordingly. 

The  court,  upon  this  state  of  facts,  refused  to  set  aside  the 
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conviction  and  grant  a  new  trial,  and  the  only  question  pre- 
sented by  the  record  is,  whether  the  court  erred  in  doing  so. 

Every  case  of  this  character  must  depend  to  some  extent 
upon  its  own  circumstances.  Where  in  the  mind  of  the  court 
there  is  some  question  as  to  the  guilt  of  the  accused,  but  not 
enough  to  authorize  it  to  interfere  for  that  reason  alone,  any 
misconduct  of  the  jury,  pending  the  trial,  should  demand  a 
more  prompt  interposition  on  the  part  of  the  court  than  in  a 
case  where  there  is  no  question  as  to  his  guilt.  Again,  where 
the  guilt  of  the  accused  is  manifest,  and  the  punishment  fixed 
by  the  verdict  is  not  unusual,  or  at  all  disproportionate  to 
the  character  of  the  offence  and  its  enormity,  as  shown  by  the 
proofs,  the  court  would  not  be  under  the  same  obligation  to 
set  it  aside  on  account  of  improper  methods  having  been  used 
by  the  jury  for  the  purpose  of  reaching  an  agreement,  as  in 
a  case  where,  under  like  circumstances,  the  punishment  was 
manifestly  all  the  law  would  permit  under  the  circumstances 
proven.  Where,  under  any  circumstances,  it  is  clear  or  proba- 
ble that  a  verdict  is  the  result  of  mere  chance,  and  not  the 
exercise  of  the  judgments  of  the  jurors,  and  application  is 
made  to  the  court  in  due  season,  it  should  be  set  aside.  This 
is  the  general  rule.  But  where  an  irregularity  has  occurred  of 
the  kind  shown  in  this  case,  and  there  is  no  question  as  to  the 
guilt  of  the  accused,  and  the  punishment  is  not  at  all  unusual 
or  excessive,  and  there  has  been  great  delay  in  making  the 
application  to  have  the  verdict  set  aside,  as  was  the  case  here, 
and  it  is  clear  that  the  verdict  was  not  altogether  the  result 
of  chance,  as  is  shown  here,  it  will  not  be  error  in  the  court 
to  refuse  to  set  aside  the  verdict. 

Section  3322  of  the  7th  edition  of  Wharton's  Criminal  Law 
is  exactly  in  point  on  this  question.  It  is  as  follows  :  "And 
so  where  the  jury  concurred  in  opinion  as  to  the  guilt  of  the 
prisoner,  but  differed  as  to  the  length  of  time  for  which  he 
should  be  sentenced  to  the  penitentiary,  and  they  agreed  that 
each  should  state  the  time  for  which  he  would  send  him  to 
the  penitentiary,  and  that  the   aggregate  of  these  periods  di- 


414  Cochlin  v.  The  People.  [Sept.  T. 

Opinion  of  the  Court. 

vided  by  twelve  should  be  the  verdict,  and  after  it  was  done 
they  struck  off  the  odd  months,  and  all  agreed  to  the  verdict 
understanding  what  it  was: — it  was  held  this  was  not  misbe- 
havior in  the  jury  for  which  the  verdict  would  be  set  aside." 
Citing  Thompson's  case,  8  Grattan,  638. 

The  charge  against  the  accused  in  this  case  was  of  a  very 
grave  character.  His  co-defendant  did  not  deem  it  best  or 
prudent  to  submit  his  case  to  a  jury,  but  threw  himself  upon 
the  clemency  of  the  court,  and  was  sentenced  to  the  peniten- 
tiary for  four  years. 

We  are  unable  to  say  what  the  evidence  against  the  defend- 
ant in  error  was,  for  the  reason  he  has  not  preserved  it  in  the 
record.  But  we  are  justified  in  assuming  that  it  was  conclu- 
sive of  his  guilt,  and  contained  nothing  of  a  palliating  char- 
acter ;  otherwise  his  counsel  would  have  taken  advantage  of  it 
by  preserving  it  in  the  bill  of  exceptions. 

For  the  purposes  of  passing  upon  this  question  we  must 
there  lore  start  out  with  the  crime  confessed  upon  the  record, 
without  a  single  circumstance  to  mitigate  its  enormity.  While 
the  conduct  of  the  jury  was  highly  reprehensible,  and  a  fla- 
grant violation  of  the  duty  which  they  owed  to  the  prisoner, 
the  people,  and  themselves,  yet  it  is  evident  that  the  verdict 
finally  reached  was  not  the  product  of  the  previous  agreement 
into  which  the  jury  had  entered.  The  affidavit  of  the  officer 
shows  that  this  result,  when  announced,  was  repudiated  by 
some  of  the  jurors,  and  that  afterwards  there  was  some  de- 
liberation between  the  members  of  the  jury,  and  some  con- 
cessions made  with  respect  to  their  verdict.  Nor  was  the 
exact  result  thus  obtained  ever  accepted  or  returned  by  the 
jury  as  their  verdict. 

To  have  carried  out  the  agreement  as  made  would  have 
added  from  three  to  five  months  to  the  term  of  his  confine- 
ment in  the  penitentiary.  The  fact  that  some  of  the  jurors 
differed  widely  in  the  first  instance  as  to  the  quantum  of  pun- 
ishment is  one  to  which  little  weight  can  be  attached.  This 
is  a  common  occurrence.     Nor  is  the  fact  that  this  difference 
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of  opinion  was  finally  harmonized  to  be  urged  against  the 
verdict.  To  do  so  would  render  the  whole  jury  system  utterly 
impracticable.  Without  some  deference  to  each  other's  judg- 
ments, some  compromise  of  opinion,  some  yielding  of  personal 
inclinations  to  the  general  judgment,  juries  would  scarcely 
ever  agree  upon  matters  of  mere  opinion. 

Under  the  facts  in  this  case  we  are  unable  to  say  that  the 
verdict  finally  returned  by  the  jury  was  not  the  result  of  their 
deliberate  convictions  at  the  time  it  was  returned. 

It  is  also  urged  by  counsel  that  the  punishment  is  excessive. 
We  do  not  think  so.  Assuming  the  facts  charged  in  the  in- 
dictment to  have  been  proved,  and  that  is  not  questioned,  we 
can  hardly  conceive  of  a  more  flagrant  larceny,  and  the  jury 
might  have  doubled  the  time  of  his  confinement  in  the  peni- 
tentiary and  the  court  could  not  have  properly,  for  that  rea- 
son, disturbed  the  verdict. 

Testing  the  case  before  us  by  this  rule,  it  is  evident  that  the 

court  below  committed   no  error  in  refusing  to  set    aside  the 

judgment  and  grant  a   new  trial,  and  the  judgment  of  that 

court  must  therefore  be  affirmed. 

Judgment  affirmed. 


The  Chicago  Dock  and  Canal  Company 
v. 

GWINTHLEAN   H.    KlNZIE. 

1.  Parol  evidence — to  identify  lot  in  deed.  Where  the  description  of  land 
in  a  mortgage  was  ''water  lot  36  in  Kinzie's  addition  to  Chicago,  the  dimen- 
sions and  description  of  which  will  fully  appear  by  reference  to  the  map  of 
said  addition,  now  on  file  in  the  recoi'der's  office  of  Cook  county,"  and  the 
plat  as  recorded  contained  no  number  36,  but  showed  lots  numbered  from  1  to 
35  running  from  west  to  the  east,  leaving  a  triangular  piece  of  ground  east  of 
water  lot  No.  35,  and  extending  to  the  shore  of  Lake  Michigan:  Held,  that  it 
was  competent  to  show  by  parol  that  such  triangular  strip  between  lot  35  and 
the  lake  shore  was  known  and  recognized  as  water  lot  No.  36,  and  thus  identify 
the  lot  described  in  the  mortgage. 
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2.  Accretions — when  they  pass  to  grantee  of  land.  Where  land  is  conveyed 
bounded  on  one  side  by  Lake  Michigan,  the  line  between  the  land  and  the  water 
will  form  a  boundary,  and  such  line  will  follow  the  receding  water,  and  the 
accretion  thus  formed  will  pass  to  the  grantee,  not  as  appurtenant  to  the  land 
granted,  but  as  a  part  of  it.  The  rule  is  the  same  where  a  lot  is  described  by 
reference  to  a  recorded  map  or  plat  showing  a  boundary  by  the  lake  on  one 
side. 

3.  Process — sufficiency  of  return.  The  return  upon  a  writ  of  scire  facias  to 
foreclose  a  mortgage  was  as  follows :  "The  within  A  B  an  C  D  hath  not  any- 
thing in  my  bailiwick  or  p lac,  or  by  which  I  can  give  notice  as  I  am  within 
commanded,  nor  is  the  said  A  B  an  C  D  found  in  the  same:"  Held,  that  the 
words  "bailiwick  or  plac"  mean  and  should  be  read  "county,"  and  that  the 
word  "an"  should  be  construed  in  its  popular  sense  and  disjunctively,  as 
Bliowing  that  neither  of  the  defendants  could  be  found,  and  that  such  a  return 
upon  two  several  writs  properly  issued  gave  the  court  jurisdiction. 

4.  Same — effect  of  a  finding  as  to  process  and  service.  Where  a  judgment  of 
foreclosure  on  scire  facias  recites  that  two  separate  writs  of  scire  facias  issued 
in  the  cause  have  been  returned  nihil,  and  one  of  the  writs  found  in  the 
papers  bears  date  subsequent  to  the  date  of  the  judgment,  it  will  be  pre- 
sumed, in  the  absence  of  proof  to  the  contrary,  that  there  must  have  been 
another  writ  issued  and  returned  nihil,  which  has  been  lost  from  the  files  or 
destroyed.  This  presumption  is  not  overcome  by  the  mere  presence  in  the 
record  of  a  defective  writ  or  return. 

5.  Same  —  mistake  in  date  not  fatal  in  a  collateral  proceeding.  Where  a 
writ  of  scire  facias  was  dated  May  21,  1848,  the  sheriff's  return  thereon  was 
of  the  date  of  April  21,  1848,  and  judgment  was  rendered  on  May  4,  of  the 
same  year,  which  contained  a  recital  as  to  the  process,  showing  it  then  to 
have  been  before  the  court:  Held,  that  this  was  sufficient  to  show  a  mistake 
or  clerical  error  in  the  date  of  the  process,  and  that  it  was  in  fact  issued 
more  than  ten  days  before  the  term  at  which  the  judgment  was  rendered, 
and  the  judgment  could  not  be  attacked  collaterally  on  account  of  the  error 
in  the  date. 

6.  Execution — sufficiency  of  evidence  to  show  upon  what  judgment  issued. 
Where  the  records  of  a  court  are  destroyed  by  fire,  and  resort  is  necessarily 
had  to  abstracts  taken  from  the  records  to  prove  the  existence  and  contents 
of  a  judgment,  and  of  a  sale  on  execution  thereunder,  and  the  memorandum 
relating  to  the  execution  does  not  state  the  date  of  the  judgment,  but  such 
memorandum  immediately  follows  that  in  relation  to  the  judgment,  which 
states  the  date  of  the  judgment  correctly,  the  two  in  connection  will  suffi- 
ciently show  that  the  execution  was  issued  on  the. proper  judgment. 

7.  Judicial  sale — misrecital  in  deed  of  date  of  judgment.  A  mistake  in  re- 
citing, in  a  sheriff's  deed  for  land  sold  on  execution,  the  date  of  the  judgment, 
upon  wliich  the  execution  issued,  will  not  affect  the  validity  of  the  title. 
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8.  Same — variance  as  to  amount  of  judgment.  A  sale  under  execution  many 
years  after  the  proceedings  were  had,  and  after  the  destruction  of  the  records 
of  the  court,  was  attacked  collaterally  on  the  ground  of  a  variance  between 
the  date  and  the  amount  of  the  judgment,  and  the  recitals  in  the  certificate 
of  purchase  and  the  sheriff's  deed  as  to  the  same.  Two  abstracts  were  offered 
in  evidence,  both  of  which  showed  the  judgment  to  be  for  $1617.50,  one 
stating  and  also  for  costs,  but  neither  stated  the  amount  of  the  judgment  re- 
cited in  the  execution.  The  abstracts  of  the  certificate  of  purchase  and 
sheriff's  deed  both  stated  the  amount  of  the  judgment  to  be  $1629.91^:  Held, 
that  in  the  absence  of  proof  of  any  other  judgment  between  the  same  parties 
under  which  the  sale  could  have  been  made,  it  was  but  fair  to  presume,  under 
the  peculiar  circumstances  of  the  case,  that  this  difference  was  made  up  of 
the  costs  of  the  suit,  and  the  variance  should  not  be  considered  material. 

Appeal  from  the  Superior  Court  of  Cook  county;  the 
Hon.  Samuel  M.  Mooke,  Judge,  presiding. 

Appellee  filed  her  petition  in  the  Superior  Court  of  Cook 
county,  on  the  27th  of  March,  1874.  It  states:  That  the 
petitioner  claims  to  be  endowed  of  part  of  the  north  fraction 
of  section  10,  township  39  1ST.,  range  14  E.  of  3d  principal 
meridian,  Cook  county,  Illinois,  embraced  within  the  follow- 
ing boundaries:  beginning  at  the  S.  W.  corner  of  lot  4  in 
block  8,  in  the  Chicago  Dock  and  Canal  Company's  subdivi- 
sion of  the  original  water  lot  35,  and  accretions  thereto,  and 
all  of  block  8  and  accretions,  and  that  part  of  block  19  lying 
east  -of  sub-block  2,  all  in  Kinzie's  addition  to  Chicago; 
running  thence,  by  direct  line,  in  a  southerly  direction  to  the 
S.  W.  corner  of  water  lot  35,  in  Kinzie's  addition  to  Chicago, 
at  the  Chicago  river;  thence  easterly  along  the  Chicago  river 
to  the  shore  line  of  Lake  Michigan;  thence  northerly  along 
said  shore  line  to  a  point  where  the  south  boundary  of 
Indiana  street  intersects  said  lake  shore;  thence  by  a  direct 
line  to  the  place  of  beginning. 

The   petition  sets   forth   as   the   foundation  of  petitioner's 

claim  the  following:     That   in    November,    1834,    petitioner 

and  Robert  A.  Kinzie  were  lawfully  married;  petitioner  was 

the  wife  of  Robert  A.  Kinzie  from   that  time  until  his  death, 

'November  13,  1873.     Robert  A.  Kinzie  died   intestate,  leav- 

27—93  III. 
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ing  petitioner  entitled  to  dower  in  her  said  husband's  lands. 
Said  Robert  A.  Kinzie  was  in  1837  seized  in  fee  simple  of  the 
north  fraction  of  section  10.  Petitioner's  right  of  dower  in 
said  lands  was  never  released. 

The  land  first  above  described,  in  which  petitioner  claims 
dower,  forms  a  part  of  said  north  fraction  of  section  10,  and 
the  accretions  thereto. 

The  Chicago  Dock  and  Canal  Company  is  in  possession 
of  said  lands,  and  claims  to  own  the  same  by  title  through 
Robert  A.  Kinzie.  More  than  one  month  has  elapsed  since 
the  death  of  Robert  A.  Kinzie,  and  defendant  has  not  laid  off 
petitioner's  dower  in  said  lands. 

Then  follows  the  prayer. 

The  answer  of  the  Chicago  Dock  and  Canal  Company 
denies  petitioner's  claim  to  dower  in  said  lands. 

Admits  that  petitioner  and  Robert  A.  Kinzie  were  married 
in  November,  1834,  and  that  petitioner  remained  the  wife  of 
Robert  A.  Kinzie  until  his  decease,  in  November,  1873. 

Admits  that  petitioner  is  entitled  to  dower  in  the  lands  of 
which  Robert  A.  Kinzie  was  seized  during  the  marriage,  and 
in  which  dower  right  has  not  been  released  or  barred. 

Denies  that  Robert  A.  Kinzie  was,  during  said  marriage, 
seized  of  the  north  fraction  of  section  10,  described  in  the 
petition,  but  admits  that  said  Kinzie,  before  his  intermarriage 
with  petitioner,  was  the  owner  of  said  north  fraction  of  sec- 
tion 10,  and  about  February  2d,  1833,  subdivided  said  north 
fraction  of  said  section  into  blocks,  lots,  streets  and  alleys, 
under  the  name  of  "Kinzie's  addition  to  Chicago,"  and  on 
February  22,  1833,  filed  for  record  a  plat  of  said  subdivision, 
which  was  recorded  in  book  A  of  maps,  pages  311  and  312, 
and  in  book  11  of  maps,  page  149.  Defendant  is  unable  to 
state  whether  said  plat  was  accurate  or  not. 

States  that  by  said  subdivision  and  plat  block  19  of  said 
Kinzie's  addition  was  bounded  on  the  north  by  Indiana  street, 
on  the  east  by  Lake  Michigan,  on  the  south  by  Illinois  street, 
and  on   the  west  by  Sand   street  (now  St.  Clair  street),  and" 
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block  8  was  immediately  south  of  block  19,  and  bounded  on 
the  north  by  Illinois  street,  on  the  east  by  Lake  Michigan, 
on  the  south  by  North  Water  street,  and  on  the  west  by  said 
Sand  street.  Water  lot  35  was  north  of  the  east  portion  of 
block  8,  and  was  bounded  on  the  north  by  North  Water 
street,  on  the  west  by  water  lot  34,  on  the  south  by  Lake 
Michigan,  and,  according  to  declarations  of  Robert  A.  Kinzie, 
on  the  east  by  Lake  Michigan. 

Admits  that  since  the  recording  of  the  plat  of  Kinzie's 
Addition,  it  was  claimed  there  was  left  on  the  east  side  of  the 
north  front  of  water  lot  35,  and  between  the  north  of  said 
water  lot  and  the  lake,  a  small,  triangular  piece  of  land, 
bounded  on  the  north  by  North  Water  street,  on  the  south 
and  east  by  the  lake,  on  the  west  by  water  lot  35,  the  north 
line  of  said  piece  being  24  feet,  and  the  west  line  126  feet  in 
length.  Denies  that  there  was  at  the  time  of  recording  said 
plat  any  such  triangular  piece  of  land,  or  any  land  between 
water  lot  35  and  the  lake. 

Says  that  the  tract  in  which  petitioner  claims  dower  em- 
braces the  east  part  of  water  lot  35,  and  east  parts  of  blocks 
8  and  19,  whether  formed  by  accretions  or  otherwise,  lying 
between  the  same  and  the  lake,  and  north  of  the  present 
channel  of  the  Chicago  river,  of  which  the  accretions  are 
now  many  times  larger  than-  the  ground  embraced  in  said 
boundaries  appearing  on  the  original  plat  of  Kinzie's  addi- 
tion, which  accretions  have  been  developed  and  made  valuable 
by  defendant  at  an  expense  of  over  $250,000. 

The  answer  further  alleges  that  said  Robert  A.  Kinzie, 
prior  to  his  marriage  with  the  petitioner,  and  on  the  25th  day 
of  February,  1833,  by  deed  of  that  date,  conveyed  water  lot 
35  and  block  19  in  Kinzie's  addition,  according  to  the  plat 
of  said  addition  then  on  record,  to  John  H.  Kinzie,  under 
whom  defendant  claims  title,  and  after  that,  and  prior  to  said 
marriage,  to  wit:  on  Februaiy  26th,  1833,  by  deed  of  that 
date,  said  Robert  A.  Kinzie  conveyed  block  8  of  Kinzie's 
addition  to    David    Hunter,   through    whom    the    defendant 
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claims  title  thereto.  Defendant  insists  that  by  such  deeds  all 
the  interest  of  said  Kinzie  then  held,  or  to  be  acquired  in 
said  lands,  passed  to  his  grantees,  and  has  become  vested 
in  defendant;  that  said  Kinzie  did  not  thereafter  become 
revested  with  the  title  to  said  lands,  and  was  not  at  the  time 
of  his  intermarriage  with  petitioner,  or  thereafter,  seized  of 
any  estate,  or  interest  therein,  entitling  petitioner  to  dower  in 
any  part  thereof,  or  in  the  accretions  thereto,  and  defendant 
will  claim  the  same  benefit  of  said  conveyances  and  the  facts 
set  forth  as  though  pleaded  specially  in  bar  of  petitioner's 
claim  of  dower. 

Defendant  says,  as  to  petitioner's  claim  for  dower  in  the 
accretions  to  said  lot  35,  that  after  the  accretions  along  the 
shore  of  the  lake  had  accumulated  so  as  to  form  a  consider- 
able body  of  land  to  the  east  of  the  original  boundary  of 
water  lot  35,  the  piece  of  land  north  of  Water  street,  and  east 
of  a  line  parallel  with  and  60  feet  distant,  to  the  west  line  of 
lot  35,  became  generally  known  as  water  lot  36,  Kinzie's  addi- 
tion, and  on  or  about  the  18th  of  January,  1838,  said  Robert 
A.  Kinzie,  and  petitioner,  his  wife,  by  mortgage  acknowl- 
edged in  due  form,  have  barred  petitioner's  right  of  dower 
therein,  conveyed  with  other  property  said  land  by  descrip- 
tion of  ""Water  lot  thirty-six  in  Kinzie's  addition  to 
Chicago,"  with  a  reference  to  the  map  of  said  addition,  then 
of  record,  for  dimensions  and  situation  of  said  lot,  to  Fred- 
erick E.  Backus  and  Nathaniel  Witherell,  as  security  for 
$1,000,  due  from  said  Kinzie  to  them — which  mortgage  was 
recorded  April  23d,  1838,  in  book  P  of  Mortgages,  page  362, 
and  this  indebtedness  not  being  paid  at  maturity,  said  Backus 
and  Witherell  afterwards,  on  December  10th,  1847,  com- 
menced a  proceeding  by  scire  facias  in  the  Cook  county  court 
to  foreclose  said  mortgage,  and  on  December  14th,  1847,  a 
writ  of  scire  facias  issued  out  of  said  court,  returnable  to  the 
then  next  February  term,  commanding  said  Kinzie  and 
petitioner  to  appear  in  said  court  and  show  cause  why  said 
mortgage  should   not  be   foreclosed  for  non-payment  of  said 
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indebtedness;  and  afterwards,  on  January  31st,  1848,  said 
writ  was  returned  into  court  by  the  sheriff  with  his  in- 
dorsement thereon,  certifying  that  said  Kinzie  and  said 
petitioner  are  not  found  in  his  county;  and  afterwards,  on 
April  21,  1848,  an  alias  writ  of  scire  facias  issued,  returnable 
to  the  May  term,  which  alias  writ  was  returned  before  the 
next  day  of  said  May  term  by  the  sheriff,  with  his  indorse- 
ment certifying  that  said  Kinzie  and  said  petitioner  are  not 
found  in  his  county;  and  afterwards,  at  said  May  term,  to- 
wit,  on  May  4th,  1848,  it  appearing  that  two  writs  issued  in 
said  cause  had  been  returned  nihil  and  said  Kinzie  and  peti- 
tioner, his  wife,  being  called,  and  defaulted  of  record,  said 
court  thereupon  assessed  the  damages  upon  said  mortgage,  and 
found  due  $1617.56,  principal  and  interest,  and  thereupon, 
ordered  that  said  Backus  and  Witherell  have  execution 
against  said  water  lot  36  in  Kinzie's  addition  to  Chicago,  and 
other  property  described  in  said  mortgage,  for  payment  and 
satisfaction  of  said  amount;  and  defendant  says  that  after- 
wards, on  June  16th,  1848,  in  pursuance  of  such  order  and 
special  writ,  execution  was  issued  out  of  said  court  against 
said  water  lot  36,  and  other  property,  for  the  sum  aforesaid, 
to  the  sheriff  of  said  county,  who  levied  upon  said  lot  and 
other  property  therein  described,  and  after  due  notice,  offered 
the  same  for  sale  at  public  auction,  and  said  water  lot  36  was 
struck  off  and  sold  to  one  Benjamin  Jones  for  $1200,  and  said 
sheriff  executed  a  certificate  of  sale  as  required  by  law;  and 
said  lot  not  having  been  redeemed,  said  sheriff  afterwards,  on 
July  29,  1850,  made  a  deed  to  said  Jones  of  said  water  lot 
36,  and  defendant  claims  that  by  the  execution  of  said  mort- 
gage, the  foreclosure  thereof,  and  the  sale  and  conveyance 
thereunder,  said  Robert  A.  Kinzie  and  petitioner  were  di- 
vested of  all  right,  title  and  interest  in  and  to  the  said  water 
lot  36,  that  is  to  say  in  and  to  all  the  land  lying  east  of  water 
lot  35,  in  said  Kinzie's  addition,  and  between  said  lot  and  the 
waters  of  lake  Michigan,  known  as  water  lot  36,  whether  the 
same    was    wholly  formed    by  accretions   subsequent   to   the 
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laying  out  of  said  Kinzie's  addition  or  not,  and  that  said  peti- 
tioner is  barred  by  reason  thereof  from  claiming  dower  in 
said  lot  and  the  accretions  thereto. 

Defendant  further  says  that  said  Kinzie  was  not  thereafter 
re-invested  with  any  title  or  interest  in  said  land,  and  that 
the  title  thereto  subsequently  by  mesne  conveyance  became 
vested  in  defendant,  and  defendant  claims  the  same  benefit  of 
said  facts  as  though  specially  pleaded  in  bar  of  petitioner's 
claim  of  dower  in  said  land  lying  east  of  original  lot  35;  and 
defendant,  expressly  denying  that  petitioner  has  any  dower  or 
right  of  dower  in  any  portion  of  the  land  described  in  her 
said  petition,  admits  that  it  is  the  owner  of  all  said  tract  of 
land,  and  that  at  the  time  of  filing  said  petition  more  than 
two  months  have  elapsed  since  the  death  of  said  Robert  A. 
Kinzie,  and  further  says  that  after  acquiring  title  thereto, 
and  about  the  year  1869,  defendant  re-subdivided  the  same 
into  lots,  blocks,  streets  and  alleys  under  the  name  of  the 
Chicago  Dock  and  Canal  Company's  subdivision  of  original 
water  lot  35  and  the  accretions  thereto,  of  all  of  block  8  and 
accretions,  and  of  that  part  of  block  19  lying  east  of  sub- 
block  two  (2),  all  in  Kinzie's  addition  to  Chicago,  and  the 
map  or  plat  thereof,  duly  certified  and  acknowledged,  was 
afterwards  recorded  in  the  recorder's  office  of  Cook  county. 

The  decree  finds  that  complainant  is  the  widow  of  Robert 
A.  Kinzie,  deceased,  and  that  complainant  and  Robert  A. 
Kinzie  were  married  in  November,  1834;  that  said  Kinzie 
died  December  13,  1873;  that  on  November  22,  1833,  said 
Kinzie  subdivided  said  fractional  section  10  into  lots  and 
blocks  and  recorded  a  plat  thereof;  that  at  the  time  of  such 
subdivision,  there  was  a  triangular  strip  of  land  on  the  east 
side  of  water  lot  35,  as  the  same  was  laid  down  on  said  plat, 
which  was  not  numbered  on  said  plat,  but  was  bounded  therein 
on  the  north  by  North  Water  street,  on  the  west  by  water  lot 
35,  and  on  the  east  and  south  by  Lake  Michigan',  as  it  then 
ran.  That  since  the  making  and  recording  of  said  plat,  a  tract 
of  land  has  been  formed  by  gradual  and  imperceptible  accre- 
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tions  on  the  east  side  of  and  adjoining  said  triangular  piece  of 
land  by  the  recession  of  the  waters  of  Lake  Michigan.  That 
on  March  9,  1837,  Robert  A.  Kinzie  obtained  a  patent  from 
the  United  States  of  all  of  fractional  section  10  aforesaid. 
That  during  said  marriage  said  Robert  A.  Kinzie  was  seized 
iu  fee  of  all  that  fractional  section  not  conveyed  by  him  before 
said  marriage.  That  said  Kinzie  was  seized  in  fee  during  said 
marriage  of  all  that  triangular  piece  of  land  last  described, 
and  bounded  as  follows :  beginning  at  the  north-east  corner 
of  water  lot  35  in  Kinzie's  addition  aforesaid,  and  running 
thence  southerly  along  the  eastern  boundary  of  water  lot  35 
300  feet,  thence  northerly  on  a  line  following  the  direction 
of  the  shore  of  Lake  Michigan,  as  it  formerly  ran,  to  a 
point  on  the  southern  boundary  of  North  Water  street  24  feet 
east  of  the  north-east  corner  of  said  water  lot  35,  thence  west 
along  said  north  boundary  of  North  Water  street  24  feet  to 
the  place  of  beginning,  together  with  all  the  accretions  that  had 
or  might  form  east  the*reof  and  adjoining  thereto,  and  that  he 
was  also  seized  in  fee  simple  of  an  estate  of  inheritance  of  the 
south  half  of  Water  street  to  the  centre  of  said  street  opposite 
the  same,  subject  to  the  right  of  user  of  the  city  of  Chicago. 
That  North  Water  street  was  not  continued  as  a  street  on  said 
accretions;  that  during  said  marriage,  and  on  January  18, 
1838,  said  Kinzie  and  petitioner  conveyed  to  Frederick  R. 
Backus  and  Nathaniel  Witherell,  Jr.,  by  mortgage,  said  tri- 
angular piece  of  land  above  described,  with  other  property,  to 
secure  payment  of  $1000.  That  at  that  time  there  had  been 
formed  east  of  and  adjoining  said  triangular  piece  of  land, 
about  400  feet  of  new  land  by  gradual  and  imperceptible  ac- 
cretions from  the  waters  of  Lake  Michigan ;  that  said  accretions 
were  not  included  in  said  mortgage  by  the  description  therein 
contained.  That  subsequently  said  mortgage  was  filed  in  the 
county  court  of  Cook  county  by  said  Backus  and  Witherell, 
and  a  writ  of  scire  facias  issued  thereon  against  said  Kinzie 
and  petitioner,  and  subsequently  such  proceedings  were  had 
therein  that  a  judgment  was  obtained,  and  special  execution 
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issued  against  the  property  described  in  said  mortgage,  and  a 
sale  thereof  made  and  a  sheriff's  deed  issued  therein  to  one 
Benjamin  Jones,  and  that  said  foreclosure  proceedings  and  the 
judgment,  execution,  sale  and  sheriff's  deed  to  Jones  were  all 
irregular  and  void,  and  that  they  be  set  aside  and  petitioner 
permitted  to  redeem  from  said  mortgage  on  payment  of  her 
proper  and  proportionate  share  thereof.  Decrees  that  petitioner 
be  endowed  of  all  the  accretions  east  and  adjoining  said  triangu- 
lar piece  of  land  above  described,  and  bounded  as  follows:  com- 
mencing at  a  point  on  the  S.  line  of  W.  Water  street  24  feet  E. 
of  the  N.  E.  corner  of  water  lot  35,  as  laid  out  in  the  plat  of 
Kinzie's  addition  to  Chicago,  thence  N.  27  feet  to  the  centre  of 
N.  Water  street,  thence  E.  to  the  W.  boundary  of  Lake  Michi- 
gan, thence  southerly  along  the  line  of  Lake  Michigan,  as  it 
now  is,  327  feet  more  or  less  to  a  point  directly  E.  of  a  point 
on  the  E.  line  of  said  water  lot  35,  300  feet  S.  of  the  N.  E. 
corner  thereof,  thence  W.  to  said  point  on  the  E.  line  of  said 
water  lot  35,  300  feet  S.  of  said  N.  E.  corner  thereof,  distant 
in  a  northerly  direction  in  a  straight  line  to  a  point  on  the  S. 
line  of  said  N.  Water  street,  24  feet  E.  of  the  said  N.  E.  corner 
of  said  water  lot  35,  being  the  place  of  beginning.  Further 
decrees  that  said  petitioner  be  endowed  of  said  triangular  strip 
of  land  hereinbefore  described,  on  redeeming  the  same  from 
said  mortgage.  That  said  foreclosure  proceedings  in  said 
county  court,  and  the  judgment,  execution,  sale  and  the  sher- 
iff's deed  to  Benjamin  Jones,  are  all  irregular  and  void,  and 
that  petitioner  be  allowed  to  redeem  the  property  covered  by 
said  mortgage  on  payment  of  her  proportionate  share  thereof. 
And  it  appearing  that  the  parties  have  waived  the  appoint- 
ment of  commissioners,  and  have  agreed  that  in  lieu  of  the 
assignment  by  commissioners,  certain  lands  may  be  set  off  to 
petitioner  for  life,  as  follows:  it  is  decreed  that  there  be  set 
off  to  petitioner,  for  life,  said  lots  35,  36  and  37  in  said  Chicago 
Dock  and  Canal  Company's  subdivision,  and  that  petitioner 
have  possession  thereof,  and  that  she  recover  the  sum  of  $1500 
as  damages  for  detention  of  dower, — that  the  same  be  charged 
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upon  said  premises.  That  defendant  be  allowed  an  appeal  to 
the  Supreme  Court  on  bond  of  $2500,  with  certificate  of  evi- 
dence in  thirty  days. 

Mr.  Jno.  N.  Jewett,  for  the  appellant. 

Messrs.  Caulfield,  Patton  &  Honore,  and  Mr.  Geo.  C. 
Christian,  for  the  appellee. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the 
Court : 

Two  questions  arise  upon  this  record  :  1st.  Is  the  property 
in  which  appellee  claims  dower,  described  in  the  petition  as 
"part  of  the  north  fraction  of  section  10,  township  39  N., 
range  14  E.  of  3d  principal  meridian,  Cook  county,  Illinois, 
embraced  within  the  following  boundaries:  beginning  at  the 
S.  W.  corner  of  lot  4  in  block  8,  in  the  Chicago  Dock  and 
Canal  Company's  subdivision  of  the  original  water  lot  35,  and 
accretions  thereto,  and  all  of  block  8  and  accretions,  and  that 
part  of  block  19  lying  east  of  sub-block  2,  all  in  Kinzie's  addi- 
tion to  Chicago,  running  thence  by  direct  line  in  a  southerly 
direction  to  the  S.  W.  corner  of  water  lot  35,  in  Kinzie's  addi- 
tion to  Chicago,  at  the  Chicago  river,  thence  easterly  along 
the  Chicago  river  to  the  shore  line  of  Lake  Michigan,  thence 
northerly  along  said  shore  line  to  a  point  where  the  south 
boundary  of  Indiana  street  intersects  said  lake  shore,  thence 
by  a  direct  line  to  the  place  of  beginning,"  included  in  the 
mortgage  executed  by  Robert  A.  Kinzie  and  appellee,  his  wife, 
to  Frederick  E.  Backus  and  Nathaniel  Witherell,  Jr.,  on  the 
18th  of  January,  1838? 

2d.  If  it  is  included,  are  the  proceedings  to  foreclose  that 
mortgage  void  as  found  by  the  decree  below? 

1st.  The  property  described  in  the  mortgage  is  "water  lot 
36  in  Kinzie's  addition  to  Chicago, — the  dimensions  and  de- 
scription of  which  will  fully  appear  by  reference  to  the  map 
of  said  addition  now  on  file  in  the  recorder's  office  of  Cook 
county." 
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Robert  A.  Kinzie  entered  the  north  fraction  of  section  10, 
being  that  portion  of  fractional  section  10  lying  north  of  the 
Chicago  river,  on  the  7th  of  May,  1831;  and  early  in  Feb- 
ruary, 1833,  he  laid  out  therein  Kinzie's  addition  to  Chicago, 
and  filed  the  map  or  plat  of  that  addition,  in  the  recorder's 
office  of  Cook  county,  on  the  22d  day  of  the  same  month. 
This  map,  it  appears,  was  again  recorded,  the  last  record  ex- 
hibiting some  difference  of  lines  and  measurement  from  the 
first,  but  none  that  are  of  any  consequence  to  the  present  con- 
troversy. The  original  map  and  records  having  been  destroyed 
in  the  great  fire  of  October,  1871,  copies  or  tracings  from  the 
records,  that  had  been  made  for  purposes  foreign  to  the  present 
case,  were  given  in  evidence.  By  them  the  portion  of  the 
addition  under  consideration  is  shown  by  the  plat  on  the  page 
following,  (427.) 

Before  his  marriage  with  appellee,  Robert  A.  Kinzie,  on 
the  25th  of  February,  1833,  conveyed  block  19  and  water  lot 
35  to  John  H.  Kinzie,  and  on  the  next  day  he  conveyed  block 
8  to  David  Hunter,  and  there  is  in  the  evidence  no  foundation 
for  a  claim  of  dower  in  behalf  of  appellee  in  the  property 
thus  conveyed. 

The  water  lots  were  numbered  from  west  to  east,  and  it  will 
be  observed  there  is  no  number  36,  but  next  east  of  No.  35 
there  is  a  vacant  strip,  of  a  triangular  shape,  unnumbered, 
extending  from  No.  35  to  the  lake  shore,  which  is  the  prop- 
erty in  controversy.  When  the  addition  was  laid  out,  this 
was  about  24  feet  in  width  on  Water  street,  and  extended 
some  300  feet  on  the  east  line  of  lot  No.  35.  It  is  also  con- 
tended by  counsel  for  appellee,  and  may  be  conceded,  that  the 
south  line  of  Water  street  was  not  extended  east  beyond  the 
east  line  of  lot  No.  35. 

In  the  year  1834,  Chicago  river  was  straitened,  at  and  near 
its  mouth,  by  cutting  through  the  sand-bar,  and  constructing 
piers,  etc.,  and  this  caused  accretions  to  form  rapidly,  north 
of  the  river  and  on  the  east  side  of  this  addition;  and  these 
accretions  now,  partly  by  natural  causes  and  partly  by  artifi- 
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cial  means,  extend  out  into  Lake  Michigan  about  one-half 
mile  from  what  was  the  shore  when  this  addition  was  laid 
out. 

It  is  proved  that  after  the  accretions  became  considerable 
to  the  east  of  lot  No.  35,  the  land  lying  east  of  that  lot  was 
commonly  known  as  water  lot  No.  36. 

Fernando  Jones  says:  "The  water  lots  in  Kinzie's  addi- 
tion were  numbered  from  1  to  35,  from  west  to  east.  Outside 
of  lot  No.  35,  there  was  what  was  popularly  known  as  lot  36. 
That  was  so  described  by  my  father  in  the  lease,  and  by  Robert 
Kinzie  in  a  mortgage."  *  *  *  Alexander  Wolcott,  in 
speaking  of  the  formation  of  accretions,  mentions  "water  lot 
No.  36."  On  cross-examination,  he  says :  "By  water  lot  36 
I  mean  what  is  outside  or  E.  of  lot  35.  Think  it  was  known 
as  water  lot  36."  Mahlon  D.  Ogden  says:  "Have  resided 
in  Chicago  42J  years.  *  *  *  Have  been  familiar  with 
the  plat  and  premises  known  as  Kinzie's  addition  ever  since 
I  have  been  here.  The  water  lots  in  Kinzie's  addition  are 
numbered  1  to  35,  from  W.  to  E.  Have  been  familiar  with 
the  boundaries  of  water  lot  35.  The  piece  of  land  E.  of 
water  lot  35  was  called  water  lot  36,  almost  as  long  ago  as  I 
can  remember." 

This  evidence  sufficiently  identifies  the  land  intended  to  be 
conveyed  by  the  mortgage,  and  of  its  admissibility  there  is 
no  question.  See  Colcord  v.  Alexander,  67  111.  581.  We  shall, 
therefore,  read  the  mortgage  precisely  as  if  the  vacant  and 
unnumbered  lot  of  ground  east  of  water  lot  No.  35  had  been 
numbered  upon  the  original  plat  or  map  of  Kinzie's  addition 
to  Chicago,  water  lot  No.  36. 

This  seems  to  be  conceded  by  counsel  for  appellee,  but  they 
contend  that  accretions  can  not  pass  under  the  description  in 
the  mortgage — that  the  words,  "the  situation  and  dimensions 
of  which  will  fully  appear  by  reference  to  the  map  of  said 
addition,"  etc.,  limit  the  land  conveyed  to  that  to  be  found 
within  the  three  lines  shown  on  the  map. 
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We  are  not  convinced  by  the  ingenious  and  able  argument 
of  counsel  that  this  position  is  sound. 

By  reference  to  the  map  "the  situations  and  dimensions" 
of  the  land  would  appear  to  be,  that  land  bounded  on  the 
west  by  water  lot  number  35,  and  on  the  east  by  Lake  Michi- 
gan. To  ascertain  its  eastern  boundary,  it  would  be  necessary 
to  ascertain  where  was  the  line  between  the  land  and  the  lake; 
and  since  the  accretions  became  a  part  of  the  land  to  which 
they  were  attached,  it  would  necessarily  follow  that  that  line 
would  follow  the  receding  lake  to  the  east.  The  accretions 
do  not  pass  as  appurtenant  to  water  lot  36,  but  as  a  part  of 
that  lot,  the  same  as  that  part  adjoining  water  lot  No.  35,  or 
any  other  part  of  the  lot. 

Our  conclusion  is,  that  the  property  before  described  in 
which  appellee  claims  dower  is  included  in  the  mortgage  exe- 
cuted by  Robert  A.  Kinzie  and  appellee,  as  his  wife,  to  Fred- 
erick R.  Backus  and  Nathaniel  Witherell,  on  the  18th  of 
January,  1838. 

2d.  The  indebtedness  secured  by  the  mortgage  not  having 
been  paid,  on  the  10th  of  December,  1847,  the  original  mort- 
gage and  a  precipe  for  a  writ  of  scire  facias  thereon  were 
filed  in  the  office  of  the  clerk  of  the  Cook  county  court,  a 
court  of  general  jurisdiction.  As  shown  by  the  abstract  in 
evidence,  a  writ  of  scire  facias  for  a  statutory  foreclosure  of 
the  mortgage  was  thereupon  issued  out  of  that  court,  under 
date  of  December  14,  1847,  returnable  to  the  then  next  Feb- 
ruary term  of  the  court.  The  return  of  the  sheriff  indorsed 
on  this  writ  is  as  follows : 

"The  within  named  Robert  A.  Kinzie,  an  G.  H.  Kinzie, 
hath  not  anything  in  my  bailiwick,  or  plac,  or  by  which  I 
can  give  notice,  as  I  am  within  commanded,  nor  is  the  said 
Robert  A.  Kinzie,  aw  G.  H.  Kinzie  found  in  the  same. 

Jan'y  31,  1848.  I.  Cook,  Sheriff. 

By  John  Beach,  Deputy." 
On  the  9th  day  of  February,  1848,  there  was  an  order  of 
court  entered,  continuing  the  cause  to  the  next  term  of  court, 
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and  directing  that  an  alias  scire  facias  issue,  returnable  thereto. 
An  alias  writ  is  found  among  the  files,  bearing  date  May  21, 
1848,  returnable  on  the  "first  Monday  of  May  next,"  The 
return  thereon  is  as  follows : 

"The  within  named  Robert  A.  Kinzie  an  G.  H.  Kinzie 
hath  nothing  in  my  bailiwick  where  or  by  which  I  can  give 
notice,  as  I  am  within  commanded,  nor  is  the  said  Robert  A. 
Kinzie  and  G.  H.  Kinzie  found  in  the  same. 

April  21st,  1848.  I.  Cook,  Sheriff. 

By  John  Beach,  Deputy." 

On  the  4th  of  May,  1848,  it  appears  judgment  was  rendered 
on  the  scire  facias.  The  material  part  of  the  recital  therein 
is  as  follows: 

"This  day  come  the  plaintiffs,  by  their  attorney,  and  it 
appearing  to  the  court  that  two  separate  scire  facias  issued 
herein  against  the  said  defendants  have  been  returned  nihil, 
and  the  said  defendants,  being  solemnly  called,  come  not,  nor 
any  one  for  them,  but  herein  fail  and  make  default,  which  is 
ordered  to  be  entered.     Therefore,"  etc. 

And  a  special  execution  was  directed  to  be  issued  against 
"Water  lot  36,  in  Kinzie's  addition  to  Chicago,  the  dimen- 
sions and  situation  of  which  will  fully  appear  by  reference  to 
the  map  of  said  addition,  now  on  file  in  the  recorder's  office 
of  the  county  of  Cook,"  and  other  property  described  in  the. 
mortgage. 

Special  execution  was  issued  upon  this  judgment  June  16, 
1848,  which  was  afterwards  returned,  with  this  indorsement 
thereon  : 

"The  within  execution  satisfied  in  full,  by  the  sale  of  real 
estate  within  described,  on  the  24th  day  of  August,  1848,  as 
per  certificate.  I.  Cook,  Sheriff. 

By  John  Beach,  Deputy." 

A  certificate  of  sale,  dated  August  24,  1848,  for  the  prop- 
erty in  controversy,  following  the  description  in  the  mortgage 
and  special  execution,  was  issued  by  the  sheriff  to  Benjamin 
Jones,  and  a  deed  of  the  same  property,  by  the  same  descrip- 
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lion,  was  executed  by  the  sheriff  to  the  said  Jones  on  the 
29th  day  of  July,  1850,  and  recorded  in  the  proper  office  on 
the  5th  of  August,  1850. 

Appellee  objects  that  the  return  on  the  scire  facias  is  in- 
sufficient. The  words  "bailiwick"  or  "plac"  simply  mean, 
and  should  be  read,  "county."  1  Bouvier's  Law  Diet.  155. 
But  counsel  insist  the  word  "an"  shall  be  taken  conjunc- 
tively and  construed  strictly,  and  hence  it  may  be  true  one 
was  not  in  the  county,  while  the  other  was.  This  would  be 
to  shut  our  eyes  to  the  plain  and  obvious  meaning  intended 
by  the  use  of  this  language.  It  was  evidently  used  by  one 
not  skilled  in  the  niceties  of  verbal  criticism,  and  should  be 
construed  in  its  popular  sense,  when  used  in  such  a  connection. 
In  that  sense  "  an"  is  to  be  read  disjunctively. 

But  the  objection  most  earnestly  pressed  by  appellee,  against 
the  judgment  on  the  scire  facias,  is  that  there  were  not  two 
returns  nihil,  before  judgment  was  returned. 

The  second  writ,  we  have  seen,  bears  date  May  2\st,  1848, 
but  the  return  indorsed  bears  date  April  list,  1848,  and  the 
judgment  was  rendered  on  the  4th  day  of  May,  1848. 

There  are  two  views  that  may  be  taken  of  this.  First:  If 
the  second  writ  was  before  the  court  when  the  judgment  was 
rendered,  May  4th,  1848,  it  is  clear  the  mistake  in  date  is  in 
the  issuing  of  the  writ,  and  not  in  the  return,  and  the  mistake 
being  in  the  date  of  the  writ,  the  return  shows  the  writ  must 
have  been  issued  on  or  before  the  21st  of  April,  1848 — ten 
days  before  the  first  day  of  the  term  of  court  at  which  the 
judgment  was  rendered,  and  so  it  is  sufficient. 

On  the  other  hand,  if  that  writ  was  not  before  the  court 
when  the  judgment  was  rendered,  since  it  recites  that  "two 
separate  scire  facias  issued  herein  against  the  said  defendants 
have  been  returned  nihil"  there  must  have  been  another  scire 
facias  issued  and  returned  nihil,  which  has  been  lost  from  the 
files  or  destroyed.  Miller  v.  Handy,  40  111.  448;  Turner 
et  al.  v.  Jenkins,  79  id.  228  ;  Mulvey  v.  Gibbons  et  al.  87  id.  367. 
In  the  latter  two  cases  it  was  held  that  where  the  court,  in  its 
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judgment  or  decree,  recites  that  there  was  proper  service,  this 
recital  is  not  disproved  by  the  mere  presence  in  the  record  of 
a  defective  writ  or  return.  But,  since  we  are  of  opinion,  if  it 
is  to  be  presumed  that  the  writ  bearing  date  May  21st,  1848, 
was  before  the  court  on  the  4th  day  of  May,  1848,  when  the 
judgment  was  rendered,  the  return  sufficiently  shows  that  the 
date  of  the  writ  is  a  clerical  error,  and  that  it  was,  in  fact, 
issued  more  than  ten  days  before  the  first  day  of  the  term  at 
which  the  judgment  was  rendered,  and  so  there  is  no  necessity 
for  the  application  of  the  principle. 

Another  objection  urged,  is  that  the  execution  recites  a 
judgment  obtained  at  the  June  term,  1848,  instead  of  the 
May  term  of  that  year,  and  that  the  judgment,  as  rendered, 
was  for  $1617.50,  and  costs,  but  the  execution  recites  a  judg- 
ment for  J1629.91i,  and  costs. 

The  records  of  Cook  county  having  been  destroyed  by  the 
great  fire  of  October,  1871,  the  only  evidence  that  was  possi- 
ble, of  these  proceedings,  was  that  furnished  by  the  abstract 
offices. 

The  execution  was  issued  June  16,  1848.  The  date  of  the 
judgment  is  not  stated  in  the  memorandum  relating  to  the 
execution.  The  memorandum  of  the  execution,  however, 
immediately  follows  that  in  relation  to  the  judgment,  which 
gives,  correctly,  the  date  of  the  judgment.  Taking  the  two 
together,  it  sufficiently  appears  that  the  execution  was  issued 
on  the  proper  judgment.  The  abstract  of  the  sheriff's  deed 
recites  a  judgment  rendered  at  the  June  term,  1848,  instead 
of  the  May  term.  This  is  evidently  a  mistake,  probably  of 
the  abstractor,  and  does  not  affect  the  validity  of  the  title. 
Phillips  v.  Coffee,  17  111.  157. 

Two  abstracts  were  in  evidence,  and  they  both,  in  stating 
the  amount  for  which  judgment  was  rendered,  state  it  to  be 
Si 61 7.50.  In  one  of  them  nothing  is  said  of  costs  in  con- 
nection with  the  judgment,  and  in  the  other,  immediately  fol- 
lowing the  statement  of  the  sum,  are  the  words,  "  as  also  for 
their  costs."  In  neither  abstract  is  the  amount  of  the  judgment 
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stated  in  the  memorandum  relating  to  the  execution,  but  in 
the  abstract  of  the  certificate  and  deed,  both  state  the  amount 
of  the  judgment  at  the  sum  of  $1629. 91J.  In  the  certificate 
it  is  "  $1629.91^,  and  costs  of  suit." 

We  think  it  but  fair  to  presume,  under  all  the  circumstances, 
that  this  difference  is  made  up  of  the  costs  of  suit.  The 
abstracts  showing  the  condition  of  the  title  would  have 
shown  if  there  had  been  another  judgment  which  had  been  a 
lien  on  this  property,  yet  nothing  of  the  kind  appears.  The 
question  is  purely  one  of  identity..  Was  the  sale,  etc.,  under 
this  judgment?  In  view  of  the  great  lapse  of  time  and  the 
entire  destruction  of  the  original  records,  and  in  the  absence 
of  any  proof  that  there  was  any  other  or  different  judgment 
under  which  it  is  probable  the  sale  could  have  been  had,  we 
think  public  policy  requires  we  should  hold  the  variance 
immaterial. 

On  the  whole,  we  think  the  decree  below  should  be  re- 
versed, and  the  cause  remanded,  with  directions  to  that  court 
to  enter  a  decree  dismissing  appellee's  petition. 

And  it  will  so  be  ordered. 

Judgment  reversed. 


Chicago,  Danville  and  Vincennes  Railway  Co.  et  al. 
Berthold  Lcewenthal. 

1.  Foreclosure — sale  of  part  of  a  railroad.  If  a  mortgage  is  given  by  a 
railway  company  upon  its  entire  road  to  secure  bonds  issued  by  it,  and  it  pro- 
cures the  grading  of  only  a  part  of  the  road  in  the  middle,  and  then  abandons 
the  work,  leaving  each  end  of  the  road  unfinished,  and  another  company 
organizes  and  completes  the  road,  on  bill  to  foreclose  the  mortgage  given  by 
the  first  company,  it  is  erroneous  to  decree  a  sale  of  the  middle  portion  of 
the  road,  leaving  the  two  ends  worthless.  If  any  foreclosure  can  be  had  the 
entire  road  must  be  sold,  and  the  proceeds  distributed  as  between  the  bond- 
holders of  the  original  company  and  the  new  company  in  the  proportion  which 

28—93  III. 
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the  work  done  by  the  first  company  bears  to   the  cost  or  value  of  the  entire 
road  as  completed. 

2.  Assignment — assignee  of  paper  secured  by  mortgage  in  equity  takes  subject 
to  all  equitable  defences.  As  a  mortgage  is  not  assignable  at  law,  though  given 
to  secure  commercial  paper,  when  a  bona  fide  assignee  or  holder  of  such  paper 
so  secured  seeks  relief  in  equity  by  the  foreclosure  of  the  mortgage,  the 
mortgagor  may  successfully  interpose  any  defence  which  would  have  been 
availing  against  the  original  holder  or  payee  of  the  paper. 

3.  Where  the  proof  clearly  shows  that  a  railway  company  never  received 
any  consideration  for  bonds  issued  by  it  to  the  payee,  a  contractor,  which  bonds 
were  secured  by  a  mortgage  on  its  road,  this  will  constitute  a  good  defence  as 
against  the  payee  or  person  to  whom  delivered,  and  as  against  a  bona  fide 
purchaser  when  seeking  to  foreclose  the  mortgage  in  a  court  of  equity. 

4.  Mortgage — the  mortgagor  must  have  the  legal  or  equitable  title.  Where  a 
railway  company  executing  a  mortgage  tipori  its  road  as  contemplated,  has  no 
legal  title  to  any  of  the  right  of  way,  but  only  contracts  for  a  small  portion 
thereof,  to  be  conveyed  upon  conditions  which  it  never  performs,  or  has 
agreed  to  perform,  and  a  new  company  is  organized  which  builds  the  road 
and  acquires  the  legal  title  to  most  of  the  right  of  way  and  is  equitably  enti- 
tled to  the  balance,  no  decree  of  foreclosure  can  be  sustained  under  the  mort- 
gage, as  against  the  new  company,  for  the  sale  of  its  property.  The  mortgage 
creditors  of  such  original  company  have  no  rights  superior  to  the  company 
itself.  In  such  case  the  original  company  has  no  such  interest  or  title  in  the 
road  as  can  be  subjected  to  sale  under  the  mortgage. 

Appeal  from  the  Circuit  Court  of  Cook  county. 

Prior  to  June,  1873,  the  Chicago,  Danville  and  Vincennes 
Railroad  Company — having  a  charter  to  build  and  operate  a 
railroad  from  Danville,  Illinois,  to  the  city  of  Chicago — had 
built  its  road  from  Danville  to  a  point  in  Cook  county  called 
Dalton,  some  twenty  miles  south  of  Chicago,  and  hat!  it  in 
operation,  running  its  cars  from  Dalton  into  Chicago  upon 
the  track  of  another  railroad  company,  whose  track  it  inter- 
sected at  Dalton.  This  corporation  also  owned  or  had  some 
interest  in  a  line  of  railroad  extending  from  Danville,  Illi- 
nois, to  some  point  in  Indiana.  That  part  of  this  line  lying 
in  the  State  of  Indiana  was  called  "  The  Indiana  Division" 
of  the  Chicago,  Danville  and  Vincennes  railroad. 

This  railroad  company,  prior  to  June,  1873,  had  it  in  con- 
templation   to   extend    its   line   of  railroad    into   Chicago  by 


1879.]  C,  D.  &  V.  Ky.  Co.  v.  Lcewenthal.  435 


Statement  of  the  case. 


taking  out  a  branch  at  or  near  Thornton,  in  Cook  county  (a 
point  on  its  road  a  few  miles  further  south  than  Dalton), 
running  from  Thornton  in  a  northwesterly  direction,  for  a 
few  miles,  and  then  bearing  northward  so  as  to  leave  Blue 
Island  to  the  eastward  of  its  line,  and,  by  crossing  the  Chicago 
and  Alton  railroad  and  the  Illinois  and  Michigan  Canal,  to 
enter  the  city  of  Chicago  on  what  is  called  the  West  Side. 
The  line  of  this  proposed  branch  was  called  the  Blue  Island 
Division,  and  was  about  25  miles  long.  To  this  end  a  part 
of  the  line  was  surveyed,  and  negotiations  were  opened  with 
persons  owning  land  on  or  near  the  proposed  line,  by  which 
subscriptions  were  procured  from  divers  persons,  promising 
upon  certain  conditions  to  donate  certain  amounts  of  money 
to  this  railroad  company,  and  also  certain  portions  of  the 
right  of  way  on  this  proposed  new  line.  For  some  reason, 
and  probably  for  want  of  funds,  this  railroad  company  sus- 
pended or  abandoned  that  mode  of  accomplishing  this  project, 
and  another  plan  was  adopted. 

On  or  shortly  before  the  14th  of  June,  1873,  A.  C.  Jones, 
a  clerk  in  the  employment  of  the  Chicago,  Danville  and 
Vincennes  Railroad  Co.,  C.  Greenwood,  its  general  freight 
agent,  C.  B.  Mansfield,  its  general  ticket  agent,  D.  R.  Petti- 
bone,  its  paymaster,  and  J.  S.  Campbell,  its  auditor,  entered 
into  articles  of  association. for  the  incorporation  of  a  railroad 
company,  under  the  general  law  of  March  1,  1872,  to  be 
called  "The  Chicago,  Danville  and  Vincennes  H'&Uway  Com- 
pany," to  construct  and  operate  a  line  of  railroad  about  23J 
miles  long,  and  from  Chicago  to  a  point  on  the  line  of  the 
Chicago,  Danville  and  Vincennes  railroad  (giving  a  description 
of  a  line  substantially  that  along  which  the  railroad  com- 
pany had  procured  the  subscriptions  for  the  donation  of  money 
and  of  certain  parts  of  the  necessary  right  of  way)  ;  the 
incorporation  to  begin  June  14,  1873,  and  to  last  fifty  years. 
The  capital  stock  to  be  $500,000. 

The  first  board  of  directors  of  the  Chicago,  Danville  and 
Vincennes  Railway  Co.,  named  in  these  articles,  were:  W.  D. 
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Judson,  Amos  Tenney,  C.  Greenwood,  J.  S.  Campbell,  J.  P. 
Roberts,  C.  B.  Mansfield  and  A.  S.  Dunham.  Each  of  these 
was  either  an  officer  or  employee  of  the  Chicago,  Danville 
and  Vincennes  Railroad  Company. 

The  number  of  the  shares  were  to  be  5000,  of  the  amount 
of  $100  each. 

These  articles  were  duly  filed  for  record  June  19,  1873. 

On  the  24th  of  June  books  were  opened  for  subscriptions 
to  the  stock  of  this  new  company — "  The  Chicago,  Danville 
and  Vincennes  Railway  Company" — and  stock  was  sub- 
scribed, as  follows  :  Judson,  250  shares;  Young,  500  shares; 
Tenney,  250  shares;  Greenwood,  5  shares;  Campbell,  5 
shares;  Roberts,  5  shares;  Dunham,  5  shares,  and  Mansfield, 
5  shares — 1025  shares. 

Each  of  these  was  either  an  officer  or  employee  of  the 
railroad  company. 

Judson,  the  president  of  the  railroad  company,  was  made 
president  of  the  railway  company ;  Tenney,  the  treasurer  of 
the  railroad  company,  was  made  treasurer  of  the  railway 
company,  and  Campbell,  the  secretary  of  the  railroad  com- 
pany, was  made  secretary  of  the  railway  company. 

On  the  24th  of  June,  1873,  it  seems  the  directors  of  the 
railway  company  held  a  meeting  and  passed  resolutions  for 
the  issue  of  first  mortgage  coupon  bonds  to  the  amount  of 
$500,000— that  is  500  bonds  of  $1000  each,  to  be  numbered 
from  4001  to  4500 — at  seven  per  cent  interest,  payable  semi- 
annually, the  principal  payable  April  1st,  1913,  each  bond 
to  be  dated  July  1st,  1873,  and  directed,  among  other  things, 
that  these  bonds  should  be  prepared  by  the  president  and 
signed  by  him  in  behalf  of  the  company  and  attested  by  the 
treasurer,  with  coupons  attached  authenticated  by  the  secre- 
tary, and  that  the  bonds  should  be  authenticated  by  a  certifi- 
cate of  the  trustees,  under  the  mortgage  made  to  secure  the 
same;  and  declaring  that,  to  secure  these  bonds,  the  company 
would  make  and  deliver  to  W.  R.  Fosdick  and  J.  D.  Fiske,  as 
trustees,  a  deed  of  trust,  for  the   benefit  of  every  holder  of 
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such  bonds,  or  any  of  them,  conveying  "  all  the  road  of  this 
company,  (commencing  in  the  city  of  Chicago,  in  sec.  24, 
T.  39,  R.  13,  and  extending  thence  through  the  townships  of 
Lake,  Worth  and  Bremen  to  a  point  in  Thornton  township 
on  the  line  of  the  Chicago,  Danville  and  Vincennes  railroad 
a  distance  of  about  24  miles,)  with  all  the  property,  rights 
and  franchises  of  this  company  pertinent  to  said  road  be- 
tween said  terminal  points;"  and  authorizing  the  president  of 
said  Chicago,  Danville  and  Vincennes  Railway  Company  to 
sign  and  seal  the  deed  of  trust  and  cause  the  same  to  be 
recorded,  and  "thereupon  to  make,  sign,  execute  and  prepare 
said  $500,000  of  bonds,  for  issue  and  sale,  as  shall  be  hereafter 
ordered  by  this  board." 

And  afterwards,  on  the  1st  day  of  July,  1873,  W.  D.  Judson, 
as  president  of  this  new  corporation,  the  Chicago,  Danville 
and  Vincennes  Eailway  Company,  prepared  and  signed,  and 
sealed  with  the  seal  of  said  corporation,  the  coupon  bonds 
mentioned  in  the  above  resolutions,  (attested  by  Amos  Tenney 
as  treasurer,)  with  coupons  attached,  signed  by  J.  S.  Campbell 
as  secretary  of  the  company ;  in  each  of  which  bonds  it  was 
said,  the  Chicago,  Danville  and  Vincennes  Railway  Company, 
for  value  received,  acknowledges  itself  indebted  to  Joseph  E. 
Young  in  the  sum  of  $1000,  which  it  promises  to  pay  to  him 
or  bearer,  etc. 

And  on  the  same  day  there  was  prepared  and  signed  and 
sealed,  in  pursuance  of  said  resolutions,  a  deed  of  trust  to 
secure  these  five  hundred  bonds,  which  was  duly  acknowledged 
July  2,  1873,  and  filed  for  record  on  the  9th  of  July,  1873. 

That  deed  contains  recitals  that  the  r&Wway  company  "has 

I  commenced  to  construct  and  put  in  operation  a  railroad  "  from 
Chicago  to  a  point  in  the  township  of  Thornton,  etc.,  and  has 
resolved  to  buy  iron  and  other  materials  therefor,  and  rolling 
stock  to  be  used  thereon,  and  to  borrow  a  portion  of  the 
money  necessary  for  these  purposes;  also  a  full  recital  of  the 
above  resolutions,  and  also  a  statement  that,  in  pursuance  of 
these  resolutions,  the  railway  company  has  "made  and  exe- 


438  CI.,  D.  &  V.  Ry.  Co.  v.  Lcewenthal.      [Sept.  T. 

Statement  of  the  case. 

cuted  bonds  therein  mentioned,  and  hold  the  same  to  be 
authenticated,  issued  and  disposed  of  for  the  purpose  in  said 
order  and  resolution  stated." 

Before  the  preparation  of  this  trust  deed  and  of  these  bonds, 
the  Chicago,  Danville  and  Yincennes  Railroad  Company  had 
issued  and  put  upon  the  market  four  thousand  coupon  bonds, 
secured  by  a  like  trust  deed  of  all  its  railroad  property,  and 
the  bonds  of  the  railway  company  were  so  prepared  that  on 
their  face  they  were  like  the  bonds  of  the  railroad  company, 
in  their  language  and  in  every  respect  except  that  the  numbers 
of  the  railroad  bonds  run  from  1  to  4000  inclusive,  and  the 
numbers  of  the  railway  bonds  run  from  4001  to  4500,  and 
that,  in  the  name,  the  old  corporation  was  styled  "railroad" 
company,  and  the  new  was  styled  in  the  name,  "  railway " 
company;  and  the  trust  deed  of  the  railway  company  was  in 
the  very  words  of  the  trust  deed  of  the  railroad  company, 
except  the  change  of  one  syllable  in  the  name,  and  except  loca- 
tion and  length  of  the  line  of  railroad  described  and  the  num- 
ber of  the  bonds  secured.  ,  Each  class  of  bonds  was  signed 
by  the  same  name  as  president,  by  the  same  name  as  treasurer, 
and  the  coupons  were  signed  by  the  same  name  as  secretary,  and 
the  same  men  were  named  as  trustees  in  both  trust  deeds,  and 
verified  both  classes  of  bonds.  In  a  word,  these  railway  bonds 
were  in  such  close  imitation  of  the  bonds  of  the  railroad 
company,  that  prudent  and  careful  men  were  very  liable  to 
suppose,  on  inspection  of  these  bonds  of  the  Chicago,  Danville 
and  Yincennes  Railway  Company,  that  they  were  the  bonds 
of  the  Chicago,  Danville  and  Yincennes  Railroad  Company, 
the  corporation  who  had  a  railroad  in  full  operation  and 
whose  bonds  up  to  that  time  had  a  fixed  market  value. 

Between  the  9th  of  July,  1873,  and  the  7th  of  August  of  that 
year,  five  different  subscriptions  were  made  to  the  Chicago, 
Danville  and  Yincennes  Railroad  Company,  by  which  about 
one  mile  of  right  of  way  was  promised  to  the  Chicago,  Danville 
and  Vincennes  Railway  Company  upon  condition  that  this 
railroad  from  Chicago  to  Thornton  should  be  completed  ready 
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for  the  cars  by  December  1,  1873,  with  a  station  at  every 
section  line  through  the  towns  of  Lake  and  Worth,  and  ope- 
rated with  four  daily  trains  with  passenger  accommodations, 
and  that  passes  for  three  years  should  issue  to  all  such  sub- 
scribers and  to  all  persons  who  should  buy  land  for  residence 
from  such  subscribers  on  the  line  of  the  road;  and  upon  the 
same  condition  the  sum  of  $18,500  in  money  was  pledged  to 
be  donated. 

On  the  14th  day  of  July,  1873,  a  contract  was  signed  be- 
tween the  Chicago,  Danville  and  Vincennes  Railway  Com- 
pany, (by  Judson  as  its  president,)  and  Joseph  E.  Young,  by 
which  Young  agreed  to  construct  and  equip  this  line  of  rail- 
road from  Chicago  to  Thornton,  and  to  procure  for  that 
company  the  right  of  way  and  depot  grounds,  etc.,  and  the 
railway  company  to  pay  him  therefor  $500,000  in  first  mort- 
gage bonds,  secured  by  an  only  mortgage  on  its  road  and 
property,  and  the  further  sum  of  $375,000  in  full  paid  capital 
stock  of  that  company,  and  Young  was  also  to  have  as  his  own 
all  donations,  and  was  to  complete  the  road.  It  was  provided 
in  this  contract  that  monthly  payments  were  to  be  made  to 
Young  in  due  proportion  of  the  bonds  and  stock,  as  the  work 
progressed,  upon  the  estimates  of  the  engineer  in  charge,  and 
in  order  to  fix  a  measure  of  these  payments  a  schedule  of  the 
value  of  all  the  work  and  materials  to  be  done  and  furnished 
by  Young  was  to  be  prepared  by  the  engineer  and  approved 
by  Young,  and  upon  this  schedule  of  values  the  monthly  esti- 
mates were  to  be  computed  and  the  payments  made,  and  the 
title  to  all  such  property  was  to  pass  to  the  railway  company 
as  the  payments  were  made  from  time  to  time. 

Soon  afterwards  a  contract  and  lease  were  executed  by  and 
between  the  Chicago,  Danville  and  Vincennes  Railway  Com- 
pany and  the  Chicago,  Danville  and  Vincennes  Railroad 
Company,  bearing  date  September  5,  1873,  by  which  the  rail- 
way company,  among  other  things,  undertook  to  construct 
the  line  of  railroad  from  Chicago  to  Thornton,  and  put  on 
that  line  a  certain  amount  of  rolling  stock;  and  leased  its  road 
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to  the  Chicago,  Danville  and  Vincennes  Railroad  Company 
from  January  1,  1874,  for  ninety-nine  years,  renewable  for- 
ever; and  among  other  things  the  Chicago,  Danville  and 
Vincennes  Railroad  Company  undertook  to  keep  the  same  in 
repair,  to  pay  taxes,  and  also  the  interest  which  might  accrue, 
after  taking  possession  under  this  lease,  on  the  $500,000  first 
mortgage  bonds  above  spoken  of,  and  at  all  times  pay  like 
dividends  on  the  stock  of  the  railway  company  as  is  paid  on 
the  stock  of  the  railroad  company  ;  and  it  was  agreed  that  the 
Chicago,  Danville  and  Vincennes  Railway  Company  should 
pay  for  all  supplies  and  equipments  before  the  time  of  taking 
possession,  and  all  pay  rolls  and  floating  debt,  so  that  there 
should  at  that  time  be  no  lien  upon  the  road  except  the  $500,000 
of  first  mortgage  bonds. 

Some  time  in  the  month  of  September,  1873,  a  contractor 
by  the  name  of  Brown  went  upon  this  line  of  road  and  com- 
menced the  work  of  grading,  and  continued  the  work  until 
some  time  in  the  month  of  November,  1873,  in  which  time  he 
graded  about  twelve  miles  of  the  line,  being  that  part  lying  in 
the  townships  of  Lake  and  Worth,  and  the  controversy  in  this 
case  is  about  this  part  of  that  line. 

The  appellee  charges  in  his  bill  that  this  work  was  done  by 
the  Chicago,  Danville  and  Vincennes  Railway  Company,  while 
appellants  insist  that  this  twelve  miles  was  graded  by  the 
Chicago,  Danville  and  Vincennes  Railroad  Company. 

Some  time  in  the  summer  or  fall  of  1873,  J.  E.Young,  having 
in  his  possession  one  hundred  of  the  five  hundred  bonds  above 
mentioned  of  the  Chicago,  Danville  and  Vincennes  ~Riu\way 
Company,  at  the  request  of  Samuel  J.  Walker,  of  Chicago, 
lent  to  Walker  certain  of  these  bonds,  to  be  used  by  Walker 
as  collateral  security  in  his  own  business. 

After  this,  Walker  deposited  forty  of  these  bonds  with 
Reed,  to  secure  certain  checks  of  Walker  which  Reed  held, 
and  from  Reed's  hands  and  with  Walker's  consent  twenty 
of  these  bonds  were  delivered  to  the  International  Bank  and 
twenty  of  them  were   delivered   to   the   National  City  Bank, 
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and  these  banks  transferred  these  forty  bonds  to  Lcewenthal, 
who  afterwards  filed  this  bill  to  foreclose  the  trust  deed  of 
the  Chicago,  Danville  and  Vincennes  Railway  Company,  and 
to  subject  the  twelve  miles  of  railroad  graded  by  Brown,  as 
stated  above,  to  sale  for  their  satisfaction. 

After  Brown  suspended  work,  in  November,  1873,  nothing 
more  was  done  toward  the  construction  of  this  new  railroad 
until  some  time  in  the  summer  of  1874,  as  hereafter  stated. 

The  Chicago,  Danville  and  Vincennes  Railway  Company 
abandoned  the  construction  of  the  railroad  named  in  its  char- 
ter, either  before  or  after  the  grading  above  mentioned  was 
done,  (as  claimed  by  appellants,)  or  at  the  close  of  that  work 
in  November,  1873,  and  after  that  took  no  further  action 
towards  its  construction. 

On  the  26th  of  March,  1874,  Edwin  Walker,  the  attorney 
of  the  Chicago,  Danville  and  Vincennes  Railroad  Company, 
Leonard  Pearson,  superintendent,  Eugene  Ellery,  assistant 
treasurer,  James  E.  Bradley,  engineer,  Wm.  S.  Milligan,  clerk, 
and  Joseph  S.  Campbell,  auditor  of  the  Chicago,  Danville 
and  Vincennes  Railroad  Company,  signed  articles  of  associa- 
tion as  corporators,  by  which  was  created  another  railroad 
corporation,  to  be  called  "  The  Chicago  and  Southern  Rail- 
road Company,"  to  construct  a  railroad  "from  the  city  of 
Chicago,  in  a  southerly  direction,  through  township  39,  range 
13  east  of  third  principal  meridian,"  all  in  the  county  of 
Cook,  to  commence  April  1,  1874,  and  to  last  fifty  years,  the 
capital  stock  to  be  $250,000,  and  its  first  board  of  directors 
to  be  these  very  corporators. 

Afterwards,  and  before  the  12th  of  June,  1874,-— probably 
about  June  1,  1874, — all  of  these  directors  except  Walker 
resigned,  and   the   board  was  filled   by  the   election    of  N.  S. 

Bouton,  B.  V.  Page,  R.  E.  Goodell, Church  and  

Hall.  On  the  12th  of  June,  1874,  N.  S.  Bouton  was  made 
president  of  the  Chicago  and  Southern  Railroad  Company, 
Page,  treasurer,  and  Truesdale,  secretary. 

Before  this,   the   donation   subscriptions  which   had  been 
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made  to  the  railway  company,  and  those  made  to  the  Chicago, 
Danville  and  Vincennes  Railroad  Company,  had  been  assigned 
to  the  Chicago  and  Southern  Railroad  Company,  and  part  of 
them  had  been  presented  to  the  subscribers,  and  their  assent, 
in  writing,  procured  to  the  assignment,  and  to  an  extension 
of  time  for  the  completion  of  the  road,  and  with  whom  the 
Chicago  and  Southern  Railroad  Company  had  made  a  con- 
tract to  comply  with  the  terms  of  contract  as  made  with  the 
railroad  party  to  the  original  contract,  with  modifications  as 
to  time  of  the  completion  of  the  road,  and  as  to  the  times  of 
payment  and  conveyance  by  the  subscribers. 

Soon  after  Bouton  was  made  president,  new  contracts  for 
the  right  of  way  and  for  donations  of  money  (in  the  same 
manner  as  above  stated)  were  consummated  with  most  of  the 
rest  of  the  subscribers  of  donations,  which  had  been  assigned 
as  above  stated. 

On  the  24th  of  June,  1874,  at  a  meeting  of  all  the  stock- 
holders of  the  Chicago  and  Southern  Railroad  Company, 
resolutions  were  adopted,  and  spread  upon  the  books  of  that 
corporation,  authorizing  an  issue  of  first  mortgage  coupon 
bonds  to  the  amount  of  $320,000 — that  is,  three  hundred  and 
twenty  bonds  of  $1000  each,  with  interest  coupons,  to  be  signed 
by  the  secretary,  the  bonds  to  be  numbered  from  1  to  320,  to  be 
dated  as  of  June  1,  1874,  and  payable  April  1,  1904,  with- 
interest  payable  semi-annually;  and  directing  that  these  bonds 
be  prepared  by  the  president,  and  signed  by  him  and  attested 
by  the  secretary,  and  to  have  annexed  to  them  an  authentica- 
tion by  the  trustee  under  the  mortgage,  and  authorizing  and 
directing  the  execution  by  the  company  of  a  trust  deed,  con- 
veying all  its  property  acquired,  or  to  be  acquired,  to  Henry 
A.  Smythe,  as  trustee,  to  secure  the  payment  of  these  three 
hundred  and  twenty  bonds.  On  the  same  day,  like  resolu- 
tions were  adopted  by  the  board  of  directors  of  this  corpora- 
tion. 

On  the  27th  of  June,  1874,  the  Chicago  and  Southern 
Railroad   Company   entered   into    a    contract  with    John   B. 
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Brown  to  complete  the  railroad  described  in  its  charter,  fur- 
nishing all  the  material  except  25,640  cross-ties,  at  the  con- 
tract price  of  $175,000,  with  a  provision  that  the  corporation 
might  furnish  the  iron,  and  in  that  case  it  was  to  have  credit 
on  the  contract  for  the  sum  of  $110,880,  leaving  in  that  event 
$64,120  to  be  paid  as  the  contract  price. 

On  the  4th  of  July,  the  three  hundred  and  twenty  bonds 
of  the  Chicago  and  Southern  Railroad  Company  and  the  trust 
deed  provided  for  in  the  above  resolutions  were  executed,  and 
the  trust  deed  was  duly  filed  for  record  on  the  24th  of  July, 
1874. 

On  the  15th  day  of  July,  1874,  a  contract  was  executed  by 
the  Chicago  and  Southern  Railroad  Company,  by  Bouton,  its 
president,  with  the  firm  of  J.  E.  Young  &  Co.,  by  J.  E. 
Young,  reciting  that  J.  E.  Young  &  Co.,  and  others  interested 
with  them,  had  procured  for  the  Chicago  and  Southern  Rail- 
road Company  the  right  of  way  fo.r  its  entire  line ;  and  did 
grade  twelve  miles  of  the  same;  and  did  procure  30,000  ties 
for  the  same;  and  did  procure  subscriptions  and  donations  of 
cash  and  lands  valued  at  $125,000,  all  of  which  had  been 
transferred  to  the  Chicago  and  Southern  Railroad  Company; 
by  which  contract  the  Chicago  and  Southern  company  agreed 
to  pay  to  said  J.  E.  Young  &  Co.  for  said  right  of  way, 
grading,  ties  and  subscriptions,  all  that  should  remain  of  said 
proceeds  of  said  subscriptions  and  of  said  issue  of  $320,000 
of  bonds,  or  the  proceeds  thereof,  after  paying  all  the  cost  and 
expenses  of  finishing  and  furnishing  said  railroad,  and,  when 
the  whole  should  be  completed,  to  transfer  to  the  Chicago, 
Danville  and  Vincennes  Railroad  Company  all  of  the  stock 
of  the  Chicago  and  Southern  Railroad  Company  then  issued 
and  outstanding. 

On  the  same  day,  the  Chicago  and  Southern  Railroad  Com- 
pany leased  its  road,  when  completed,  to  the  Chicago,  Dan- 
ville and  Vincennes  Railroad  Company  for  ninety-nine  years. 
The  rent  reserved  was  the  payment  by  the  lessee  of  the  interest 
upon  the  three  hundred  and  twenty  first-mortgage  bonds  of 
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the  lessor,  described  above,  and  the  provision  of  a  sinking 
fund  to  pay  the  principal  of  these  bonds  at  maturity. 

Soon  after  the  issue  of  the  three  hundred  and  twenty  first- 
mortgage  bonds  by  the  Chicago  and  Southern  Railroad  Com- 
pany, sixty  (60)  of  these  bonds  were  delivered  to  Judson,  who 
was  one  of  the  firm  of  J.  E.  Young  &  Co.,  and  also  president 
of  the  Chicago,  Danville  and  Vincennes  Railroad  Company, 
in  part  payment,  or  in  payment,  for  the  right  of  way,  grading, 
ties  and  donations  which  had  been  turned  over  to  the  Chicago 
and  Southern  Railroad  Company,  and  in  a  short  time  there- 
after these  sixty  (60)  bonds  were  transferred  to  the  Commer- 
cial National  Bank  in  part  payment  of  an  indebtedness  of  the 
Chicago,  Danville  and  Vincennes  Railroad  Company  to  the 
bank,  and  that  bank  still  holds  these  bonds. 

About  this  time  Bouton,  Goodell  and  Page,  or  some  one  or 
more  of  them,  began  to  advance  or  lend  money  to  the  Chi- 
cago and  Southern  Railroad  Company,  (Mr.  Bouton  advancing 
most  of  this  money,)  upon  the  bonds  of  that  corporation, 
which  money  was  used  in  the  construction  and  completion  of 
the  road;  and  before  the  filing  of  this  bill  Bouton  and  his 
associates,  or  some  of  them,  had  advanced  a  large  amount  of 
money  for  that  purpose,  and,  as  they  claim,  about  the  amount 
of  $160,000,  for  which  they  received  as  collateral  security 
first  mortgage  bonds  of  the  Chicago  and  Southern  Railroad 
Company.  They,  or  some  one  or  more  of  them,  raised  this 
money  from  time  to  time  by  giving  individual  paper  to  divers 
banks,  not  parties  hereto,  and  pledging  these  bonds  as  col- 
lateral security  for  such  loans.  Among  the  banks  from  which 
money  was  thus  obtained  are,  a  National  Bank  at  Ottawa, 
which  holds  one  hundred  of  these  bonds;  the  First  National 
Bank  of  Chicago,  which  holds  forty  (40)  of  these  bonds; 
Ford's  Village  Bank  of  Connecticut,  which  holds  eighteen 
(18)  ;  the  Union  Saving  and  Trust  Company,  which  holds 
eighteen  (18);  and  Sidney  Kent  holds  nineteen,  and  in  other 
like  hands  are  eighteen  (18)  other  of  these  first  mortgage 
bonds  of  the  Chicago  and  Southern  Railroad  Company. 


1879.]         C,  D.  &  V.  Ry.  Co.  v.  Lcewenthal.  445 

Brief  for  the  Appellants. 

Some  of  these  bonds  were  sold  and  the  rest  pledged,  but 
the  record  fails  to  show  to  whom. 

The  road  was  chiefly  constructed  before  the  filing  of  the 
bill,  and,  before  the  decree,  was  finished,  furnished  and  in 
actual  operation  by  the  Chicago,  Danville  and  Vincennes 
Railroad  Company,  under  its  lease  from  the  Chicago  and 
Southern  Railroad  Company. 

The  decree  of  the  circuit  court  granted  the  relief  sought, 
declared  the  mortgage  given  by  the  Chicago,  Danville  and 
Vincennes  Railway  Company  a  first  lien  upon  the  twelve 
miles  of  this  railroad  which  was  graded  in  1873,  and  ordered 
so  much  of  this  part  of  the  road  to  be  sold  for  the  pay- 
ment of  whatever  amount  might  be  found  due  to  parties 
holding  any  of  the  bonds  secured  by  that  mortgage,  who 
had  acquired  them  for  value  in  good  faith  in  the  ordinary 
courseof  business;  and  from  this  decree  the  Chicago,  Dan- 
ville and  Vincennes  Railway  Company,  the  Chicago  and 
Southern  Railroad  Company,  and  the  Commercial  National 
Bank  appeal,  and  seek  the  reversal  thereof.  Other  facts 
appear  in  the  opinion  of  the  court. 

Mr.  E.  Walker,  for  the  appellants : 

1.  Contended  that  the  mortgage,  which  is  the  basis  of  the 
decree,  was  not  executed  by  proper  authority,  and,  under  the 
express  provisions  of  the  statute,  is  invalid.  Rev.  Stat.  1874, 
p.  804;  Commonwealth  v.  Smith  et  al.  10  Allen,  448;  People 
ex  rel.  Fiedler  v.  Mead,  36  N.  Y.  224. 

2.  When  bonds  so  issued  are  void,  the  fact  that  they  are 
held  by  bona  fide  purchasers  is  immaterial,  as  parties  who 
take  them  are  presumed  to  know  the  statute  law.  Adriance 
v.  Roome,  52  Barb.  399 ;  Bissell  v.  Michigan  Southern  Rail- 
road, 22  N.  Y.  258 ;  United  States  v.  City  Bank  of  Columbia, 
21  How.  356;  Railway  Co.  v.  Allerton,  18  Wall.  233. 

3.  Had  the  mortgage  been  legally  executed,  the  company 
never  acquired  or  possessed  any  property  to  which  the  mort- 
gage could  attach,  or  upon  which  it  could  become  a  lien. 
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4.  The  bill  does  not  show  that  the  complainant  has  any 
standing  in  a  court  of  equity,  for  the  purpose  of  foreclosing  the 
mortgage  under  which  he  claims  a  lien  upon  the  property  of 
the  railway  company. 

5.  It  was  error  to  decree  a  sale  of  a  section  only  of  the 
road,  being  twelve  miles  in  its  middle,  the  road  being  an 
entirety. 

Messrs.  Cooper,  Packard  &  Gurley,  for  the  appellee, 
after  stating  the  facts  and  the  pleadings,  made  the  following 
among  other  points : 

1.  The  mortgage  of  the  Chicago,  Danville  and  Vincennes 
Railway  Company  is  a  prior  lien  on  the  twelve  miles  of  railroad 
covered  by  the  decree,  for  the  benefit  of  the  innocent  holders 
of  any  of  the  railway  bonds  who  acquired  the  same  in  the 
ordinary  course  of  business,  in  good  faith  and  for  value. 

2.  The  Southern  company,  if  considered  as  a  mere  tres- 
passer, is  as  much  estopped  from  claiming  that  the  after  ac- 
quired title  to  rights  of  way  did  not  enure  to  the  benefit  of 
the  bondholders  of  the  railway  company,  and  that  accessions  to 
the  mortgaged  property  did  not  also  come  under  the  lien  of 
the  mortgage,  in  the  same  manner  as  if  it  had  taken  deed  of 
conveyance  from  the  railway  company.  Somes  v.  Skinner, 
3  Pick.  31;  Co.  Lit.  352,  b;  1  Rob.  Abr.  868,  Estoppel  K. 
pi.  3;  Herman  on  Estoppel,  239,  240. 

3.  In  the  case  at  bar,  the  Southern  company  stands  in  the 
light  of  a  privy  in  estate  with  the  mortgagor  corporation,  the 
railway  company,  by  receiving  the  assignments  of  contracts 
for  rights  of  way,  along  with  the  possession  of  twelve  miles 
of  road  bed  covered  by  such  agreements  for  rights  of  way; 
and  under  the  previous  authorities,  whatever  would  estop  the 
mortgagor  would  also  estop  the  Southern  company  from 
claiming  the  after  acquired  title  as  exempt  from  the  mortgage. 
Phelps  v.  Blount,  3  Dev.  (N.  C.)  117;  Work  v.  Willard,  13 
N.  H.  389. 
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4.  The  Southern  company,  under  the  facts  in  the  case, 
holds  whatever  interest  it  acquired  in  the  part  of  the  rail- 
road in  controversy,  as  a  constructive  trustee  for  the  bona  fide 
creditors  of  the  railway  company.  Gilman,  Clinton  and 
Springfield  Railroad  Co.  v.  Kelley  et  al.  77  111.  426 ;  Michoud 
v.  Gerodj  4  How.  503;  People  v.  Township  Board,  11  Mich. 
222 ;  F.  and  P.  M.  Ry.  Co.  v.  Dewey,  14  id.  477 ;  Aberdeen 
Ry.  Co.  v.  Blackie,  1  M'Queen  R.  461 ;  E.  and  N.  A.  Ry.  Co. 
v.  Poor,  59  id.  277  ;  Hoffman  Steam  Coal  Co.  v.  Cumberland 
Coal  and  Iron  Co.  16  Md.  456;  Cumberland  Coal  Co.  v.  Sher- 
man, 30  Barb.  553. 

5.  A  trustee  or  agent  can  not  purchase  the  property  of 
his  cestui  que  trust,  or  principal ;  neither  can  he  make  any 
profit  or  speculation  out  of  the  business  of  the  cestui  que  trust, 
or  principal,  for  himself,  or  as  agent  for  another,  but  what- 
ever profit  or  advantage  is  obtained  belongs  to  the  cestui  que 
trust  or  principal.  Ex  parte  Lacey,  6  Ves.  Jr.  625  ;  Davosee 
v.  Fanning  et  al.  2  Johns.  Chy.  251 ;  Hood  v.  Warner,  5 
Paige,  655;  Diplock  et  al.  v.  Blackburn,  3  Camp.  43. 

6.  The  directors  of  a  corporation  are  trustees  for  its  stock- 
holders and  creditors,  as  the  cestuis  que  trust  The  officers  are 
either  agents  or  trustees,  or  both,  according  to  the  character 
of  their  office.  But  neither  officers  nor  directors  can  make 
any  private  speculation  or  advantage  out  of  the  business  of 
their  corporation,  for  themselves  or  as  agents  for  another, 
when  the  same  would  be  to  the  injury  of  the  corporation,  its 
stockholders  or  creditors,  or  when  such  officers  or  directors 
would  be  placed  in  a  position  in  which  their  interest  would 
conflict  with  their  duty.  Kohler  v.  Black  River  Falls  Iron 
Co.  2  Black,  715,  and  cases  there  cited. 

7.  The  fact  that  the  mortgage  was  executed  by  the  proper 
officers  under  authority  from  the  board  of  directors,  and 
attested  by  the  corporate  seal,  raises  the  presumption  that  the 
concurrence  of  the  stockholders  had  been  obtained,  which 
can  only  be  overcome  by  clear  and  satisfactory  evidence, 
which  the  defendant  failed  to  produce.    Zabriskie  v.  Cleveland, 
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C.  and  C.  R.  R.  Co.  23  How.  381 ;  Clark  v.  Imperial  Gas  Co. 
4  Barn,  and  Aid.  315 ;  Aurora  Agl.  and  Hort.  Society  v.  Pad- 
dock, 80  111.  265 ;  Reed  v.  Bradley,  17  id.  321 ;  Flint  v.  Clin- 
ton Co.  12  N.  H.  430;  Susquehanna  Bridge  and  Bank  Co.  v. 
The  General  Ins.  Co.  3  Md.  305 ;  Burrell  v.  Nahant  Bank, 
2  Mete.  166;  Adams  v.  His  Creditors,  14  La.  ~R.  455;  Darnell 
v.  Dickens,  4  Yerger,  7;  The  Bank  of  Vergennes  v.  Warren, 
7  Hill,  95;  1  Wharton's  Law  of  Evidence,  §  694;  Morris 
v.  Keil,  20  Minn.  531 ;  Berks  and  Dauphin  Turnpike  Co.  v. 
Myers,  6  Serg.  and  Rawle,  11;  Tinny  v.  Lumber  Co.  43  N.  H. 
343;  Evans  v.  Zee,  11  Nevada,  194;  Union  Gold  Mining  Co. 
v.  27*e  £an&,  2  Cal.  227 ;  Bowen  v.  The  Irish  P.  Con.  of  N.  Y. 
6  Bosw.  245 ;  Livering  v.  The  Mayor,  etc.  7  Hump.  553 ;  Hop- 
kins v.  The  Gallatin  T.  Co.  4  id.  403. 

8.  The  plea  of  ultra  vires  can  not  be  interposed  to  prevent 
a  recovery  upon  an  executed  contract,  when  the  corporation 
has  received  and  enjoyed  a  benefit  from  the  consideration  for 
the  contract.  Aurora  Agl.  and  Hort.  Society  v.  Paddock,  80 
111.  266;  Darst  v.  Gale,  83  id.  140;  Ex  parte  Chippendale, 
4  D.  S.  M.  and  S.  19;  Whitney  Arms  Co.  v.  Barlow  et  al  63 
N.  Y.  62;  Bradley  v.  Ballard,  55  111.  417;  2  Kent,  11  ed. 
p.  381,  note;  Zabriskie  v.  C,  C.  and  C.  R.  R.  Co.  23  How. 
381;  Bissellr.  M.  S.  and  N.  L  R.  R.  Co.  22  N.  Y.  258; 
Cary  v.  Cleveland  and  Toledo  R.  R.  Co.  29  Barb.  35 ;  Parish 
v.  Wheeler,  22  N.  Y.  494;  Groffv.  Am.  Lin.  Th.  Co.  21  id. 
124;  Argenti  v.  San  Francisco,  16  Cal.  255;  McClure  v. 
Manchester  and  L.  R.  13  Gray,  124;  Chapman  v.  M.  R.  and 
L.  R.  R.  Co.  6  Ohio,  137 ;  Hall  v.  Mut.  Fire  Ins.  Co.  32  N. 
H.  297;  Railroad  Co.  v  Howard,  7  Wallace,  413. 

Messrs.  Lawrence,  Campbell  &  Lawrence,  for  the  ap- 
pellants, in  reply. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court: 

The  decree  in  this  case  is  not  sustained  by  matters  found  in 
the  record. 

This  is  simply  a  bill  by  Lcewenthal  to  foreclose  a  mortgage, 
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and  the  property  upon  which  such  foreclosure  is  granted  by 
the  decree  in  this  case  is  a  section  of  twelve  miles  of  a  rail- 
road, to  be  so  taken  out  of  the  whole  line  of  such  railroad  as 
to  leave  at  each  end  of  such  section  parts  which  without  this 
section  would  be  utterly  valueless  for  the  purposes  of  their 
construction.  This  section  of  railroad  is  sought  to  be  sub- 
jected to  the  lien  of  the  mortgage  as  the  property  of  the 
Chicago,  Danville  and  Vincennes  Railway  Company.  The 
mortgage  was  given  by  that  company  to  secure  500  coupon 
bonds  of  $1000  each,  forty  of  which  are  held  by  Lcewenthal, 
and  such  mortgage  embraces  the  entire  road  among  other 
things.  The  bill  contains  no  charge  of  fraud  against  those 
claiming  liens  upon  or  interest  in  this  property,  and  seeks  no 
other  relief. 

It  is  not  claimed  by  appellee  that  the  mortgagor  corpora- 
tion ever  acquired  the  legal  title  to  any  of  the  land  upon 
which  any  part  of  this  railroad  was  constructed,  or  the 
right  of  way  over  any  part  thereof,  or  to  any  part  of  the 
money  or  lands  alleged  to  have  been  subscribed  as  donations. 
It  simply  claims  that  that  company  had  an  equity  in  the  right 
of  way,  and  in  the  other  donations  subscribed,  and  it  appears 
from  the  bill  and  the  proofs  that  this  was  not  an  absolute 
equitable  right  to  the  property  in  question,  but  a  contingent 
equity,  depending  upon  conditions  which  were  never  per- 
formed, and  that  the  mortgagor  corporation  is  not  now  and 
never  has  been  in  a  situation  to  enforce  a  right  to  such  prop- 
erty or  any  part  thereof. 

Complainant  now  comes  into  a  court  of  equity  seeking 
relief,  and  to  enforce  these  equities.  This  can  in  no  event  be 
done,  unless  upon  the  ground  that  the  conditions  upon  which 
the  equitable  rights  of  the  mortgagor  depend  have  been  per- 
formed by  the  Chicago  and  Southern  Railroad  Company,  and 
in  such  case  complainant  could  not  be  allowed  to  appropriate 
the  performance  by  the  Chicago  and  Southern  Railroad  Com- 
pany without  making  adequate  compensation  for  the  benefit 
of  such  performance.  He  who  seeks  equity  must  do  equity, 
29—93  III. 
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and  can  never  have  relief  in  a  court  of  chancery  which  would 
do  injustice  to  others,  unless  it  be  for  the  enforcement  of  legal 
rights,  and  in  many  cases  courts  of  chancery  will  not  lend  its 
aid  to  a  party  unless  it  consents  to  waive  legal  rights  the  en- 
forcement of  which  would  be  unjust. 

Complainant  here  has  none  but  equitable  rights,  and  these 
are  such  rights  and  such  only  as  would  belong  to  the  mort- 
gagor corporation  had  no  assignment  of  the  same  been  made 
or  attempted  after  the  lien  of  the  mortgage  attached. 

If  the  Chicago,  Danville  and  Vincennes  Railway  Company 
were  complainant  here,  asserting  an  equitable  right  to  an  in- 
terest in  or  part  of  this  railroad,  and  if  it  were  conceded  that 
the  grading  of  the  twelve  miles  of  railroad  in  question  was 
done  by  that  corporation,  it  is  plain  that  the  utmost  that  it 
could  justly  claim  would  be  an  equitable  interest  in  the  entire 
railroad  of  which  this  twelve  miles  constitutes  a  part.  The 
extent  of  that  interest  in  such  case  could  only  be  the  value 
of- the  grading  actually  done  by  the  mortgagor  company  on 
that  twelve  miles.  That  value  could  be  properly  found  only 
by  ascertaining  the  entire  value  of  the  whole  road,  and  then 
ascertaining  what  proportion  of  that  entire  value  consisted  of 
the  grading  done  on  these  twelve  miles  in  1873.  To  this  ex- 
tent, in  such  case,  might  such  interest  in  the  road  or  in  the 
fund  arising  from  the  sale  of  the  entire  road  go,  and  no 
farther. 

Complainant  could,  in  no  event  appearing  in  this  case,  prop- 
erly demand  that  the  value  of  this  entire  road  should  be  de- 
stroyed by  cutting  out  twelve  miles  in  the  midst  thereof  and 
having  that  sold.  Railroads  for  such  purposes  must  be  consid- 
ered and  treated  as  entireties.  In  this  feature  the  decree  was 
plainly  erroneous.  The  whole  case  however,  considered  care- 
fully, fails  to  show  that  complainant  is  entitled  under  this 
mortgage  to  any  lien  whatever  upon  any  part  of  this  railroad. 
It  is  the  law  of  this  State,  well  settled  by  many  decisions, 
that,  a  mortgage  is  not  assignable  at  law  as  commercial  paper, 
although  given  to  secure  commercial  paper;  and  that  where 
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the  bona  fide  assignee  of  commercial  paper  so  secured  seeks 
relief  in  equity  by  the  foreclosure  of  the  mortgage,  the  mort- 
gagor may  successfully  interpose  any  defence  which  would 
have  been  available  against  the  original  payee  or  holder  of 
the  paper. 

In  this  case,  if  these  forty  bonds  were  ever  delivered  by  the. 
Chicago,  DanviMe  and  Vincennes  Railway  Company  as  its 
valid  obligations,  such  delivery  was  to  J.E.Young,  the  payee 
named  on  the  bonds  upon  their  face,  or  to  Samuel  J.  Walker. 

It  is  clearly  proven  that  the  Chicago,  Danville  and  Vin- 
cennes Railway  Company  never  received  any  consideration 
whatever  for  these  bonds.  This  would  clearly  be  a  full 
defence  if  the  bonds  were  still  in  the  hands  of  Young,  or  in 
the  hands  of  Walker,  and  either  Young  or  Walker  were  com- 
plainant. 

Again,  the  bill  seeks  and  the  decree  orders  not  merely  the 
sale  of  the  interest,  if  any,  of  the  Chicago,  Danville  and  Vin- 
cennes Railway  Company  in  the  twelve  miles  of  railroad  in 
question,  but  the  sale  of  the  property  in  question,  and  by 
implication,  holds  that  that  twelve  miles  of  railroad  is  in  fact 
the  property  of  that  corporation.  The  proof  shows  that  the 
Chicago  and  Southern  Railroad  Company  has  the  legal  title 
to  most  of  the  property,  and  is  equitably  entitled  to  the  entire 
legal  title. 

The  only  title  or  right  which  the  Chicago,  Danville  and 
Vincennes  Railway  Company  ever  had  in  any  part  of  the 
line,  consisted  in  certain  contracts  signed  by  the  supposed 
owners  of  part  of  the  land  through  which  the  road  is  built, 
promising  to  grant  by  deed  to  that  company  the  right  of  way, 
fifty  feet  on  each  side  of  the  center  line,  for  the  distance  of 
two  miles  through  sections  eleven  and  thirty-five,  and  fifty 
feet  on  the  west  side  of  the  centre  line  for  half  a  mile,  through 
the  north  half  of  section  twenty-three,  and  for  another  half 
mile  on  the  east  side  of  the  line,  through  the  south  half  of  the 
same  section,  all  in  the  town  of  Lake,  and  in  all  amounting 
to  the  right  of  way  for  two  miles  and  one-half. 
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These  promises  to  so  convey  this  small  amount  of  right  of 
way  were  however  in  writing,  and  to  be  performed  only  on 
certain  express  conditions  to  be  performed  by  that  corpora- 
tion. These  conditions  that  corporation  never  agreed  to 
perform,  and  never  did  perform,  and  does  not  now  offer  to 
perform. 

These  contracts  were  conditioned  that  the  Chicago,  Dan- 
ville and  Vincennes  Railway  Company,  among  other  things, 
should,  1st,  construct  a  railroad  from  the  north  line  of  Lake 
township  to  Thornton,  to  be  run  in  connection  with  the 
Chicago,  Danville  and  Vincennes  Railroad  Company  into 
Chicago,  and  should  have  finished,  by  the  1st  of  December, 
1873,  that  portion  of  the  line  from  the  south  line  of  the  town 
of  Worth  to  the  north  line  of  the  town  of  Lake  ready 
for  the  running  of  cars  thereon  ;  and  2d,  should  locate  sta- 
tions at  the  crossing  of  every  section  line;  and  3d,  should 
run  four  trains  daily  each  way  with  passenger  accommoda- 
tions; and  4th,  should  issue  to  the  grantor  of  the  right  of 
way  and  to  all  resident  purchasers  and  tenants  (of  such 
grantor)  of  land  lying  upon  the  line,  for  free  transportation 
between  the  station  nearest  to  the  land  granted  and  Chicago, 
for  the  term  of  three  years  from  and  after  the  completion  of 
the  road;  and  5th,  should  transport  all  passengers  at  as  low 
rates  as  any  other  railroad  running  out  of  Chicago. 

And  such  agreements,  on  their  face,  say  that  the  grantor 
of  the  right  of  way,  in  consideration  of  these  agreements, 
agreed,  among  other  things,  to  convey  to  the  corporation  the 
right  of  way  in  question  upon  the  final  completion  of  the 
railroad  through  the  land  over  which  the  right  of  way  was  so 
to  be  granted. 

No  one  of  these  conditions  is  shown  to  have  been  per- 
formed by  the  Chicago,  Danville  and  Vincennes  Railway 
Company,  nor  is  it  shown  that  the  directors  of  this  company 
ever  accepted  or  agreed  to  the  terms' of  these  agreements.  By 
the  proof  there  was  a  total  failure  of  consideration.  The 
railway  company  never  constructed  any  part  of  this  railroad; 
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nor  did  that  corporation  furnish  any  part  of  the  materials  or 
labor  for  its  construction  or  for  any  part  of  its  construction  • 
it  never  located  a  station  on  the  line ;  it  never  ran  a  train  ; 
and  it  never  issued  any  passes  for  free  transportation  to  any 
of  the  parties  so  contracting  to  grant  the  right  of  way,  or  to 
any  of  their  grantees  or  lessees.  In  fact,  this  corporation 
never  owned  a  car  or  had  one  in  its  possession  ;  never  bought 
or  owned  a  railroad  tie,  a  single  rail  of  railroad  iron,  or  had 
title  in  law  or  in  equity  to  any  property  whatever,  real  or 
personal,  or  had  it  in  its  power  to  own  any  property  save  the 
contingent  interest  in  the  right  of  way  above  spoken  of  and 
a  like  interest  in  certain  promises  to  donate  money  and  land 
by  certain  parties,  made  on  the  same  conditions  stated  above 
as  to  right  of  way.  This  corporation  never  was  in  a  condi- 
tion to  demand,  in  law  or  equity,  from  the  original  promisors 
either  the  right  of  way  or  any  of  the  donations  promised  of 
money  and  land.  The  holders  of  the  bonds  of  this  corpora- 
tion, as  the  beneficiary  mortgagees  of  all  the  interests  of  the 
corporation,  can  have  no  higher  right  than  the  corporation 
itself.  Nor  can  the  right  against  the  grantees  or  assignees  of 
these  subscribers  of  a  right  of  way,  or  donations,  be  greater  or 
larger  than  the  right  against  the  donors  themselves.  It  fol- 
lows that  the  Chicago,  Danville  and  Vincennes  Railway 
Company  have  no  equitable  or  legal  title  or  interest  in  this 
piece  of  railroad.  There  is,  hence,  no  interest  or  title  in  this 
piece  of  road  which  is  subject  to  be  sold  by  virtue  of  this 
mortgage. 

The  complainant  alleges  in  his  bill  that  the  Chicago,  Dan- 
ville and  Vincennes  Railway  Company,  about  the  month  of 
August,  1873,  and  in  the  fall  of  that  year,  graded  the  road 
bed  of  the  twelve  miles  (subjected  to  sale  by  the  decree),  and 
during  that  year  surveyed  the  line  of  the  road  from  the  city 
of  Chicago  to  its  southern  terminus  at  Thornton.  But  this 
allegation  is  not  supported  at  all  by  the  proof. 

The  uncontradicted  testimony  in  the  record  shows  clearly 
that  this  grading  was  not  done  under  the  contract  of  Young 
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(made  with  the  Chicago,  Danville  and  Vincennes  Railway 
Company),  but  was  done  by  Brown,  in  the  employment  of  the 
Chicago,  Danville  and  Vincennes  Railroad  Company,  and 
that  Brown's  work,  done  in  1873,  was  paid  for  by  the  railroad 
company  and  not  by  the  railway  company;  also,  that  the 
surveying,  engineering,  and  other  incidental  services  relating 
to  that  grading,  were  done  by  the  engineers  and  other  em- 
ployees of  the  railroad  company  and  was  paid  for  by  that 
company.  In  fact,  the  fair  inference  from  the  proofs  is,  that 
there  was  never  one  cent  paid  to  the  Chicago,  Danville  and 
Vincennes  Railway  Company  on  the  subscriptions  to  its  stock 
or  from  any  other  source ;  that  it  never  appointed  any  officers, 
except  its  directors,  president,  treasurer  and  secretary ;  that 
it  never  appointed  or  employed  any  general  manager,  or 
any  engineer  or  surveyor,  or  laborer  or  agent  for  any 
purpose  whatever.  The  obtaining  of  the  subscriptions  for 
donations  and  other  aid,  in  the  name  of  that  company, 
seems  to  have  been  done  by  mere  volunteers  connected  with 
and  interested  in  the  Chicago,  Danville  and  Vincennes  Rail- 
road Company,  without  any  procurement  by  the  Chicago, 
Danville  and  Vincennes  Railway  Company.  The  fair  infer- 
ence from  the  proofs  also  is,  that  this  railway  company  never 
did  any  acts  whatever  except  the  making  of  the  contract  with 
Young  (which  was  never  performed)  and  the  ordering  and 
causing  the  making  of  the  trust  deed  to  Fosdick  and  Fiske, 
and  the  preparation  of  the  bonds  described  in  that  deed, 
ready  for  issue  when  it  should  so  be  ordered  by  that  com- 
pany, and  that  no  authority  or  order  was  ever  given  by  the 
directors  of  that  company  to  any  one  to  issue  or  deliver  any 
of  its  bonds  so  prepared. 

It  would  seem  to  be  monstrously  unjust  to  seize  and  take 
this  road  from  the  creditors  of  one  corporation  who  furnished 
the  money  by  which  the  entire  construction  of  the  road  was 
paid  for,  and  that  without  any  suspicion  of  any  adverse 
equities,  and  turn  it  over  to  the  supposed  creditors  of  another 
corporation  in  a  case  where  neither  these  supposed  creditors, 
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nor  the  corporation  whose  mortgage  they  hold  ever  paid  one 
dollar  which  went  into  the  construction  of  the  road.  It 
ought  not  to  be  done  unless  there  be  some  iron  rule  of  law  or 
principle  of  equity  which  demands  such  result.  But  there  is 
none  such.  As  already  shown,  the  mortgagor  of  the  mort- 
gage sought  to  be  foreclosed  has  not  and  never  had  a  consum- 
mated right  or  equity  to  the  property  in  question  ;  and  if  it 
were  the  full  owner  of  the  property,  the  complainant  could 
not  have  a  foreclosure  of  this  mortgage,  even  against  the 
mortgagor,  for  want  of  any  consideration  whatever  by  the 
payee  or  first  holder  of  the  bonds  in  question. 

The  decree  of  the  circuit  court  must  be  reversed,  and  the 
bill  is  dismissed. 

Decide  reversed. 


Catharine  McCarthy  et  al. 

v. 
Peter  Neu  et  al. 

1.  Mechanic's  lien — cross-bill  for  damages  not  allowed.  The  owner  of  the 
building  against  which  a  mechanic's  lien  is  sought  to  be  enforced  has  not  the 
right  to  file  a  cross-bill  against  the  petitioner  for  the  purpose  of  procuring  a 
personal  deci-ee  against  him  for  damages  for  delay  in  the  work,  and  to  have 
certain  suits  at  law  growing  out  of  the  building  contract  enjoined.  If  the  lien 
is  defeated,  which  can  be  done  by  answer,  the  petition  must  be  dismissed  and 
the  party  remitted  to  his  action  at  law. 

2.  The  remedy  to  enforce  a  mechanic's  lien  is  purely  statutory,  and  nothing 
can  be  adjudicated  under  this  proceeding  except  the  existence  and  amount  of 
the  lien.  If  no  lien  exists,  that  ends  the  case,  and  the  parties  must  seek  their 
remedy,  if  any,  at  law. 

Appeal  from  the  Superior  Court  of  Cook  county. 
Messrs.  Gookins  &  Roberts,  for  the  appellants. 
Messrs.  Cooper,  Garnet  &  Packard,  for  the  appellees 
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Mr.  Justice  Scott  delivered  the  opinion  of  the  Court: 

This  was  a  petition  under  the  statute,  to  enforce  a  mechanic's 
lien  against  the  property  described  in  the  petition.  Incident- 
ally to  the  principal  relief  sought,  it  was  alleged  the  building 
contract  had  been  left  by  the  parties  with  the  architects,  and 
that  defendants  had  taken  it  away,  and  refused  to  allow  peti- 
tioners to  see  or  use  it;  that  it  was  necessary,  to  maintain  this 
proceeding  as  well  as  a  common  law  suit  between  the  parties, 
that  it  should  be  produced,  and  the  petition  contained  a  prayer 
that  defendants  be  compelled  to  produce  the  contract. 

Defendants  filed  an  answer,  in  which  they  denied  the  prin- 
cipal allegations  of  the  petition,  and  further  allege  they  have 
sustained  damages,  in  amount  greatly  in  excess  of  any  sum 
due-petitioners,  by  reason  of  the  non-completion  of  the  build- 
ing within  the  time  specified  in  the  contract.  They  also  filed 
a  cross-bill,  or  petition,  in  which  they  recite  the  principal 
facts  stated  in  the  answer,  and  seek  to  have  a  personal  decree 
in  their  favor  against  petitioners  for  the  damages  by  them 
sustained  in  excess  of  any  amount  due  them  under  the  con- 
tract, and  also  ask  to  have  the  common  law  suit  commenced 
against  them  by  petitioners  to  recover  the  balance  due  under 
the  contract  enjoined.  By  an  amendment,  they  further  allege 
that  another  firm,  who  had  a  contract  on  the  building,  claimed 
to  have  sustained  damages  by  reason  of  being  hindered  iii 
their  work,  and  had  commenced  suit  against  defendants,  and 
that  if  any  delay  was  suffered,  it  was  caused  by  the  wrongful 
conduct  of  petitioners  in  failing  to  comply  with  their  contract; 
that  petitioners  had  procured  an  assignment  to  themselves  of 
the  claim,  and  were  now  prosecuting  the  suit  previously  com- 
menced, for  their  own  benefit,  and  asked  to  have  that  suit  also 
enjoined.  A  demurrer  to  the  cross-bill  having  been  filed,  it 
was  by  the  court  sustained.  Thereupon,  defendants  asked 
leave  to  further  amend  their  cross-bill — in  substance,  that 
since  filing  it,  the  action  at  law  commenced  by  petitioners  had 
been  tried   and  judgment   rendered   for   petitioners,  and  that 
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before  the  trial  came  on  they  offered  to  plead  and  set  up  by 
way  of  defence  the  damages  by  them  sustained  by  reason  of 
the  wrongful  conduct  of  plaintiffs  against  their  supposed 
claim ;  that  objections  were  made  by  plaintiffs,  and  no  part  of 
their  claim  for  damages  was  submitted,  passed  upon  or  in  any 
manner  adjudicated  in  that  action. 

Proceedings  to  establish  a  mechanic's  lien  are  against  the 
property  to  be  affected.  Such  proceedings  are  strictly  statu- 
tory, and,  without  the  aid  of  the  statute,  can  not  be  maintained. 
Whatever  defence  defendants  have  may  be  made  on  the  answer, 
and  whatever  defeats  the  lien,  puts  an  end  to  the  whole  pro- 
ceeding, and  the  petition  must  be  dismissed.  In  case  it  shall 
appear  petitioners  are  entitled  to  no  lien  to  be  enforced  against 
the  property,  they  will  be  entitled  to  no  relief  whatever.  The 
parties  will  be  remitted  to  their  appropriate  action  at  law. 

It  is  not  denied,  if  any  defence  exists,  defendants,  on  their 
answer,  could  defeat  the  lien  sought  to  be  enforced  against 
their  property.  The  object  of  what  is  termed  a  cross-bill, 
here,  is  not  alone  to  defeat  the  lien  which  petitioners  are 
endeavoring  to  establish,  but  to  have  a  personal  decree  against 
petitioners  for  the  damages  they  say  they  have  sustained  by 
reason  of  the  non-fulfillment  of  the  building  contract,  and  to 
have  certain  suits  pending  at  law,  growing  out  of  the  same 
subject  matter,  perpetually  enjoined.  This  we  do  not  think 
can  be  done.  The  defence  to  the  common  law  actions,  whatever 
it  may  be,  can  be  made  in  the  court  where  the  same  are  pend- 
ing, and  there  can  be  no  reason  for  assuming  jurisdiction  on 
that  ground. 

A  majority  of  the  court  are  of  opinion  the  demurrer  was 

properly  sustained,  and  the  leave  asked  to  further  amend  the 

cross-petition  rightfully  denied,  in  the  discretion  of  the  court. 

The  decree  will  be  affirmed. 

Decree  affirmed. 
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The  Union  Trust  Company 

v. 

Charles  W.  Rigdon. 

1.  Pledge — what  interest  passes.  On  a  pledge  or  pawn  of  personalty,  the 
legal  property  does  not  pass  as  in  the  case  of  a  mortgage  with  a  condition  of 
defeasance,  but  the  general  ownership  remains  with  the  pledgor,  and  only  a 
special  property  passes  to  the  pledgee. 

2.  Where  there  is  no  agreement  otherwise,  a  pledgee  in  possession  takes 
only  a  lien  on  the  property  as  a  security,  and  is  bound  to  keep  the  pledge  and 
not  use  it  to  its  detriment,  and  to  redeliver  it  on  payment  of  the  debt.  His 
character  is  that  of  a  trustee  for  the  pledgor,  to  return  the  property  if  redeemed, 
and  if  not.  redeemed  then  first  to  pay  the  debt,  and  second  to  pay  over  the 
surplus,  and  he  can  not  so  deal  with  the  trust  property  as  to  destroy  or  even 
impair  its  value. 

3.  Same — right  of  pledgee  to  sell.  Where  there  is  no  special  agreement,  and 
where  the  subject  of  the  pawn  consists  of  ordinary  goods  and  chattels,  then 
they  may  be  sold  and  the  proceeds  applied  to  the  payment  of  the  debt,  and  this 
sale  may  be  either  a  judicial  sale,  or  in  most  cases  without  judicial  process, 
the  legal  requirements  as  to  notice  and  the  provisions  of  the  law  to  secure  fair 
dealing  being  duly  regarded. 

4.  There  is  a  distinction  between  a  pledge  of  ordinary  chattels  and  a  pledge 
of  commercial  paper.  A  pledge  of  the  latter  as  collateral  security  for  the  pay- 
ment, of  a  debt,  does  not,  in  the  absence  of  a  special  power  for  that  purpose, 
authorize  the  pledgee  to  sell  the  securities  so  pledged,  upon  default  of  payment, 
either  at  public  or  private  sale.  He  is  bound  to  hold  and  collect  the  same 
as  they  become  due,  and  apply  the  net  proceeds  to  the  payment  of  the  debt  so 
secured. 

5.  Same — right  of  pledgee  to  compromise.  The  person  holding  commercial 
paper  as  collateral  security  for  a  debt  due  him,  has  no  right,  unless  perhaps 
in  a  very  extreme  case,  to  compromise  with  the  parties  to  the  security  for  a 
less  sum  than  is  due  on  the  security,  and  if  he  does  he  will  be  compelled  to 
account  to  the  pledgor  for  the  full  value. 

6.  Same — right  to  dispose  of  paper  to  maker  under  power  of  sale.  The  transfer 
of  promissory  notes  indorsed  as  collateral  security  to  secure  the  payment  of 
a  debt  of  the  pledgor,  with  express  written  authority  to  the  pledgee  to  sell  the 
same,  or  any  part  thereof,  at  public  or  private  sale,  does  not  authorize  the 
pledgee  to  surrender  the  collaterals  to  the  maker  thereof  after  their  maturity 
without  any  effort  to  collect  the  same,  for  a  sum  less  than  is  due  thereon,  but  for 
enough  to  pay  the  principal  debt.  Such  a  transaction  is  not  a  sale  as  contem- 
plated  by  the   parties   to  the  pledge,  but  is   a  compromise,  and  renders   the 
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pledgee  liable,  in  an  action  on  the  case,  to  the  pledgor  for  the  injury  the  latter 
thereby  sustains,  and  if  the  pledgee  at  the  same  time  sells  other  collaterals 
to  the  same  debtor,  the  whole  transaction  being  a  tort,  the  pledgee  may 
recover  for  the  whole. 

7.  Same — pledgee  surrendering  notes  pledged  may  shoio  maker  had  a  good  defence. 
In  a  suit  by  the  pledgor  of  notes  against  the  pledgee  to  recover  damages  for 
surrendering  the  notes  to  the  maker  thereof  for  less  than  half  their  face,  the 
defendant  may  show  that  the  notes  so  surrendered  were  mere  accommodation 
paper  and  given  for  no  value,  or  that  there  was  a  legal  defence  to  the  notes  or 
either  of  them.  But  the  law  will  presume,  in  the  absence  of  proof,  that  such 
notes  were  given  upon  a  good  and  valuable  consideration,  and  the  amount  due 
on  them,  less  the  debt  they  were  given  to  secure,  is  prima  facie  the  measure  of 
damnges. 

8.  In  such  an  action  it  is  not  competent  for  the  defendant  to  show  that  the 
pledgor  was,  at  the  time  of  the  pledge  and  afterwards,  indebted  to  the  maker 
of  the  notes  pledged,  in  a  sum  greatly  in  excess  of  what  was  due  on  such  notes 
at  the  time  of  their  surrender,  the  defendant  having  no  such  interest  in  the 
debt  due  from  the  pledgor  to  the  maker  of  the  notes  as  to  authorize  him  to  set 
them  off  in  a  suit  against  him  for  tort  in  wrongfully  disposing  of  the  pledge. 

9.  So,  in  such  action,  the  defendant  can  not  be  allowed  to  prove  in  defence, 
that  the  maker  of  the  pledged  notes  was  in  the  habit  of  giving  his  paper  to  the 
pledgor  as  an  accommodation  without  an  offer  to  prove  that  the  notes  so  sur- 
rendered, or  some  of  them,  were  given  as  accommodation  paper. 

10.  Remedy — election  to  proceed  against  one  of  two  persons.  Where  a  pledgee 
of  commercial  paper,  in  violation  of  his  trust,  surrendered  the  same  to  the 
maker  for  a  sum  greatly  less  than  was  due  thereon,  it  was  held  that  even  if 
such  surrender  would  not  deprive  the  pledgor  of  his  remedy  against  the  maker 
as  to  the  balance  of  the  notes  not  paid  by  him,  the  pledgor,  having  two  remedies, 
had  a  right  to  elect  which  to  pursue. 

11.  Consideration — one  promissory  note  for  another.  The  giving  of  a  prom- 
issory note  by  one  person  to  another  is  a  sufficient  consideration  to  uphold  a 
similar  note  from  that  other  person  to  him. 

Appeal,  from  the  Appellate  Court  of  the  First  District ; 
the  Hon.  Theodore  D.  Murphy,  presiding  Justice,  and  Hon. 
Geo.  W.  Pleasants  and  Hon.  Joseph  M.  Bailey,  Justices. 

This  action  was  case  ex  delicto.  Appellee  recovered  judg- 
ment in  the  circuit  court  of  Cook  county,  against  appellant,  for 
$1558,  and  that  judgment  was  affirmed,  on  appeal,  in  the  Ap- 
pellate Court  of  the  First  District.  Thereupon  this  appeal 
was  prosecuted. 
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The  following  are,  in  substance,  the  findings  of  fact  as  certi- 
fied by  the  Appellate  Court: 

On  the  17th  day  of  August,  1875,  Charles  W.  Eigdon,  appel- 
lee, procured  a  discount  of  the  Union  Trust  Company,  a  bank- 
ing corporation,  appellant,  for  $2000,  and  gave  his  note  of  that 
date  for  that  amount  at  thirty  days.  He  deposited  with  appel- 
lant, as  collateral  security,  the  note  of  John  Miller,  dated 
August  16,  1875,  for  $2000,  payable  to  the  order  of  Eigdon 
ninety  days  after  date,  and  by  him,  said  Eigdon,  indorsed. 
September  18,  1875,  said  principal  note  was  renewed,  and  ap- 
pellee gave  the  same  John  Miller  note  for  $2000  and  other  notes 
as  collaterals.  When  said  second  principal  note  became  due 
appellee  procured  another  extension,  and  gave  his  note  for 
$2000,  dated  October  17,  1875,  and  gave  the  aforesaid  Miller 
note  of  $2000  and  other  notes  as  collaterals.  When  the  last 
mentioned  principal  note  of  appellee  became  due  it  was  not 
paid,  and  a  further  renewal  was  given.  Thereupon  appellee 
executed  the  following  note. 

"  $2000.  Chicago,  December  6,  1875. 

Forty-five  days  after  date,  I  promise  to  pay  to  the  order  of 
the  Union  Trust  Company,  at  the  office  of  the  Union  Trust 
Company's  bank,  Chicago,  Illinois,  $2000,  for  value  received, 
with  interest  at  the  rate  of  ten  per  cent  per  annum  after  due, 
having  deposited  with  said  Union  Trust  Company,  as  collat- 
eral security,  two  notes  of  John  Miller  for  $1000  each,  dated 
May  1,  1874,  due  in  two  years;  one  note  of  John  Miller 
dated  August  16,  1875,  for  $2000,  due  in  ninety  days;  two 
notes  of  C.  W.  Eigdon  for  $200  each,  dated  December  1, 1874, 
due  in  two  years;  seventeen  notes  of  Willis  P.  Dickinson, 
dated  December  1,  1874,  for  $137.50  each,  due  in  three  years. 
And  I  hereby  give  the  said  Union  Trust  Company,  its  assign 
or  assigns,  authority  to  sell  the  same  or  any  part  thereof  on 
the  maturity  of  this  note,  or  at  any  time  thereafter,  or  before, 
in  the  event  of  such  securities  depreciating  in  value,  at  public 
or  private  sale,  without  advertising  the  same  or  demanding 
payment   or  giviug  notice,  and  to  apply  so  much  of  the  pro- 
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ceeds  thereof  to  the  payment  of  this  note  as  may  be  necessary 
to  pay  the  same  with  all  interest  due  thereon,  and  also  to  the 
payment  of  all  expenses  attending  the  sale  of  said  collaterals, 
and  in  case  the  proceeds  of  the  sale  of  the  said  collaterals  shall 
not  cover  the  principal,  interest  and  expenses,  I  promise  to 
pay  any  deficiency  forthwith  after  such  sale. 

C.  W.  Rigdon.  [Seal.]" 

With  said  note  was  a  power  of  attorney  authorizing  a  con- 
fession of  judgment  in  term  time  or  in  vacation,  and  at  any 
time  before  or  after  maturity,  and  the  filing  of  a  cognovit,  with 
an  agreement  therein  that  no  writ  of  error  or  appeal  should 
be  prosecuted  upon  the  judgment,  nor  any  bill  in  equity  filed 
to  interfere  in  any  manner  with  the  operation  of  the  said  judg- 
ment, and  waiving  all  errors. 

The  same  John  Miller  note  for  $2000,  then  past  due,  and 
the  other  collaterals  specified  in  said  principal  note  of  Decem- 
ber 6,  1875,  duly  indorsed,  were  deposited  with  appellant. 

The  last  described  principal  note  fell  due  January  23,  1876, 
and  was  not  paid.  Four  days  before  its  maturity  appellee 
paid  $200  thereon  and  appellant  delivered  up  to  appellee  his 
two  notes  of  $200  each,  leaving  due  and  unpaid  on  said  prin- 
cipal note,  at  maturity,  the  sum  of  $1800.  On  the  7th  day 
of  February,  1876,  appellee  paid  $500  thereon,  and  took  up 
one  of  the  John  Miller  notes  for  $1000.  The  two  $1000 
Miller  notes  were  secured  by  certain  lots,  which  had  before 
that  time  been  sold  to  one  Walker,  in  Kentucky,  who  assumed 
to  pay  said  notes,  and  suit  on  said  assumption  was  pending  at 
Newport  at  the  time  of  this  trial. 

February  6,  1876,  appellant  communicated  with  appellee, 
calling  upon  him  to  pay  his  note. 

May  4,  1876,  appellee  wrote  to  the  president  of  appellant 
company  as  follows:  "Will  you  please  call  and  see  Mr.  D.  H. 
Hale,  corner  Randolph  and  Dearborn  streets,  Bryant  block, 
and  tell  him  the  agreement  we  made,  to-wit:  Mr.  Hale  to  pay 
$694,  and  you  to  let  him  have  W.  P.  Dickinson's  notes,  which 
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amount  to  about  $2400?  It  is  impossible  for  me  to  give  the 
matter  my  personal  attention,  therefore  ask  you." 

Appellant,  pursuant  to  request  of  said  letter,  called  upon 
said  Hale,  and  Hale  refused  to  buy  the  Dickinson  notes,  and 
said  he  would  not  give  five  cents  on  the  dollar  for  them. 
Appellant  made  reasonable  efforts  to  sell  said  collaterals,  and 
failed  to  find  a  purchaser. 

On  the  3d  day  of  May,  1876,  appellant  wrote  to  Miller  as 
follows:  "We  hold  Mr.  Rigdon's  note,  due  January  23,  1876, 
on  which  there  remains  due  some  $1300.  We  hold  as  col- 
lateral the  following:  notes:  Seventeen  notes  of  W.  P.  Dick- 
inson,  each  for  the  sum  of  $137.50;  also  your  note  of  $2000, 
and  another  note  of  yours  for  $1000,  secured  on  some  prop- 
erty on  Blue  Island  avenue.  I  regret  exceedingly  to  trouble 
you' in  this  matter,  but  as  I  am  obliged  to  sell  the  securities  I 
thought  perhaps  you  would  prefer  to  have  the  first  chance  to 
purchase." 

Said  collaterals  were  afterwards  put  into  the  hands  of  a  Mr. 
Watson,  a  partner  of  Mr.  Miller,  to  see  if  he  could  get  any 
one  to  purchase  them,  and  they  were  returned  to  appellant  by 
said  Watson  with  a  statement  he  had  not  been  able  to  effect  a 
sale. 

On  the  9th  day  of  May,  1876  the  remainder  of  said  col- 
laterals, to-wit:  one  of  said  John  Miller  notes  for  $1000,  and 
the  John  Miller  note  for  $2000,  and  the  seventeen  Dickinson 
notes,  were  sold,  surrendered  and  delivered  to  said  John  Miller 
by  appellant  for  $1342.72,  which  was  the  amount  then  due 
from  appellee  on  his  said  principal  note  of  $2000.  Said  sale 
and  transfer  to  said  Miller  was  so  made  without  any  collusion 
or  actual  fraud,  and  for  the  best  price  that  appellant  could 
obtain  for  them,  so  far  as  is  shown  by  the  evidence. 

One  of  the  findings  of  fact  by  the  Appellate  Court,  as  also 
an  extract  from  the  record  of  the  circuit  court  ordered  to  be 
certified,  and  the  instructions  given,  refused  and  modified,  are 
all  here  omitted,  they  sufficiently  appearing  in  the  opinion  of 
the  court. 
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Messrs.  Sawin  &  Jones,  for  the  appellant: 

1.  The  power  of  sale  given  in  this  case  was  without  any 
restriction  or  limitation  that,  on  a  default  being  made  in  the 
payment  of  the  principal  note,  a  sale  of  the  collaterals  at 
private  sale  would  be  good.  Authorities  in  support  of  the 
proposition  that  such  a  power  is  not  good  in  law,  can  not  be 
found.  We  must  examine  beyond  the  power  itself  to  find 
matter  to  impeach  the  sale. 

2.  Was  the  power  unlawfully  or  even  improperly  exercised? 
The  court  below  certifies  its  finding,  from  the  evidence,  that 
appellant  made  reasonable  efforts  to  sell;  that  Hale,  who  ap- 
pellee said  would  give  for  the  Dickinson  notes  $694,  would 
not  give  five  cents  on  the  dollar  for  them;  that  after  this  the 
collaterals  were  placed  upon  the  market,  and  no  sale  could 
be  made;  that  the  sale  subsequently  made  was  without  col- 
lusion or  fraud,  and  that  the  price  sold  for  was  the  best  that 
could  be  obtained.  The  only  case  where  the  exercise  of  such 
a  power  has  been  questioned  is  Sparhawk  v.  Drexel,  12  Bank 
Reg.  450—470.  The  following  cases  were  cited  as  governing, 
in  absence  of  special  power:  Garlick  v.  James,  12  Johns.  149; 
Depuy  v.  Clark,  12  Lid.  427;  Joliet  Co.  v.  Scioto  Co.  82  111. 
548;   Cartelyon  v.  Lansing,  2  Caines,  200. 

3.  If  Miller  bought  his  own  notes  for  less  than  their  face, 
does  that  deprive  appellee  of  his  right  to  recover  the  balance 
of  Miller? 

4.  Had  the  appellant  the  right  to  sell  the  collaterals  to 
Miller?  The  object  of  the  power  was  to  give  appellant  the 
right  to  convert  the  collaterals  into  money  and  to  realize  the 
most  that  could  be  obtained  at  the  time  of  sale.  There  being 
no  fraud  or  collusion,  and  Miller  having  paid  all  that  could 
be  had  for  them,  the  sale  ought  not  to  be  held  void  or  invalid. 
There  are  many  instances  in  which  a  party  may  buy  his  own 
note,  as  in  the  case  of  a  bankrupt.  The  power  given  is  equal 
to  any  judicial  decree,  and  if  under  the  one  Miller  might 
purchase  he  could  under  the  other.  Loomis  et  al.  v.  Stave,  72 
111.  624. 
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Mr.  Frank  Baker,  for  the  appellee: 

1.  The  power  to  sell  the  collaterals  did  not  include  the 
power  to  compromise  with  the  maker  of  the  notes  held  by  the 
bank  as  collateral  security. 

2.  Case  is  the  proper  form  of  action  where  collaterals  are 
fraudulently  or  improperly  sold,  and  any  conduct  on  the  part 
of  the  holder  of  such  collaterals,  not  necessary  for  his  protec- 
tion, which  unlawfully  deprives  the  real  owner  of  his  property, 
is  deemed  fraudulent  within  the  scope  of  this  remedy.  Stevens 
v.  Uurlbut  Bank,  31  Conn.  147;  Garlick  v.  James,  12  Johns. 
149;  Dunlap's  Paley  on  Agency,  71. 

3.  The  bank,  when  it  received  the  notes,  became  the  agent 
and  trustee  of  Rigdon,  and  subject  to  all  the  duties  and  re- 
sponsibilities of  a  trustee,  and  bound  to  so  conduct  itself  in 
regard  to  such  collaterals  as,  by  no  fault  of  omission  or  com- 
mission, to  prejudice  the  legal  right  of  the  debtor  from  whom 
they  were  received.  Robinson  v.  Clark,  1  O.  S.  1,  9;  Lam- 
bertson  v.  Windom,  12  Minn.  252. 

4.  The  bank  had  no  right  to  compromise  with  the  maker 
of  the  notes  it  held  as  collateral  for  any  less  than  the  sum 
due  thereon,  and  by  so  doing  it  became  liable  to  Rigdon  for  the 
full  value  of  the  notes,  less  the  amount  due  from  him.  Gar- 
lick  v.  James,  12  Johns.  145;  Depuy  v.  Clark,  12  Ind.  427; 
Hawks  v.  Hinohcliffe,  17  Barb.  492;  1  Schouler  Per.  Prop. 
522  ;  Story  on  Bail.  sec.  821;  Tyler  Pledg.  and  Usury,  580. 

Mr.  Justice  Baker*  delivered  the  opinion  of  the  Court : 

It  seems  to  be  conceded  a  case  like  this  has  never  before 
arisen.  It  may  be  well,  therefore,  to  briefly  state  some  of  the 
principles  which  govern  the  relations  of  a  pledgor  and  pledgee 
of  personal  property. 

In  Cartelyon  v.  Lansing,  Admr.  2  Caines'  Cases  in  Error, 
200,    is   found  an  exhaustive  examination  of  the  subject  of 

*  Tliis  cause  was  decided  and  the  opinion  prepared  during  the  time  Mr. 
Justice  Baker  was  on  the  Bench. 
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pawns,  by  Kent,  J.,  wherein  he  not  only  traces  the  history  of 
the  common  law  relating  thereto,  from  the  days  of  Glanvil, 
but  illustrates  that  law  by  apt  references  to  and  comparisons 
with  the  Roman  law  and  the  codes  of  Continental  Europe.  He 
therein  notes  the  true  line  of  distinction  between  a  pledge  or 
pawn  of  personalty  and  a  mortgage,  and  says,  in  the  case  of 
the  former  the  legal  property  does  not  pass  as  in  the  case  of 
a  mortgage,  with  a  condition  of  defeasance,  'but  that  the  gen- 
eral ownership  remains  with  the  pledgor,  and  only  a  special 
property  passes  to  the  pledgee. 

The  law  is  well  settled,  where  there  is  no  agreement  other- 
wise, the  pledgee  in  possession  takes  only  a  lien  on  the  prop- 
erty as  a  security,  and  is  bound  to  keep  the  pledge  and  not 
use  it  to  its  detriment,  and  to  redeliver  it  on  payment  of  the 
debt.  His  character  is  that  of  a  trustee  for  the  pledgor,  to 
return  the  property  if  redeemed,  and  if  not  redeemed,  then 
first  to  pay  the  debt,  and  second  to  pay  over  the  surplus,  and 
he  can  not  so  deal  with  the  trust  property  as  to  destroy  or  even 
impair  its  value.     See  Wheeler  v.  Newbould,  16  N.  Y.  393. 

Where  there  is  no  special  agreement,  and  when  the  subject 
of  the  pawn  consists  of  ordinary  goods  and  chattels,  then 
they  may  be  sold  and  the  proceeds  applied  to  the  payment  of 
the  debt,  and  this  sale  may  be  either  a  judicial  sale,  or,  in 
most  cases,  without  judicial  process,  the  legal  requirements  as 
to  notice  and  the  provisions  of  the  law  to  secure  fair  dealing 
being  duly  regarded. 

But  there  is  a  distinction  between  a  pledge  of  ordinary 
chattels  and  a  pledge  of  commercial  paper.  We  said,  in 
Joliet  Iron  Co.  v.  Scioto  Fire  Brick  Co.  82  111.  549 :  "  The 
pledge  of  commercial  paper  as  collateral  security  for  the  pay- 
ment of  a  debt  does  not,  in  the  absence  of  a  special  power  for 
that  purpose,  authorize  the  party  to  whom  such  paper  is  so 
pledged  to  sell  the  securities  so  pledged  upon  default  of  pay- 
ment, either  at  public  or  private  sale.  He  is  bound  to  hold 
and  collect  the  same  as  it  becomes  due,  and  apply  the  net 
proceeds  to  the  payment  of  the  debt  so  secured." 
30—93  III. 
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The  person  holding  commercial  paper  as  collateral  security 
for  a  debt  due  him  has  no  right,  unless  perhaps  in  a  very 
extreme  case,  to  compromise  with  the  parties  to  the  security 
for  a  less  sum  than  the  sum  due  on  the  security,  and  if  he 
does  he  will  be  compelled  to  account  to  the  pledgor  for  the 
full  value.  Story  on  Bailments,  §  321.  And  in  Garlick 
v.  James,  12  Johns.  145,  although  it  was  admitted  the 
defendant  acted  in  good  faith,  yet  as  he  had  compromised 
with  the  maker  of  the  note,  and  had  received  a  less  sum  than 
was  due,  it  was  held  he  did  it  at  his  peril,  as  he  acted  without 
authority,  and  he  was  held  liable  for  the  face  value  of  the 
collateral  note. 

The  principles  thus  stated  apply  to  cases  where  there  is  no 
special  contract  between  the  parties  authorizing  a  sale  or 
other  disposition  of  the  property  or  securities  pledged. 

In  this  case  there  is  an  express  stipulation  in  the  contract 
signed  by  appellee,  to  this  effect:  "I  hereby  give  said  com- 
pany authority  to  sell  the  same  (i.  e.  the  collateral  securities) 
or  any  part  thereof,  on  the  maturity  of  this  note,  at  public  or 
private  sale,  without  advertising  the  same,  or  demanding  pay- 
ment, or  giving  notice."  The  salient  words  of  the  contract,  so 
far  as  regards  this  controversy,  are,  "I give  authority  to  sell  at 
public  or  private  sale."  Is  an  arrangement  made  between  the 
pledgee  of  past  due  negotiable  paper  which  matured  in  his 
hands  and  is  held  as  collateral  security  for  a  debt,  and  the 
maker  of  such  paper,  whereby  he  transfers  to  such  maker 
that  paper  for  less  than  its  face,  and  for  an  amount  precisely 
sufficient  to  pay  the  principal  debt,  a  sale,  within  the  meaning 
of  the  power  conferred?     This  is  the  real  question  at  issue. 

There  is  no  doubt  the  thing  here  done  could  not  be  lawfully 
done  without  the  aid  of  the  special  power.  But,  as  already 
remarked,  there  is  no  case  found  where  the  point  at  issue  has 
been  decided.  There  is  no  claim  made  the  power  given  is 
against  public  policy,  or  is  under  the  ban  of  any  other  legal 
objection. 

The  only  case  we  find  in  which  there  was  a  special  power 
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of  like  character  with  that  here  involved,  is  Sparhawk  v. 
Drexel,  12  Bank  Reg.  450,  and  the  circumstances  of  that  case 
and  the  wrongs  there  complained  of  were  not  the  circum- 
stances here  found  or  the  wrongs  here  alleged.  The  court,  in 
that  case,  laid  down  this  rule  of  construction  as  applicable  to 
such  power:  "  Such  a  contract,  so  far  as  it  enables  creditors 
to  extinguish  their  debtor's  right  of  redemption  by  a  sale, 
must,  like  other  contracts  affecting  equities  of  redemption,  be 
construed  benignantly  for  the  debtor — as  benignantly  for  him 
as  may  be  consistent  with  the  security  of  the  creditors."  And 
further  said  :  "It  is  an  authority  to  sell  at  private  or  public 
sale,  *  *  *  but  creditors  in  whom  such  an  authority  is 
vested  can  not  exercise  it  otherwise  than  under  a  trust  for 
their  debtor's  benefit  as  well  as  their  own.  They  are  not  to 
frustrate  any  just  expectation  of  a  surplus,  by  forcing  a  sale 
for  barely  money  enough  to  secure  themselves." 

The  law  will  deal  with  the  substance  of  this  transaction, 
not  its  form.  Appellant  held  in  its  hands  two  notes  of  Miller, 
duly  indorsed,  one  for  $2000  and  the  other  for  $1000,  both 
overdue,  and  both  having  fallen  due  while  in  its  possession  as 
security  for  the  principal  debt.  The  presumption  is  Miller 
was  solvent,  and  such  presumption  is  not  rebutted.  There- 
upon, without  having  brought  suit  against,  or  even  having 
ever  demanded  payment  from  Miller,  the  trust  company  in- 
formed him  it  regretted  exceedingly  to  trouble  him  about  the 
matter,  but  that  Mr.  Rigdon  owed  it  a  balance  of  some  $1300, 
to  pay  which  it  was  about  to  sell  these  two  notes  of  his,  and 
seventeen  notes  of  W.  P.  Dickinson  for  $137.50  each,  and 
concluded  with  the  remark  :  "I  thought  perhaps  you  would 
prefer  to  have  the  first  chance  to  purchase."  This  letter  of 
May  3d  must  be  understood,  if  not  a  direct  proposition  to 
surrender  and  transfer  the  collaterals  on  payment  to  the 
bank  of  the  residue  still  due  on  the  principal  note,  at  all 
events  as  an  invitation  to  a  transaction  of  that  character.  Six 
days  after  the  date  of  that  letter  from  the  bank,  it  sold, 
surrendered    and    delivered    to    said    Miller    his    two    notes, 
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amounting  to  $3000,  and  the  seventeen  Dickinson  notes,  upon 
his  paying  $1342.72,  the  exact  amount  then  due  it  upon  the 
principal  note  of  appellee. 

An  agreement  between  a  creditor  and  his  debtor,  whereby 
the  creditor  agrees  to  take  and  receive  something  from  his 
debtor  in  lieu  and  satisfaction  of  his  claim,  would  be  rather 
a  compromise,  or  an  accord  and  satisfaction,  than,  correctly 
speaking,  a  sale  of  the  claim.  The  money  paid  is  given  for 
the  purpose  of  quieting  a  demand  against  the  debtor.  An 
arrangement  where  the  security  is  transferred  for  less  than  is 
due  thereon  to  the  party  already  bound  by  it,  is  called  by 
Justice  Story,  in  his  work  on  Bailments,  §  321,  a  compro- 
mise; and  he  seems  to  distinguish  such  case  from  the  sale  of 
a  pledge.  And  such  an  arrangement  is  designated  as  a  com- 
promise in  Garlick  v.  James,  supra,  and  in  Depuy  v.  Clark, 
12  Ind.  428. 

The  intention  of  the  parties  to  the  contract  is  the  real 
point  of  inquiry.  When  appellee  authorized  the  trust  com- 
pany to  sell  the  securities  at  public  or  private  sale,  what  was 
understood  and  intended  by  the  parties?  Was  not  an  ordi- 
nary sale  and  purchase  in  their  minds? — a  contract  whereby 
the  seller  parted  with  property  and  title,  and  the  buyer  ob- 
tained property  and  the  title  thereto?  Can  we  suppose  they  con- 
templated a  transfer  whereby  the  property  would  be  destroyed 
and  the  title  extinguished?  If  appellee  had  intended  a 
transaction  such  as  is  here  involved,  would  he  not  have  used 
language  such  as  is  used  in  the  books  or  by  the  courts,  or 
other  apt  language  to  designate  such  transaction  ?  Would  he 
not  have  given  authority  to  compromise  or  surrender  the 
securities?  Is  it  not  a  latitudinarian,  if  not  a  strained  and 
forced  construction,  to  call  the  transfer  here  a  sale?  In  its 
ordinary  sense  and  according  to  the  common  use  of  language, 
as  also  in  the  strict  and  proper  acceptation  of  the  word,  a 
sale  is  not  understood  as  designating  a  transfer  such  as  this. 

Again,  the  power  under  consideration  is  in  derogation  of 
common  law  duties,  and    wipes  out  wise   and   equitable  safe- 
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guards  interposed  by  that  law  for  the  protection  of  the 
pledgor,  and  relieves  the  pledgee  from  just  duties  imposed 
upon  him;  and  which  safeguards  and  duties  are  intended  to 
prevent  fraud  and  a  breach  of  the  trust  imposed. 

We  feel  constrained  to  hold  the  transfer  here  made  to  Mil- 
ler, of  these  overdue  securities,  by  which  he  was  himself 
bound,  was  not  a  sale  within  the  scope  and  intention  of  the 
power  given  to  sell  at  public  or  private  sale. 

The  findings  of  fact  by  the  Appellate  Court,  "that  appellant 
made  reasonable  efforts  to  sell  said  collaterals  and  failed  to 
find  a  purchaser,"  and  "  that  said  sale  and  transfer  to  said 
Miller  were  so  made  without  any  collusion  or  actual  fraud  and 
for  the  best  price  that  appellant  could  obtain  for  them,  so  far 
as  is  shown  by  the  evidence,"  do  not  go  to  the  gist  of  the 
injury  complained  of  by  appellee.  The  wrong  was  not  in 
omitting  to  make  reasonable  efforts  to  sell  the  collaterals, 
nor  in  selling  them  collusively  and  fraudulently,  nor  yet  in 
selling  them  for  a  less  price  than  could  have  been  obtained  for 
them.  It  was  for  disposing  of  them  in  a  manner  not  within 
the  purview  of  the  power  delegated.  The  tort  was  the  affirm- 
ative act  of  compromising  with  the  maker  of  the  securities. 

Appellant  might  well  have  sold  at  private  sale  to  Miller 
the  Dickinson  notes,  but,  as  we  have  seen,  the  transfer  was 
an  entire  transaction  and  included  Miller's  own  notes  which 
were  due  at  the  time,  and  the  transaction  was  a  tort  and  can 
not  be  apportioned.  But,  it  seems,  there  was  some  testimony 
tending  to  show  the  insolvency  of  Dickinson,  and  it  is  evi- 
dent from  the  verdict  the  jury  assessed  no  damages  on  account 
of  his  notes. 

Among  the  findings  of  fact  by  the  Appellate  Court  was  this 
in  reference  to  the  $2000  Miller  note,  "  that  after  the  making 
of  the  original  loan  of  August,  1875,  Miller  informed  appel- 
lant said  collateral  note  had  been  given  by  him  to  appellee  as 
accommodation  paper  and  for  no  value,  and  that  such  infor- 
mation from  said  Miller  was  communicated  to  appellee  by 
appellant,  and   appellee   replied  that   he  had   given  his  note 
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therefor  to  Miller."  The  presumption  of  law  is,  the  note  was 
given  for  a  good  and  valuable  consideration.  The  note  of 
Rigdon  to  Miller  would  be  a  sufficient  consideration  for  the 
$2000  note,  and  the  latter  would  be  a  binding  and  valid  note 
against  Miller.  Besides,  the  whole  question  as  to  whether 
Miller  "occupied  the  position  of  a  mere  surety,"  and  whether 
"  the  notes  of  John  Miller  were  given  for  a  good  and  valua- 
ble consideration,"  were  fairly  submitted  to  the  jury  by  the 
instructions  of  the  court. 

This  brings  us  to  the  matter  of  the  excluded  testimony. 
That  it  was  entirely  competent  to  show  the  Miller  notes  were 
mere  accommodation  paper  and  given  for  no  value,  or  that 
there  was  a  legal  defence  to  the  notes  or  either  of  them,  can 
not  be  successfully  gainsaid. 

The  amount  due  on  the  notes  was  prima  facie  the  measure 
of  damages.     American  Express  Co.  v.  Parsons,  44  111.  315. 

On  the  trial  appellant  proposed  to  show  that  at  all  these 
times  Rigdon  was  indebted  to  Miller,  that  Miller  had  been 
accommodating  Rigdon  for  a  long  time,  and  that  that  indebted- 
ness was  up  as  high  as  $12,000  or  $15,000  and  remained  so  at 
the  time  when  Miller  died,  sometime  shortly  after  this  trans- 
action. He  also  proposed  to  show  that  Miller  had,  from  time 
to  time,  given  his  paper  as  an  accommodation  to  Rigdon;  was 
in  the  habit  of  doing  it.  Objections  to  such  proposed  tes- 
timony were  sustained  and  it  was  excluded,  and  exceptions 
were  duly  taken. 

We  think  this  testimony  was  properly  excluded.  A  part 
of  the  offer  was  merely  to  prove  an  affirmative  cause  of 
action  vested  in  Miller,  or  his  legal  representative,  a  right  of 
action  to  which  appellant  was  a  stranger,  and  to  set  off  the 
damages  growing  out  of  such  cross-action  against  the  dam- 
ages here.  This  could  not  be  done,  as  appellant  had  no  such 
interest  in  the  debts  due  from  appellee  to  Miller  as  author- 
ized him  to  set  them  off  against  this  recovery.  The  other 
element  of  the  offer  was  to  prove  a  habit  of  Miller  to  give 
his  paper  to  Rigdon  as  an  accommodation.     If  we  admit  the 
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habit,  it  does  not  follow  this  particular  paper  was  part  of  such 
accommodation  paper,  and  there  was  no  offer  to  make  such 
identification.  If  the  identity  in  fact  existed,  or  could  be 
proven,  it  must  be  presumed  appellant's  oifer  would  not  have 
been  so  restricted,  but  would  have  gone  to  that  extent.  With 
reference  to  the  larger  note  there  was  evidence  in  the  record 
it  was  for  value,  a  promise  for  a  promise ;  and  the  $1000  note 
was  one  of  a  series  of  notes  secured  by  a  mortgage  on  real 
estate,  and  payment  of  which  had  been  assumed  by  one 
Walker. 

There  was  no  offer  to  prove  Miller  was  insolvent,  or  these 
particular  notes  were  accommodation  paper,  or  that  Miller 
had  a  legal  defence  to  them.  To  simply  show  he  gave  other 
paper  to  appellee  which  was  for  no  value,  or  show  he  had 
other  claims  against  appellee,  would  have  been  irrelevant  to 
any  issue  in  the  case. 

The  further  point  is  made  that  Miller,  in  purchasing  his 
notes  from  appellant,  did  not  pay  their  full  face  amount,  and 
that  such  purchase  would  not  deprive  appellee  of  his  right  to 
recover  the  residue  from  Miller.  If  this  be  admitted,  still  a 
party  having  two  remedies  for  an  injury  may  elect  which  to 
pursue.  Similar  points  were  made,  both  in  Garlich  v.  James, 
supra,  and  in  Depuy  v.  Clark,  supra,  and  in  both  cases  decided 
adversely  to  appellant's  claim  here  urged. 

That  which  we  have  already  said  sufficiently  disposes  of  the 
points  made  upon  the  rulings  of  the  circuit  court  in  regard 
to  instructions.  Those  rulings  were  in  substantial  conformity 
with  the  views  herein  expressed. 

The  judgment  of  the  Appellate  Court  is  affirmed. 

Judgment  affirmed. 
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E.  P.  Shissler 

v. 

The  People  ex  rel.  C.  M.  Gregory. 

Jurisdiction — of  Supreme  Court  of  writ  of  error.  A  writ  of  error  will  not 
lie  from  this  court  to  the  county  court  to  review  a  judgment  against  land  for 
taxes,  since  the  establishment  of  the  Appellate  courts.  Since  then,  this  court 
has  not  jurisdiction  in  the  first  instance,  nor  can  the  parties  confer  it  by 
stipulation. 

Writ  of  Error  to  the  County  Court  of  Jo  Daviess  county. 
Messrs.  D.  &  T.  J.  Sheean,  for  the  defendant  in  error. 

Per  Curiam:  This  was  a  proceeding,  in  the  county  court 
of  Jo  Daviess  county,  for  judgment  against  delinquent  lands 
for  taxes.  The  objections  interposed  were  overruled,  and 
final  judgment  rendered  against  the  lands  of  contestant  for 
the  taxes  due  thereon.  An  appeal  was  prayed  and  allowed  to 
the  Supreme  Court,  but  it  was  not  perfected.  On  the  19th 
day  of  August,  1878,  the  objectors  filed  a  transcript  of  the 
judgment  and  proceedings  had  in  the  county  court,  in  this 
court.  No  writ  of  error  or  scire  facias  seems  to  have  been 
issued,  but  the  relator  has  appeared  by  counsel  and  filed  a 
brief.  We  suppose  it  is  the  intention  of  the  parties  to  treat 
the  case  as  standing  on  error  in  this  court,  but  we  do  not 
think  the  writ  can  be  sustained.  The  transcript  was  not  filed 
in  this  court  until  after  the  law  establishing  Appellate  courts 
was  in  force,  and  since  then  this  court  has  had  frequent  occa- 
sion to  declare  that  this  court  has  not  jurisdiction,  in  the  first 
instance,  in  this  class  of  cases.  The  writ  of  error  should 
have  been  sued  out  of  the  Appellate  Court.  Nor  will  the 
parties  be  permitted  to  stipulate  that  this  court  may  entertain 
jurisdiction. 

Although  no  motion  has  been  made  for  that  purpose,  this 

court,  of  its   own    motion,  will   dismiss   the  writ  of  error  for 

want  of  jurisdiction,  in   the  first  instance,  to   hear  the  errors 

assigned.  Tir  .,    r  ■,•  7 

&  Writ  of  error  dismissed. 
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Alexander  White 

v. 

The  People  of  the  State  of  Illinois. 

Criminal  law  —  assault  with  intent  to  inflict  bodily  injury — provocation. 
Upon  the  trial  of  a  party  charged  with  an  assault  with  a  deadly  weapon,  etc., 
it  appeared  that  about  nine  o'elock  at  night,  startling  noises  were  heard  out- 
side the  house  of  the  defendant  and  very  near  to  it,  consisting  of  the  firing  of 
guns  and  the  noise  of  many  voices,  frightening  the  family,  and  the  defendant 
as  the  head  of  the  family  rushed  out  of  the  house,  chasing  such  of  the  in- 
truders as  he  encountered,  the  firing  and  noise  still  continuing,  when  one  of 
the  invading  party  was  shot,  it  being  uncertain  who  fired  the  shot,  and  the 
proof  showing  the  previous  good  character  of  the  defendant  as  a  peaceable 
and  law-abiding  citizen:  Held,  the  jury  should  not  have  found,  under  the 
facts  as  they  must  have  appeared  to  the  defendant,  that  there  was  no  consid- 
erable provocation  appearing,  although  the  proof  showed  that  the  invaders 
were  on  no  hostile  errand  in  fact. 

Writ  of  Error  to  the  Circuit  Court  of  DeKalb  county ; 
the  Hon.  C.  W.  Upton,  Judge,  presiding. 

Mr.  A.  B.  Coon,  Mr.  A.  J.  Hopkins,  and  Mr.  D.  J.  Carnes, 
for  the  plaintiff  in  error. 

Messrs.  Divine  &  Dunton,  Mr.  Chas.  Kellum,  and  Mr. 
J.  J.  McKinnon,  for  the  People. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court: 

Plaintiff  in  error  was  convicted  in  the  circuit  court  of  DeKalb 
county  upon  the  first  count  of  an  indictment  charging  him 
with  an  assault  with  a  deadly  weapon  upon  one  Avery,  with 
intent  to  inflict  upon  him  a  bodily  injury,  no  considerable  pro- 
vocation then  appearing.  He  was  fined  $25  and  adjudged  to 
pay  the  fine  and  costs.  He  brings  this  writ  of  error  asking 
that  the  judgment  be  reversed. 

After  a  careful  examination  of  the  proofs  in  this  record,  we 
regard  them  as  wholly  insufficient  to  support  the  conviction. 

The  proof  shows  that  Mr.  White  has  long  resided  where  the 
offence  is  alleged  to  have  occurred ;   that  his  reputation  as  a 
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peaceable,  law-abiding  and  respectable  citizen  was  beyond 
reproach;  that  at  the  time  in  question  his  family  proper  con- 
sisted of  his  wife  and  himself,  and  that  with  them  at  his  house 
was  a  son  of  the  accused  (recently  married)  with  his  wife,  and 
that  the  accused  had  a  hired  man  living  with  him. 

About  nine  o'clock  at  night,  just  as  the  father  of  the  family 
had  closed  the  regular  evening  family  worship  and  after  the 
inmates  of  the  house  had  arisen  from  their  knees,  startling 
noises  began  outside  of  the  house  and  very  near  to  it,  embrac- 
ing the  firing  of  guns  and  the  noise  of  many  voices.  The 
female  members  of  the  family  were  greatly  frightened  ;  the  son 
ran  up  stairs,  probably  in  search  of  arms,  and  the  father  im- 
mediately rushed  out  of  the  house  and  chased  such  of  the 
invaders  as  he  encountered.  The  firing  of  guns  or  pistols,  or 
both,  with  other  noises,  which  had  begun  before  he  went  out, 
was  continued  after  he  went  out.  Amidst  the  darkness  and 
confusion,  and  the  firing  of  shots,  Mr.  Avery,  who  was  one 
of  the  intruders,  received  a  gunshot  wound  in  his  leg.  Some 
of  the  witnesses  think  this  shot  was  fired  by  the  accused.  The 
clear  weight  of  the  evidence  however  is,  that  it  was  not.  In 
view  of  the  circumstances  precluding  opportunities  for  reliable 
observation  on  the  part  of  the  accusing  witnesses,  and  the 
better  means  of  knowledge  on  the  part  of  the  witnesses  whose 
testimony  goes  to  show  that  the  accused  did  not  fire  the  shot., 
we  have  no  hesitation  in  saying  that  the  proofs  are  not  suffi- 
cient to  warrant  the  finding  in  this  regard.  It  was  developed 
by  the  proofs  that  these  riotous  invaders  of  the  privacy  of  the 
home  of  the  accused  were,  in  truth,  on  no  hostile  errand,  but 
were  engaged  in  the  foolish  and  sometimes  dangerous  sport 
of  a  charivari.  But  it  is  not  easy  to  see  how  a  jury  could  find, 
under  the  facts  as  they  must  have  appeared  at  the  time  to 
the  accused,  that  there  was  "no  considerable  provocation  ap- 
pearing." 

The  judgment  of  the  circuit  court  is  reversed. 

Judgment  reversed. 


1879.]  Pratt,  Admx.  v.  Trustees,  etc.  475 


Syllabus.. 


Mary  L.  Pratt,  Admx.  etc. 

v. 

The  Trustees  of  the  Baptist  Society  of  Elgin. 

1.  Practice  in  Supreme  Court — points  in  reply  brief.  Ordinarily,  except 
for  good  cause  shown,  this  court  is  not  disposed  to  consider  a  point  raised  and 
discussed  by  the  appellant's  counsel  for  the  first  time  in  his  reply  brief;  but 
where  an  estate  of  a  deceased  person  is  sought  thereby  to  be  protected,  the 
court  is  disposed  to  hold  a  less  inflexible  rule,  and  to  consider  the  point,  if  it 
goes  to  the  merits,  after  allowing  the  opposite  party  to  be  heard  upon  it. 

2.  Same — specific  objection  below.  It  is  sufficient  that  an  objection  taken 
in  the  circuit  court  embraces  the  question  presented  in  this  court,  when  it  does 
not  affirmatively  appear  that  it  was  not  considered  in  the  court  below  or  dis- 
cussed. 

3.  Subscription — must  have  a  consideration.  Where  notes  are  given  by  way 
of  voluntary  subscription  to  raise  a  fund,  or  to  promote  an  object,  they  are 
open  to  a  defence  of  a  want  of  consideration,  unless  money  has  been  expended, 
or  liabilities  incurred  on  the  faith  of  the  promise,  which  by  a  legal  necessity 
must  cause  loss  or  injury  to  the  person  expending  money,  or  incurring  liability, 
if  the  notes  are  not  paid. 

4.  In  the  absence  of  any  one  claiming  rights  as  a  bona  fide  assignee  before 
maturity,  promissory  notes  given  for  money  with  which  to  purchase  a  church 
bell,  are  not  in  any  material  respect  different  from  an  ordinary  subscrip- 
tion, whereby  the  subscriber  agrees,  under  his  hand,  to  pay  so  much  in  aid 
of  a  church,  school,  etc.,  where  there  is  no  corresponding  undertaking  by  the 
payee. 

5.  The  promise  in  such  case  stands  as  a  mere  offer,  and  may,  as  a  necessary 
consequence,  be  revoked  at  any  time  before  it  is  acted  upon.  It  is  the  expend- 
ing of  money,  etc.,  or  incurring  of  legal  liability  on  the  faith  of  the  promise, 
which  gives  the  right  of  action,  and  without  this  there  is  no  right  of  action. 

6.  Same — when  revoked  by  promisor's  death.  A  note  given  by  a  person  to 
the  trustees  of  a  church,  to  enable  them  to  procure  a  bell,  is  a  mere  offer  until 
acted  upon,  as  till  then  there  is  no  .mutuality,  and  being  only  an  offer,  and 
susceptible  of  revocation  at  any  time  before  being  acted  upon,  it  follows  that 
the  death  of  the  promisor  before  the  offer  is  acted  upon  is  a  revocation  of 
the  offer,  and  the  note  can  not  be  collected  though  a  bell  is  purchased  after 
his  death. 

Appeal  from  the  Circuit  Court  of  Kane  county;  the  Hon. 
Hiram  H.  Cody,  Judge,  presiding. 
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Mr.  H.  T.  Gilbert,  and  Mr.  W.  J.  Brown,  for  the  appel- 
lant. 

Mr.  J.  H.  Mayborne,  for  the  appellees. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the 
Court : 

Appellees  obtained  judgment  in  the  county  court  of  Kane 
county  against  Mary  L.  Pratt,  as  administratrix  of  the  estate 
of  Philemon  B.  Pratt,  deceased,  on  two  promissory  notes 
executed  by  the  deceased  to  the  appellees  on  the  6th  of  July, 
1871, — one  for  §300,  payable  one  year  after  date,  and  the 
other  for  the  sum  of  $327.50,  payable  two  years  after  date, 
and  both  bearing  interest  at  the  rate  of  ten  per  cent  per 
annum.  Appeal  was  taken  from  that  judgment  to  the  circuit 
court  of  Kane  county,  where  the  cause  was  again  tried  at  its 
October  term,  1876,  resulting,  as  before,  in  a  judgment  in 
favor  of  appellees  for  the  amount  of  the  notes,  principal  and 
interest.  Mary  L.  Pratt,  administratrix,  appeals  from  that 
judgment,  and  brings  the  rulings  of  the  circuit  court  before 
us  for  review. 

The  defence  interposed  to  the  notes  is,  that  they  were  exe- 
cuted without  any  valid  consideration. 

When  the  case  was  first  argued,  we  determined,  on  the 
questions  then  considered,  to  affirm  the  judgment;  but,  on 
considering  a  petition  for  rehearing,  we  felt  that  the  cause 
should  be  further  heard,  and  accordingly  we  ordered  a  re- 
hearing. 

The  question  now  to  be  passed  upon  was  not  considered  on 
the  first  hearing  of  the  case,  and  no  notice  was  taken  of  it  in 
the  opinion  we  then  filed,  because  it  was  not  presented  in  the 
opening  argument  of  counsel. 

Ordinarily,  except  for  good  cause  shown,  we  are  not  dis- 
posed to  consider  a  point  raised  and  discussed  by  appellant's 
counsel,  for  the  first  time,  in  his  reply  brief;  but  where,  as 
here,  an  estate  of  a  deceased  person  is  sought  thereby  to  be 
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protected,  we  are  disposed  to  hold  to  a  less  inflexible  rule,  and 
to  consider  the  point,  if  it  go  to  the  merits  of  the  case,  after 
allowing  to  the  opposite  side  full  opportunity  to  be  heard 
upon  it.  That  opportunity  has  now  been  allowed  and  availed 
of  in  the  present  case,  and  in  our  opinion  the  ends  of  justice 
require  that  the  question  discussed  be  considered,  and  a  decis- 
ion thereon  rendered. 

Whether  this  particular  question  was  argued  in  the  circuit 
court  we  can  not,  except  by  inference,  and  not  even  in  that 
way  satisfactorily,  know.  It  is  sufficient  that  the  objection 
taken  in  the  circuit  court  comprehends  this  question,  and  it 
does  not  affirmatively  appear  that  it  was  not  considered. 

The  question  to  be  considered  is,  did  Pratt's  death  revoke 
the  promise  expressed  in  the  notes,  no  money  having  been 
expended,  or  labor  bestowed,  or  liability  of  any  kind  incurred, 
prior  to  his  death,  upon  the  faith  of  that  promise? 

The  purpose  in  giving  the  notes  was  to  enable  the  church 
represented  by  appellees  to  purchase  a  bell.  The  cost  of  a 
bell  of  a  particular  size,  etc.,  was  estimated  by  Pratt,  and  he 
gave  his  notes  for  the  amount  of  the  estimate,  intending  that 
when  the  notes  were  paid  the  money  should  be  devoted  to 
paying  for  such  a  bell,  and  when  the  notes  matured,  at  Pratt's 
suggestion  to  let  them  stand,  because,  as  he  alleged,  bell  metal 
was  getting  cheaper,  and  they  would  thereby  be  enabled  to 
procure  a  larger  bell,  no  effort  was  made  to  collect  the  notes, 
and  they  were  permitted  to  remain  just  as  they  were;  but 
there  was  no  undertaking  on  the  part  of  appellees,  nor  the 
church  which  they  represent,  to  procure  a  bell,  and  there  is 
no  proof  of  any  act  done,  or  liability  incurred  by  appellees, 
or  any  one  else,  in  reliance  upon  those  notes,  before  the  death 
of  Pratt.  It  is  shown  that  a  bell  has  been  procured,  and 
probably  there  is  evidence  sufficient  to  show  that  this  has 
been  done  on  the  faith  of  those  notes,  but  it  appears  with 
reasonable  certainty  that  this  has  been  since  Pratt's  death. 
If  a  contract  therefor  was  made  in  Pratt's  lifetime,  the  record 
unfortunately  does  not  show  it.     Collection  of  the  notes  can 
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not  be  enforced  as  a  promise  to  make  a  gift.  Pope  v.  Dodson, 
58  111.  360;  Blanchard  v.  Williamson,  70  id.  652. 

Where  notes  are  given  by  way  of  voluntary  subscription, 
to  raise  a  fund  or  promote  an  object,  they  are  open  to  the  de- 
fence of  a  want  of  consideration,  unless  money  has  been  ex- 
pended, or  liabilities  incurred  which,  by  a  legal  necessity, 
must  cause  loss  or  injury  to  the  person  so  expending  money, 
or  incurring  liability,  if  the  notes  are  not  paid.  Parsons  on 
Bills  and  Notes,  vol.  1,  p.  202  ;  1  Pars,  on  Conts.  377,  et  seq. 

And  so  it  has  been  held  that  the  payee  of  a  promissory  note 
given  to  him  in  the  expectation  of  his  performing  service,  but 
without  any  contract  binding  him  to  serve,  can  not  maintain 
an  action  upon  it.  Hulse  v.  Hulse,  17  C.  B.  711,  (84  Eng. 
Com.  Law,  709.) 

In  the  absence  of  any  one  claiming  rights  as  a  bona  fide 
assignee  before  maturity,  it  is  not  perceived  that  promissory 
notes,  executed  as  these  were,  are,  in  any  material  respect, 
different  from  an  ordinary  subscription  whereby  the  subscriber 
agrees  under  his  hand,  to  pay  so  much  in  aid  of  a  church, 
school,  etc.,  where  there  is  no  corresponding  undertaking  by 
the  payee. 

The  promise  stands  as  a  mere  offer,  and  may,  by  necessary 
consequence,  be  revoked  at  any  time  before  it  is  acted  upon. 
It  is  the  expending  of  money,  etc.,  or  incurring  of  legal  lia- 
bility, on  the  faith  of  the  promise,  which  gives  the  right  of 
action,  and  without  this  there  is  no  right  of  action.  McClure 
v.  Wilson,  43  111.  356,  and  cases  there  cited;  Trustees  v.  Gar- 
vey,  53  id.  401 ;  Baptist  Educational  Soc.v.  Carter,  72  id.  247. 

Being  but  an  offer,  and  susceptible  of  revocation  at  any 
time  before  being  acted  upon,  it  must  follow  that  the  death  of 
the  promisor,  before  the  offer  is  acted  upon,  is  a  revocation 
of  the  offer.  This  is  clearly  so  upon  principle.  The  sub- 
scription or  note  is  held  to  be  a  mere  offer,  until  acted 
upon,  because  until  then  there  is  no  mutuality.  The  continu- 
ance of  an  offer  is  in  the  nature  of  its  constant  repetition, 
which    necessarily   requires   some   one   capable   of  making   a 
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repetition.  Obviously  this  can  no  more  be  done  by  a  dead 
man  than  a  contract  can,  in  the  first  instance,  be  made  by  a 
dead  man. 

If  the  payees  named  in  the  notes  may  be  held  agents  of 
the  promisor,  with  power  to  contract  for  work  to  be  done 
and  money  expended  upon  the  faith  of  the  notes,  the  case  of 
Campinari  v.  Woodburn,  15  C  B.  400,  (80  Eng.  Com.  Law, 
400,)  is  directly  in  point,  and  holds  that  the  death  of  the 
promisor  was  a  revocation  of  the  agency.  In  that  case  the 
plaintiff  alleged  that  it  was  agreed  between  him  and  the  de- 
fendant's intestate  that  he  should  endeavor  to  sell  a  certain 
picture,  and  that  if  he  succeeded  the  intestate  should  pay  him 
£100;  that  he  did  so  endeavor  while  the  testator  was  alive, 
and  through  the  efforts  then  made  was  enabled  to  effect  a  sale 
after  the  testator's  death,  but  that  the  defendant  had  refused 
to  pay  £100.  The  count  was  held  not  to  show  a  cause  of 
action.  Jervis,  C  J.,  said  that  if  the  testator  had  counter- 
manded the  sale,  he  clearly  would  not  have  been  liable  for 
commissions,  although  the  plaintiff  might  have  recovered  for 
services  already  rendered  and  charges  and  expenses  previously 
incurred.  A  fortiori  the  defendant  was  not  responsible  when 
the  revocation  proceeded  from  the  act  of  God. 

An  analogous  case  is  The  Michigan  State  Bank  v.  Leaven- 
worth, 2  Williams  (Vt.)  209,  where  it  was  held  that  the  opera- 
tion of  a  letter  of  credit  was  confined  to  the  life  of  the  writer, 
and  that  no  recovery  can  be  had  upon  it  for  goods  sold  or  ad- 
vances made  after  his  death. 

The  question  that  has  been  raised,  in  somes  cases,  whether 
a  party  acting  in  good  faith  upon  the  belief  that  the  principal 
is  alive,  may  recover,  does  not  arise  here,  as  there  is  nothing 
in  the  evidence  to  authorize  the  inference  that  the  bell  here 
was  purchased  under  the  belief  that  Pratt  was  still  alive. 

We  are  of  opinion,  on  the  record  before  us,  the  judgment 
below  was  unauthorized.  It  must  therefore  be  reversed  and 
the  cause  remanded. 

Judgment  reversed. 
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Samuel  S.  Clark 

v. 
Lucius  L.  Day. 

1.  Ejectment — sufficiency  of  verdict.  A  verdict  in  ejectment  finding  the 
defendant  guilty  of  withholding  from  the  plaintiff  "  the  following  described 
premises,  to-wit:  commencing  on  Madison  street  fifty-seven  feet  from  the 
corner  of  Hancock  and  Madison  streets,  as  indicated  by  the  present  line  of 
improvements,  running  thence  seven  feet  on  the  line  of  Madison  street,  thence 
at  right  angles  one  hundred  and  seventy-one  feet  to  the  alley,  thence  at  right 
angles  towards  Hancock  street  to  the  line  of  lots  7  and  8,  thence  at  right 
angles  along  said  line  one  hundred  and  seventy-one  feet  to  the  place  of 
beginning;  and  we  further  find  that  the  plaintiff  has  an  estate  therein  in  fee 
simple,"  is  sufficiently  certain  to  enable  the  plaintiff  to  have  execution  of  his 

judgment. 

2.  Same — proof  of  title  from  a  common  source.  Under  the  statute,  where 
the  plaintiff  on  the  trial  states,  under  oath,  that  he  claims  title  through  a 
common  source  with  the  defendant,  it  will  be  sufficient  for  him  to  show  title 
from  such  common  source,  unless  the  defendant  will  deny  on  oath  that  he 
claims  title  from  such  a  source,  or  will  swear  that  he  claims  title  through  some 
other  source.  This  rule  applies  where  the  action  is  to  settle  a  disputed 
boundary  between  two  adjoining  lots,  each  party  deriving  title  to  his  lot  from 
the  same  source. 

3.  New  trial — on  the  evidence.  Where  a  cause  is  submitted  under  instruc- 
tions sufficiently  accurate  not  to  have  misled  the  jury,  and  the  testimony  is 
irreconcilably  conflicting  as  to  the  disputed  questions  of  fact,  the  verdict  must 
stand  as  settling  the  facts. 

Appeal  from  the  Circuit  Court  of  Peoria  county;  the  Hon. 
J.  W.  Cochran,  Judge,  presiding. 

This  was  an  action  of  ejectment,  brought  by  Lucius  L. 
Day  against  Samuel  S.  Clark,  for  a  strip  of  ground  seven  feet 
wide  on  Madison  street,  in  the  city  of  Peoria,  and  extending 
the  same  width  the  whole  depth  of  the  lot,  the  same  being 
part  of  lot  8,  block  24,  in  Morton,  Yoris  and  Laveille's  addi- 
tion. The  question  presented  was  one  of  boundary  between 
lots  7  and  8. 

The  following  is  the  verdict  of  the  jury:  "We,  the  jury, 
find  the  defendant  guilty  of  withholding  from  the  plaintiff 
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the  following  described  premises,  to-wit :  commencing  on 
Madison  street  fifty-seven  feet  from  the  corner  of  Hancock 
and  Madison  streets  as  indicated  by  the  present  line  of  im- 
provements, running  thence  seven  feet  on  the  line  of  Madison 
street,  thence  at  right  angles  one  hundred  and  seventy-one  feet 
to  the  alley,  thence  at  right  angles  towards  Hancock  street  to 
the  line  of  lots  7  and  8,  thence  at  right  angles  along  said  line 
one  hundred  and  seventy-one  feet  to  the  place  of  beginning; 
and  we  further  find  that  the  plaintiff  hath  an  estate  therein  in 
fee  simple." 

Mr.  H.  W.  Wells,  for  the  appellant. 

Mr.  E.  P.  Sloan,  and  Mr.  D.  McCulloch,  for  the  appel- 
lee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court: 

This  was  an  action  of  ejectment,  brought  by  Lucius  L. 
Day  against  Samuel  S.  Clark,  to  recover  possession  of  a  strip  of 
land  alleged  to  be  a  part  of  lot  8,  but  after  the  suit  had  been 
commenced  subsequent  grantees  of  defendant  were,  by  leave  of 
court,  permitted  to  defend.  On  the  last  trial — the  jury  having 
failed  to  agree  on  the  first  trial — the  jury  found  the  defendant 
guilty  of  withholding  the  premises  described  in  the  declaration, 
and  that  the  fee  title  to  the  same  was  in  plaintiff. 

It  is  said  the  verdict  is  too  uncertain  and  indefinite  to  be  per- 
mitted to  stand.  Construing  the  verdict  fairly,  we  think  it  is 
sufficiently  certain  to  enable  plaintiff  to  have  execution  of  his 
judgment.  Undoubtedly  some  things  are  omitted  that  would 
render  it  plainer  than  it  is.  The  point  at  which  the  descrip- 
tion begins  is  fifty-seven  feet  from  the  corner  of  Hancock  and 
Madison  streets.  Although  the  direction  is  not  stated,  refer- 
ence to  lots  7  and  8  render  it  absolutely  certain  it  is  east  on 
Madison  street.  A  right  angled  parallelogram  is  then  de- 
scribed, and  the  dimensions  of  two  sides  given  in  feet.  The 
line  on  the  alley  is  mentioned   as  running  in  the  direction  of 
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Hancock  street  to  the  line  between  lots  7  and  8,  which  is 
equivalent  to  a  finding  that  the  point  reached  in  the  descrip- 
tion is  the  true  line  between  lots  7  and  8.  As  we  understand 
the  verdict,  it  describes  the  land  substantially  as  it  is  described 
in  the  amended  count  of  the  declaration  filed  at  the  trial. 

An  objection  taken  is  that  plaintiff  did  not  prove  title  to 
the  whole  of  the  land  in  controversy.  As  the  case  went  to  the 
jury  we  think  the  proof  of  title  was  sufficient.  Under  our 
statute  if  the  plaintiff  on  the  trial  will  state,  under  oath,  that 
he  claims  the  title  through  a  common  source  with  defendant, 
it  shall  be  sufficient  for  him  to  show  title  from  such  common 
source,  unless  defendant  will  deny,  on  oath,  that  he  claims 
title  from  such  common  source,  or  will  swear  that  he  claims 
title  through  some  other  source.  That,  plaintiff  did.  On  the 
trial  he  stated  on  oath  that  both  grantees  claimed  title  from 
one  George  Morton,  and  as  defendant  does  not  deny  he  claims 
title  from  that  source  it  must  be  understood  he  does. 

But  it  is  said  this  view  can  not  prevail,  as  one  party  claims 
lot  7  and  the  other  lot  8.  That  is  true,  but  the  strip  of  land  iu 
controversy  is  nevertheless  the  same.  If  it  is  a  part  of  lot  8 
plaintiff  claims  he  has  a  title  to  it  from  Morton,  and  if  it  is  a 
part  of  lot  7  defendant  claims  title  to  it  from  the  same  source. 
The  contention  is  as  to  the  boundary  line  between  lots  7  and 
8,  and  counsel  well  expresses  it,  though  in  form  an  action 
of  ejectment,  it  is  in  fact  an  action  to  ascertain  the  boundary 
line  between  lots  owned  by  the  parties,  and  nothing  else. 

The  only  question  in  the  case  that  demands  serious  consid- 
eration is  whether  the  verdict  is  sustained  by  the  weight  of 
the  evidence.  If  it  is  proved  the  land  in  controversy  is  a 
part  of  lot  8,  then  the  verdict  is  right,  otherwise  of  course  it 
is  wrong.  That  is  so  much  a  question  of  fact  it  is  difficult  to 
do  otherwise  than  to  abide  the  finding  of  the  jury.  The  tes- 
timony in  the  record  is  voluminous,  and  contradictory  in  the 
extreme.  Both  parties  claim  there  is  testimony  that  renders 
it  absolutely  certain  the  line  that  divides  lots  7  and  8  is  where 
they  respectively  insist  it  is.     It  must  be  understood  the  evi- 
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dence  bearing  on  this  question  was  fully  considered  by  the 
jury  in  arriving  at  a  conclusion.  Full  and  careful  consider- 
ation has  been  given  to  the  volume  of  testimony  found  in  the 
record,  and  it  is  not  perceived  how  it  can  be  said  the  verdict  is 
so  much  against  the  weight  of  the  evidence  that  the  judgment 
ought  to  be  reversed  for  that  reason  alone. 

The  case  was  submitted  under  instructions  sufficiently  accu- 
rate not  to  have  misled  the  jury  on  the  issues  involved,  and 
when  the  testimony  is  irreconcilably  conflicting,  as  it  is  in  this 
case,  the  rule  is,  the  verdict  must  stand.  Any  other  rule  would 
transfer  the  investigation  of  controverted  questions  of  fact 
from  the  jury  to  the  appellate  tribunal.  This  ought  not  to 
be  done. 

Perceiving  no  error  in  the  record  for  which  the  judgment 
should  be  reversed,  it  must  be  affirmed,  which  is  done. 

Judgment  affirmed. 


The  United  States  Mortgage  Company 


v. 


J.  Gross  et  al. 

1.  Corporations— may  take  mortgages  to  secure  payment  of  debts.  The  gen- 
eral incorporation  act  of  1872  was  not  designed  to  prevent  corporations, 
domestic  or  foreign,  from  taking  mortgages  on  real  estate  as  security  for  the 
payment  of  debts  due  them.  If  mortgaged  premises  are  sold  under  powers  in 
such  mortgages,  the  mortgagees  cannot  themselves  become  purchasers;  but 
if  the  mortgages  are  foreclosed  by  suit,  the  decree  of  the  court  then  becomes 
the  basis  of  title.  The  act  contemplates  that  such  corporations  will  acquire 
real  estate  in  satisfaction  of  indebtedness  due  them,  but  makes  provision  for 
its  sale  so  as  to  prevent  perpetuities. 

2.  Same— power  to  loan  money  under  act  of  1872.  It  is  the  policy  of  the 
general  incorporation  law  of  1872  that  corporations  shall  not  be  formed  in 
this  State  for  the  business  of  loaning  money,  and  foreign  corporations  are 
denied  the  exercise  of  any  powers  in  this  State  which  are  prohibited  to  domes- 
tic corporations.  Therefore,  a  loan  of  money  by  a  foreign  corporation,  secured 
by  a  mortgage  on  real  estate  in   this  State,  was  by  that  act  rendered  invalid. 
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3.  Same — effect  of  act  of  1875  as  validating  loans  of  money.  It  was  the  evi- 
dent intention  of  the  act  of  April  9,  1875,  in  relation  to  foreign  corporations, 
to  give  them  power  to  invest  or  loan  money  in  this  State,  and  to  validate  con- 
tracts of  loans  previously  made  by  them  in  this  State,  and  make  them 
enforcible  the  same  as  if  they  had  not  been  prohibited  when  made. 

4.  Statute — whether  prospective  or  retroactive.  A  statute  must  have  a 
prospective  operation  only,  unless  its  terms  clearly  show  a  legislative  inten- 
tion that  it  shall  operate  retrospectively. 

5.  Constitutional  law — power  to  pass  retrospective  laws.  Unless  there  is  a 
constitutional  inhibition,  a  legislature  has  the  power,  when  it  interferes  with 
no  vested  rights,  to  enact  retrospective  statutes  to  validate  invalid  contracts, 
or  to  ratify  and  confirm  any  act  it  might  lawfully  have  authorized  in  the  first 
instance. 

6.  Where  an  act  of  the  legislature  goes  no  further  than  to  bind  a  party  by 
a  contract  which  he  has  attempted  to  enter  into,  but  which  was  invalid  by 
reason  of  some  personal  inability  on  his  part  to  make  it,  or  through  neglect 
of  some  legal  formality,  or  in  consequence  of  some  ingredient  in  the  contract 
forbidden  by  law,  it  is  only  a  question  of  policy,  and  not  one  of  constitutional 
power. 

7.  Same — validating  contract  as  against  purchaser.  Where  a  third  party  pur- 
chases under  such  a  state  of  facts  as  precludes  his  acquiring  an  equitable  as 
well  as  a  legal  title,  the  legislature  may  confirm  and  validate  the  original 
contract  made  by  his  vendor  or  assignor  so  as  to  divest  him. 

8.  Where  A  procured  a  loan  of  money  from  a  foreign  corporation,  which 
loan  was  prohibited  by  the  statute  then  in  force,  and  gave  his  note,  secured 
by  mortgage  on  real  estate,  to  secure  its  repayment,  with  interest,  and  after- 
wards sold  the  same  real  estate  to  B,  subject  to  the  mortgage,  who  expressly 
assumed  the  payment  of  the  debt  as  a  part  of  the  price  to  be  paid,  and  gave 
back  a  note  and  mortgage  to  A  for  the  balance  of  the  purchase  money,  and  A 
indorsed  and  pledged  the  note  for  money  loaned  him,  and  the  same  was  sold 
to  C  before  its  maturity,  and  after  which  the  legislature  passed  an  act  retro- 
spective in  its  operation,  making  valid  such  loans  by  foreign  corporations,  it 
was  held,  that,  as  to  the  security  for  the  note,  C  took  only  an  equitable  title, 
and  being  chargeable  with  notice  of  the  assumption  of  the  original  indebted- 
ness by  B,  under  whose  mortgage  he  claimed,  the  act  validating  the  original 
contract  and  mortgage  was  good,  and  binding  on  C  as  well  as  on  the  other 
parties. 

9.  Assignment — assignee  takes  security  subject  to  equitable  defences.  Where  a 
party  takes  an  assignment  of  a  note  secured  by  a  deed  of  trust,  and 
to  enforce  which  he  resorts  to  a  court  of  equity,  he  will  hold  the  security  for 
the  debt  with  all  the  equities  and  infirmities  existing  against,  it,  and  will  have 
no  stronger  or  better  claims  under  it  than  his  assignor  could  have  claimed, 
though  he  acquires  the  note  before  its  maturity. 
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10.  Same — notice  of  equities  by  chain  of  title.  Where  a  party  takes  a  trust 
deed  as  the  assignee  of  the  note  secured  by  it,  he  will  be  chargeable  with 
notice  of  all  equities  appearing  in  the  chain  of  title  whereby  he  acquires  a 
lien  under  the  trust  deed.  Thus,  he  will  be  bound  by  the  recitals  in  the  deed 
to  the  grantor  in  the  deed  of  trust  showing  equities  in  a  third  person. 

11.  Deed — construction.  The  whole  of  a  deed  or  mortgage  must  be  con- 
strued together,  and  a  reservation  or  waiver  in  favor  of  the  grantor  or  mort- 
gagor must  be  interpreted  in  the  light  of  the  other  provisions  of  the  deed; 
and  if  a  deed  is  equally  susceptible  of  two  interpretations,  that  meaning  will 
be  adopted  which  is  adverse  to  the  interests  of  the  grantor. 

12.  Mortgage — waiver  of  benefits  in,  construed.  Where  a  mortgagor  cove- 
nanted in  a  mortgage  as  to  the  title  of  the  property,  and  to  keep  the  security 
free  from  impairment,  by  the  payment  of  taxes,  assessments,  etc.,  and,  after 
the  habendum  clause,  it  was  provided  that  if  a  strip  of  ground  off  one  end  of 
the  premises  should  be  taken  for  the  extension  of  a  street,  any  benefit  which 
might  accrue  to  the  mortgagor  might  be  paid  by  the  city  to  him  directly, 
instead  of  to  the  mortgagee,  and  the  city  assessed  the  compensation  and  dam- 
ages for  the  strip  condemned  at  $10,952.73,  and,  afterwards,  the  benefits  to  the 
remaining  portion  at  $15,897.84,  it  was  held,  that  the  mortgagor  or  his  grantee 
could  not  claim  and  recover  the  compensation  assessed  without  paying  off  the 
assessment  of  benefits  against  the  property,  and  that  the  words,  "benefits 
that  might  accrue,"  had  reference  to  any  surplus  of  compensation  over  the 
benefits  assessed  as  a  charge  upon  the  property. 

Appeal  from  the  Superior  Court  of  Cook  county. 

Benjamin  Lombard,  being  the  owner  of  lot  13  and  the 
south  half  of  lot  12,  in  block  139,  School  Section  addition  to 
the  city  of  Chicago,  on  August  22,  1872,  executed  a  mortgage 
thereon  to  the  United  States  Mortgage  Company,  a  corpora- 
tion created  by  a  law  of  the  State  of  New  York,  and  whose 
place  of  business  was  in  the  city  of  New  York,  to  secure  the 
payment,  in  gold  coin,  of  $50,000,  in  five  years,  at  nine  per 
centum  interest  per  annum,  which  was  duly  recorded.  The 
mortgage  contained  a  clause,  inserted  after  the  habendum  and 
warranty  clauses,  as  follows: 

"  It  is  understood  and  agreed  that  this  mortgage  is  to  be 
subject  to  the  right  of  the  city  to  take  so  much  of  said  lots  as 
shall  be  necessary  for  the  opening  of  and  extension  of  Dear- 
born street,  being  36  feet,  more  or  less,  off  the  west  end  of 
said  premises,  in  which   event   any  benefit  which  may  accrue 
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to  the  said  party  of  the  first  part  herein,  may  be  paid  by  the 
city  to  the  said  party  of  the  first  part  direct." 

It  was  covenanted  in  and  by  this  mortgage  that  the  grantor 
should  pay  the  interest  semi-annually,  in  gold  coin,  and  all 
interest,  taxes,  insurance  and  assessments;  and  if  default 
should  be  made  therein,  then  the  whole  debt  was  to  become 
due  in  thirty  days  after  October  1,  1873,  and  the  mortgagee 
might  then  sell  the  property,  on  thirty  days'  notice,  to  pay  the 
debt. 

The  loan  was  negotiated  by  Lombard  to  provide  the  neces- 
sary funds  with  which  to  erect  a  six-story  and  basement  brick 
and  stone  building  on  the  premises.  Lombard  proceeded  in 
the  erection  of  the  building,  covering  the  whole  of  the  lots 
except  the  west  thirty-five  feet,  which  was  not  built  upon,  for 
the  reason  of  the  contemplated  extension,  by  the  city,  of  Dear- 
born street  from  Jackson  street  to  Fourteenth  street.  The 
building:  was  made  with  its  main  front  on  Dearborn  street  so 
to  be  extended  and  opened,  and  with  a  front  also  on  Third 
avenue,  which  gave  to  the  lots  and  buildings  two  fronts,  one 
east  on  Third  avenue  and  the  other  west  on  Dearborn  street 
as  proposed  to  be  extended  and  opened. 

Up  to  December  10,  1872,  the  walls  of  the  building  had 
been  constructed,  the  roof  put  on,  and  the  interior  in  part 
finished.  On  that  day  Lombard  and  wife  sold  and  conveyed 
by  warranty  deed  the  whole  of  the  premises  with  the  building 
thereon,  subject  to  this  mortgage,  to  the  National  Life  Insur- 
ance Company  of  Chicago,  whereof  Lombard  was  president  and 
one  of  the  principal  stockholders,  for  the  sum  of  $100,173,  a 
part  of  which  was  in  the  assumption  by  the  insurance  company 
of  this  debt  to  the  United  States  Mortgage  Company,  and  as 
part  of  the  purchase  money  the  insurance  company  executed 
and  delivered  to  Lombard  their  promissory  note  for  $12,273, 
drawn  to  the  order  of  that  company  and  by  the  company  in- 
dorsed in  blank,  payable  three  years  after  date  with  interest 
at  ten  per  centum  per  annum,  payable  semi-annually,  to  secure 
the   payment  of  which   the   insurance  company,  on  the  same 
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day,  executed  and  delivered  to  Josiah  L.  Lombard,  as  trustee, 
a  deed  of  trust  containing  full  covenants  of  warranty  on  the 
whole  of  the  premises,  which  deed  was  duly  recorded.  This  note, 
so  made  and  indorsed  by  the  insurance  company,  was  pledged 
by  Benjamin  Lombard,  as  collateral,  on  a  loan  of  $4500 
borrowed  by  him  of  a  bank  in  Chicago.  This  collateral  was 
subsequently  sold  by  the  bank  to  J.  L.  Lombard,  for  $3200, 
and  said  J.  L.  Lombard  afterwards  sold  it  to  one  J.  Gross,  to 
whom  it  was  delivered  with  only  the  indorsement  of  the  in- 
surance company  upon  it,  for  $5000,  for  which  he  executed  his 
note  to  J.  L.  Lombard,  and  the  note  for  $12,273  was  thus 
owned  by  Gross;  and  no  part  of  it  having  been  paid,  there  was 
due  upon  it  for  principal  and  interest  $16,159.45,  at  the  date 
of  the  decree  herein. 

On  June  1,  1874,  the  said  National  Life  Insurance  Company 
was  duly  adjudged  a  bankrupt,  and  one  Kirk  Hawes  appointed 
assignee.  No  dividend  has  ever  been  paid  to  the  creditors  of 
the  company,  and  the  estate  will  pay  but  a  small  per  cent  of 
its  indebtedness.  Prior  to  this,  Benjamin  Lombard  was 
declared  a  bankrupt  and  no  assets  are  known  to  exist  out  of 
which  to  satisfy  his  creditors. 

On  March  17,  1873,  the  common  council  of  the  city  of  Chi- 
cago, in  pursuance  of  law,  passed  an  ordinance  for  the  open- 
ing and  extension  of  Dearborn  street  as  above  stated,  the  costs 
and  expenses  of  which  were  to  be  paid  for  by  special  assess- 
ments upon  the  property  along  the  line  of  such  street  specially 
benefited  thereby.  On  the  petition  of  the  city  to  the  Superior 
Court  of  Cook  county  praying  for  the  condemnation  of  this 
thirty-five  feet  and  to  ascertain  the  compensation  to  which 
the  owner  would  be  entitled  for  taking  the  same,  a  jury  was 
called,  who  found  as  compensation  $10,952.73,  and  upon  this 
finding  a  judgment  was  rendered  by  said  court,  and  the  same 
is  in  full  force  and  in  no  part  paid  or  satisfied. 

These  damages  or  compensation  having  to  be  paid  by  bene- 
fits to  contiguous  property,  a  commission  was  subsequently 
appointed   by  the   Superior  Court,  on   petition  therefor,  who 
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adjudged  the  benefits  to  the  remaining  portion  of  these  lots, 
by  reason  of  this  improvement,  to  be  the  sum  of  $15,897.84, 
and  no  appeal  or  writ  of  error  was  ever  taken.  No  proceed- 
ings have  been  taken  by  the  city  to  enforce  these  assessments, 
nor  has  it  taken  possession  of  any  part  of  the  premises  on 
which  to  construct  the  street. 

The  National  Life  Insurance  Company  having  become  pos- 
sessed of  the  legal  title  to  these  premises  by  the  deed  of  Lom- 
bard and  wife,  Kirk  Hawes,  the  assignee  in  bankruptcy  of 
that  company,  exhibited  his  bill  on  the  equity  side  of  the 
Superior  Court  of  Cook  county,  for  the  purpose  of  having  the 
validity  and  priority  of  the  liens  on  the  premises  adjudicated 
by  a  decree  of  court,  and  suits  therefor  consolidated,  those  of 
the  mechanics  and  material-men  being  then  pending,  and  the 
lots  and  building  thereon  sold,  and  the  proceeds  distributed 
and  paid  to  those  who  might  be  found  to  be  entitled  thereto 
by  decree  of  the  court. 

To  this  bill  J.  Gross  was  made  a  defendant,  as  also  the 
"United  States  Mortgage  Company.  Gross  also  filed  a  cross- 
bill, the  object  of  which  Avas  to  establish  in  himself  a  valid  and 
first  lien  upon  the  premise's  under  the  trust  deed  and  note 
executed  by  the  National  Life  Insurance  Company  as  above 
stated,  and  for  the  further  purpose  of  having  the  mortgage 
of  Benjamin  Lombard  to  the  United  States  Mortgage  ComT 
pany,  under  which  that  company  claims  a  first  lien,  declared 
null  and  void,  on  the  ground  that  said  company  is,  and  was  at 
the  time  the  mortgage  was  executed,  a  foreign  corporation, 
organized  under  a  law  of  the  State  of  New  York,  and  having 
its  place  of  business  there,  and  having  no  legal  existence  in 
this  State,  and  could  not  take  the  title  by  mortgage  or  other- 
wise nor  acquire  any  interest  therein  or  valid  title  thereto. 

To  this  cross-bill  the  United  States  Mortgage  Company 
filed  an  answer,  and  also  answered  the  bill  of  Hawes,  setting 
out  all  the  facts  as  above  stated,  and  that  $70,000  was  due  it 
for  principal,  interest,  taxes,  etc.,  and  alleging  default  on  the 
part  of  Lombard  in  paying  interest,  taxes,  etc.,  and  claiming 
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the  right  to  sell  the  property  to  pay  the  debt  as  stipulated  in 
the  mortgage,  and  claiming  that  in  equity  the  damages  awarded 
for  taking  the  thirty-five  feet  ought  to  be  set  off,  so  far  as 
they  go,  against  the  benefits.  And  they  allege  that  Lombard 
and  the  National  Life  Insurance  Company  were  insolvent 
when  default  was  made  in  payment  of  interest  due  the  mort- 
gage company  and  when  assessments  of  damages  and  benefits 
were  made,  and  still  are  insolvent  and  their  estates  worth 
nothing. 

The  mechanics  and  material-men  also  filed  answers  and 
cross-bills  claiming  liens,  and  it  was  agreed  that  proper  plead- 
ings were  filed  by  the  several  parties,  whereby  were  properly 
put  in  issue  the  questions  presented  by  the  above  facts. 

A  hearing  was  had  on  the  bill  of  Hawes,  cross-bills, 
answers,  replications,  and  testimony  taken  in  court,  and  it  was 
ordered,  adjudged  and  decreed  that  the  United  States  Mort- 
gage Company  had  the  power  to  take  the  mortgage  in  ques- 
tion, and  found  that  the  mortgaged  premises  were  not  worth 
the  amount  due  on  said  mortgage,  together  with  the  special 
assessments  thereon,  but  decreed  that  said  company,  by  the 
clause  above  recited  in  the  mortgage,  waived  any  benefit 
which  might  result  to  Benjamin  Lombard,  his  grantees  or 
assigns,  and  to  any  damages  which  might  be  adjudged  against 
the  city  for  taking  the  thirty-five  feet  of  said  premises.  That 
by  the  subsequent  conveyance  of  this  property  to  the  National 
Life  Insurance  Company,  and  the  execution  of  the  trust  deed 
to  Josiah  L.  Lombard  by  that  company,  to  secure  the  note  of 
$12,273,  Gross,  as  the  legal  and  equitable  holder  thereof, 
had  a  valid  and  first  lien  upon  this  thirty-five  feet,  and  was 
entitled  to  all  the  proceeds  arising  out  of  the  condemning  the 
same,  and  entitled  to  the  whole  of  the  judgment  against  the 
city  of  Chicago  for  $10,952.73  and  interest  due  thereon,  and 
that  the  same  should  be  paid  to  Gross. 

The  decree  also  found  the  liens  of  the  mechanics  and  ma- 
terial-men valid  and  effectual.  It  further  found  that  the  lien 
created   by  the  deed  of  trust  of  the  National  Life  Insurance 
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Company  to  Josiah  L.  Lombard  was  inferior  to  and  subject  to 
the  lien  of  the  United  States  Mortgage  Company  and  to  the 
several  mechanics'  liens  as  to  the  whole  of  the  lots,  except 
these  thirty-five  feet  condemned  for  Dearborn  street.  That 
the  lien  of  the  United  States  Mortgage  Company  was  prior 
and  paramount  to  the  several  mechanics7  liens  to  the  extent 
of  the  value  of  the  land  at  the  time  when  the  contract  be- 
tween Leach,  who  built  the  walls,  and  Benjamin  Lombard 
was  made,  to-wit,  September  11,  1872,  and,  to  that  extent,  is 
to  be  preferred  in  the  division  of  the  proceeds  arising  from 
the  sale  of  the  premises. 

There  were  other  items  of  the  decree  not  necessary  to  be 
noticed,  as  no  point  is  made  upon  them. 

The  United  States  Mortgage  Company  excepted  to  this 
decree  and  bring  the  record  here  by  appeal,  and  assign  these 
errors : 

1.  The  court  below  erred  in  deciding  that  appellant  had 
waived  its  mortgage  lien  on  the  west  thirty-five  feet  of  the 
lots  mortgaged  to  it,  regardless  of  the  keeping  of  the  cove- 
nants made  by  the  -mortgagor  with  appellant. 

2.  Also,  in  deciding  that  the  appellee,  J.  Gross,  was  enti- 
tled to  receive  from  the  city  of  Chicago  the  amount  awarded 
as  compensation,  or  damages,  for  taking  the  west  thirty-five 
feet  of  the  said  lots  for  a  street,  and  regardless  of  the  payment, 
of  the  debt  then  due  appellant  and  of  the  covenants  of  the 
mortgagor  with  appellant. 

3.  Also,  in  deciding  that  said  J.  Gross,  appellee,  was  enti- 
tled to  have  received  such  award  of  damages,  irrespective  of 
the  payments  of  the  assessment  of  benefits  made  to  pay  such 
award. 

4.  Also,  in  deciding  that  said  J.  Gross  was  entitled  to 
receive  the  full  face  of  the  note  held  by  him,  and  the  full 
amount  of  the  awarded  damages,  even  if  entitled  to  recover 
anything. 

Cross-errors  are  also  assigned  .by  Gross,  complainant  in  the 
cross-bill,  as  follows: 
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1.  The  court  erred  in  finding  the  mortgage  of  said  United 
States  Mortgage  Company  valid  and  giving  it  a  lien  on  any 
part  of  said  premises. 

2.  The  court  erred  in  making  the  mortgage  of  said  mort- 
gage company  a  prior  lien  upon  that  part  of  said  premises 
not  taken  for  a  street  to  the  lien  of  said  Gross. 

3.  The  court  erred  in  finding  that  said  L.  L.  Leach  had  a 
mechanic's  lien  on  the  premises  in  controversy  in  this  suit,  or 
on  any  part  thereof,  and  allowing  the  claim  of  said  Leach 
and  decreeing  its  payment. 

4.  The  court  erred  in  finding  that  said  Hall  &  Winch  had 
a  mechanic's  lien  on  said  premises,  or  any  part  thereof,  and  in 
allowing  the  claim  of  said  Hall  &  Winch,  and  in  decreeing 
its  payment. 

5.  The  court  erred  in  finding  that  said  A.  W.  Wheeler 
had  a  mechanic's  lien  on  said  premises,  or  any  part  thereof, 
and  in  allowing  the  claim  of  said  Wheeler  and  decreeing  its 
payment. 

6.  The  court  erred  in  not  finding  the  trust  deed,  given  to 
secure  the  payment  of  the  note  held  by  said  Gross,  a  valid 
first  lien  upon  the  whole  of  said  premises,  and  in  not  decree- 
ing that  the  whole  amount  due  said  Gross  on  said  note  should 
be  paid  out  of  the  proceeds  of  the  sale  of  said  premises, 
before  any  of  the  other  claimants  in  this  suit. 

Messrs.  Walker,  Dexter  &  Smith,  for  the  appellant. 

Mr.  W.  C.  Goudy,  and  Mr.  Thomas  S.  McClelland,  for 
the  appellees. 

Mr.  Justice  Baker*  delivered  the  opinion  of  the  Court: 

We  will  first  examine  as  to  the  validity  of  the  mortgage 
executed  by  Lombard  to  the  United  States  Mortgage  Com- 
pany. 

*This  cause  was  decided  and  the  opinion  prepared  during  the  time  Mr. 
Justice  Baker  was  on  the  Bench. 
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The  charter  of  that  company  is  not  incorporated  in  the 
record,  but  from  its  name,  the  character  of  its  transaction  here 
involved,  and  the  facts  appearing  in  the  case,  we  may  reason- 
ably conclude  its  principal  or  sole  business  was  and  is  to  loan 
money,  taking  to  itself  mortgages  on  real  estate  to  secure  the 
same. 

The  general  incorporation  law  of  1872,  which  was  in  force 
when  the  mortgage  was  executed,  provided  for  the  formation 
in  the  State  of  companies  for  any  lawful  purpose,  expressly 
excepting,  however,  corporations  for  banking,  insurance,  real 
estate  brokerage,  operation  of  railroads,  and  the  business  of 
loaning  money.  Section  26  of  the  act  provided  that  "foreign 
corporations,  and  the  officers  and  agents  thereof,  doing  busi- 
ness in  this  State,  shall  be  subjected  to  all  the  liabilities, 
restrictions  and  duties  that  are  or  may  be  imposed  upon  cor- 
porations of  like  character  organized  under  the  general  laws 
of  this  State,  and  shall  have  no  other  or  greater  powers.  And 
no  foreign  or  domestic  corporation,  established  or  maintained 
in  any  way  for  the  pecuniary  profits  of  its  stockholders  or 
members,  shall  purchase  or  hold  real  estate  in  this  State, 
except  as  provided  for  in  this  act." 

From  these  statutory  enactments  we  deduce  these  conclu- 
sions :  The  latter  sentence  of  section  26  was  aimed  at  the 
purchasing  and  holding  of  real  estate  by  corporations,  for  the 
reason  such  acts  would  tend  to  create  perpetuities;  and  by 
this  and  other  provisions  of  the  same  act  the  evil  feared  was 
effectually  guarded  against.  We  think,  however,  it  was  not 
designed  thereby  to  prevent  corporations  from  taking  mort- 
gages on  real  estate  as  security  for  debts.  In  fact,  the  act 
contemplates  corporations  will  acquire  real  estate  in  satisfac- 
tion of  indebtedness  due  them,  and  makes  such  provision  in 
the  fifth  section  for  the  sale  of  real  estate  so  taken  as  secures 
the  State  against  the  evil  had  in  legislative  view  and  which 
had  been  discussed  by  this  court  in  Carroll  v.  The  City  of 
East  St.  Louis,  67  111.  568.  Indeed,  it  is  difficult  to  see  how 
mortgages,   which  are   conveyances   subject  to   conditions  of 
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defeasance,  can  be  considered  as  tending  to  create  perpetui- 
ties. Payments  made  of  the  debts  thus  secured  defeat  the 
titles  of  the  mortgagees,  and  even  if  they  take  possession  the 
incomes  gradually  undermine  and  destroy  their  titles.  If  the 
premises  are  sold  under  powers,  the  mortgagees  can  not  them- 
selves become  purchasers;  and  if  the  mortgages  are  fore- 
closed by  suit,  the  decrees  of  the  court  thereafter  become  the 
bases  of  title. 

But,  we  see,  from  the  first  sentence  of  this  section  26,  it 
was  the  policy  of  the  State  that  foreign  corporations  should 
have  no  other  or  greater  powers  in  the  State  than  corporations 
of  like  character  organized  under  the  general  laws  of  the 
State;  and  further  see,  from  the  first  section  of  the  act  it 
was  a  part  of  that  same  policy  that  corporations  should  not  be 
formed  in  the  State  for  the  business  of  loaning  money.  It 
follows  that  corporations  organized  in  a  foreign  State  for  such 
business  of  loaning  money  could  not  claim  to  pursue  such 
business  in  this  State.  The  comity  between  the  States  does 
not  demand  we  should  hold  this  mortgage  company,  incorpo- 
rated under  an  act  of  the  State  of  New  York,  could  lawfully, 
within  this  State,  exercise  powers  denied  to  corporations 
formed  within  our  own  borders.  All  the  acts  of  this  com- 
pany here  done  in  furtherance  of  such  business  of  loaning 
money  were  invalid  as  being  obnoxious  to  our  policy  and 
institutions. 

The  act  of  April  9,  1875,  provides,  among  other  things, 
that  any  corporation  formed  under  the  laws  of  any  other 
State  or  country,  and  authorized  by  its  charter  to  invest  or 
loan  money,  may  invest  or  loan  money  in  this  State.  And 
any  such  corporation  that  may  have  invested  or  lent  money 
as  aforesaid,  may  have  the  same  rights  and  powers  for  the 
recovery  thereof,  subject  to  the  same  penalties  for  usury,  as 
private  persons,  citizens  of  this  State;  and  when  a  sale  is 
made  under  any  judgment,  decree,  or  power  in  a  mortgage  or 
deed,  such  corporation  may  purchase,  in  its  corporate  name, 
the  property  offered  for  sale,  and  become  vested  with  the  title 
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wherever  a  natural  person  might  so  do  in  like  cases.     Laws 
1875,  p.  65. 

It  was  the  evident  intention  of  this  latter  act,  not  only  to 
change  somewhat  the  policy  of  the  State,  but  to  validate  such 
contracts  as  that  here  under  consideration.  It  is  urged  by 
appellant,  that  even  if  the  mortgage  was  theretofore  invalid, 
it  was  rendered  valid  and  binding  by  this  act;  and  by  appel- 
lee it  is  contended  the  act  thus  construed  would  deprive  him 
of  his  property  without  due  process  of  law,  and  take  from 
him  a  vested  right. 

A  statute  must  have  a  prospective  operation  only,  unless 
its  terms  show  clearly  a  legislative  intention  that  it  should 
operate  retrospectively.  Here,  there  is  no  doubt,  the  statute 
is  retroactive;  it  is  expressly  so  on  its  face.  Unless  there  be 
a  constitutional  inhibition,  a  legislature  has  power,  when  it 
interferes  with  no  vested  right,  to  enact  retrospective  statutes 
to  validate  invalid  contracts  or  to  ratify  and  confirm  any  act 
it  might  lawfully  have  authorized  in  the  first  instance.  We 
do  not  deem  it  necessary  to  cite  any  of  the  many  cases  where 
this  doctrine  has  been  announced  or  followed.  In  Cooley's 
Constitutional  Limitations,  p.  374,  it  is  said:  "  When  such 
acts  go  no  further  than  to  bind  a  party  by  a  contract  which 
he  has  attempted  to  enter  into,  but  which  was  invalid  by 
reason  of  some  personal  inability  on  his  part  to  make  it,  or. 
through  neglect  of  some  legal  formality,  or  in  consequence  of 
some  ingredient  in  the  contract  forbidden  by  law,  the  question 
they  suggest  is  one  of  policy  and  not  one  of  constitutional 
power." 

Lombard  borrowed  the  money  and  attempted  to  make  a 
valid  contract  of  mortgage  to  secure  its  payment,  and  he  was, 
if  not  legally,  at  least  in  justice  and  good  conscience,  bound 
thereby;  and  it  is  clear  the  mortgage  might  well  be  validated 
so  far  as  regards  him.  But  it  is  claimed  the  rights  of  third 
persons  have  intervened  which  can  not  be  affected  by  this 
legislation.  The  true  line  of  distinction  is  laid  down  by 
Cooley  in  his  work  on  Constitutional  Limitations,  just  quoted 
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from.  On  pages  378  and  379,  he  says:  "The  operation  of 
these  cases,  however,  must  be  carefully  restricted  to  the  par- 
ties to  the  original  contract  and  to  such  other  persons  as  may 
have  succeeded  to  their  rights  with  no  greater  equities.  A 
subsequent  bona  fide  purchaser  can  not  be  deprived  of  the 
property  which  he  has  acquired,  by  an  act  which  retrospec- 
tively deprives  his  grantor  of  the  title  which  he  had  when 
the  purchase  was  made.  Conceding  that  the  invalid  deed 
may  be  made  good  as  between  the  parties,  yet  if,  while  it 
remained  invalid,  and  the  grantor  still  retained  the  legal  title 
to  the  land,  a  third  person  has  purchased  and  received  a  con- 
veyance, with  no  notice  of  any  fact  wrhich  should  preclude  his 
acquiring  an  equitable  as  well  as  a  legal  title  thereby,  it  would 
not  be  in  the  power  of  the  legislature  to  so  confirm  the  origi- 
nal deed  as  to  divest  him  of  the  title  he  has  acquired. 
The  position  of  the  case  is  altogether  changed  by  this  pur- 
chase. The  legal  title  is  no  longer  separated  from  equities, 
but  in  the  hands  of  the  second  purchaser  is  united  with  an 
equity  as  strong  as  that  which  exists  in  favor  of  him  who 
purchased  first.  Under  such  circumstances  even  the  courts 
of  equity  must  recognize  the  right  of  the  second  purchaser 
as  best,  and  as  entitled  to  the  usual  protection  which  the  law 
accords  to  vested  interests." 

We  understand  the  rule  to  be  that  where  a  third  party  pur- 
chases under  such  state  of  facts  as  would  preclude  his  acquir- 
ing an  equitable  as  well  as  a  legal  title,  the  legislature  may 
confirm  the  original  contract  so  as  to  divest  him.  So,  here, 
the  National  Life  Insurance  Company  had  and  has  no  equity 
as  against  the  United  States  Mortgage  Company,  and  bought 
expressly  subject  to  its  equity,  and  agreed,  as  a  part  of  the 
purchase  money  for  the  premises,  to  pay  the  debt  which  was, 
in  equity  and  good  morals,  due  from  Lombard  to  the  mort- 
gage company.  It  would  be  inequitable  and  unjust  to  permit 
the  insurance  company,  were  it  here  defending  against  this 
mortgage,  it  having  agreed  to  pay  $  100,173  for  these  lots,  the 
larger  portion  of  which  was  in  the  assumption  of  the  debt  of 
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Lombard  to  the  mortgage  company,  and  secured  or  attempted 
to  be  secured  by  the  mortgage  expressly  subject  to  which  it 
purchased,  to  now  hold  this  valuable  property  discharged  of 
this  debt.  It  received  full  consideration  for  this  assumption 
of  the  mortgage  debt,  and  to  now  keep  and  possess  the  prop- 
erty released  therefrom  would  be  such  want  of  good  faith  on 
its  part,  both  towards  Lombard,  its  grantor,  whose  debt  it 
was  paid  for  assuming,  and  to  appellant,  as  a  court  of  equity 
would  be  loth  to  sanction.  We  think  it  evident  the  insurance 
company  took  the  lots  with  no  greater  equities  than  existed 
in  Lombard,  the  party  to  the  original  mortgage  contract  with 
appellant. 

Great  stress  is  laid  by  appellee  upon  the  case  of  Tliompson 
v.  Morgan,  6  Minn.  295,  and  it  is  said  that  case  is  exactly 
like  the  one  at  bar.  We  do  not  think  the  cases  are  analogous. 
Even  if  we  assume  the  doctrine  of  that  case  to  be  correct,  a 
point  it  is  not  deemed  necessary  to  here  examine,  yet  there  is 
a  broad  and  fundamental  distinction  between  the  two  cases. 
In  that  case  the  court  held  the  mortgage  from  Folsom  to 
Morgan  was  ineffectual  to  pass  an  interest  in  the  land,  because 
not  executed  in  conformity  with  statutory  requirements,  and 
that  although  Folsom  afterwards  conveyed  the  premises 
to  Babcock  subject  to  the  Morgan  mortgage,  and  so  expressed 
in  the  deed,  yet  he  could  safely  take  the  title  subject  to  the 
mortgage,  and  rely  upon  the  defence  that  was  patent  upon 
its  face  for  protection,  and  that  the  curative  act  of  July  26, 
1858,  could  have  no  effect  to  validate  the  Morgan  mortgage 
to  the  prejudice  of  Babcock,  or  of  Thompson,  who  claimed 
under  him.  But,  it  will  be  noted,  the  gist  of  the  case  is  the 
mere  notice  to  Babcock,  and  the  question  was  whether  such 
notice  changed  his  status  as  regarded  the  character  and  defects 
of  the  mortgage.  And  the  court  said:  "Babcock  might 
perhaps  have  estopped  himself  from  questioning  the  validity 
of  this  mortgage,  by  an  appropriate  clause  in  his  deed  recog- 
nizing it  as  a  subsisting  lien  and  waiving  its  defects,  but  the 
mere  admission  of  notice  that  such  a  mortgage  existed,  by  a 
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recital  of  it  in  this  deed,  through  which  he  derived  his  title, 
would  not  operate  such  a  consequence."  We  regard  this  as  a 
plain  intimation,  by  the  Supreme  Court  of  Minnesota,  that 
had  this  element  of  a  recognition  of  the  mortgage  as  a  lien 
and  waiver  of  defects  appeared  in  the  record,  the  decision  of 
that  case  would  have  been  otherwise.  In  the  case  at  bar  the 
premises  were  not  only  sold  subject  to  the  mortgage,  but  there 
was  an  express  assumption  of  the  mortgage  debt,  and  a 
promise  to  pay  that  mortgage  debt  as  a  part  of  the  considera- 
tion of  the  purchase.  The  facts  of  this  case  go  far  beyond  a 
mere  notice,  and  beyond  even  that  which  seems  to  have  been 
deemed  sufficient  in  Thompson  v.  Morgan. 

Although  Gross  took  the  note  of  the  National  Life  Insur- 
ance Company,  secured  by  the  second  mortgage,  before 
maturity,  yet,  as  regards  the  mortgage  or  trust  deed  security, 
he  merely  stepped  into  the  shoes  of  Lombard  and  the  insur- 
ance company.  He  has  but  an  equitable  title  to  the  trust 
deed,  to  enforce  which  he  has  resorted  to  a  court  of  equity, 
and  he  holds  such  title  with  all  the  equities  and  infirmities 
existing  against  it,  and  has  no  stronger  or  better  claims  under 
it  than  his  assignor  could  have  claimed.  Darst  v.  Gale,  83 
111.  137;  Walker  v.  Dement,  42  id.  272;  Fortier  v.  Darst,  31 
id.  212.  So  far  as  the  security  for  the  note  is  involved  Gross 
took  with  notice,  he  claiming  his  lien  under  and  through  the 
insurance  company  and  Lombard,  and  is  affected  by  the  reci- 
tals and  covenants  in  the  deed  from  Lombard  to  the  insurance 
company  to  the  same  extent  they  were.  When  he  took  the 
trust  deed  as  a  security  he  was  chargeable  with  notice  of  all 
equities  appearing  in  the  chain  of  title  whereby  he  acquired 
a  lien  under  that  trust  deed,  and  the  equity  of  the  United 
States  Mortgage  Company  appeared  in  the  deed  to  the  grantor 
in  the  trust  deed  under  which  he  claims.  So,  the  same 
knowledge  imputable  to  Lombard  and  the  insurance  company 
is  imputable  to  him,  when  he  stands  in  the  court  of  equity 
seeking  relief,  not  as  the  legal  holder  of  negotiable  paper 
assigned  before  maturity,  but  in  the  attitude,  so  far  as  con- 
32—93  III. 
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cerns  the  equitable  security,  of  an  assignee  of  an  equitable 
title,  subject  to  all  the  equities  and  infirmities  existing  against 
it  in  the  hands  of  the  original  parties  to  the  contract. 

Our  conclusion  is,  it  was  entirely  competent  for  the  General 
Assembly  to  validate  the  mortgage  in  question,  not  only  as  to 
the  parties  to  the  original  contract,  but  as  to  Gross,  the 
assignee  of  the  equitable  interest  in  the  trust  deed,  since, 
under  the  circumstances  of  the  case,  he  has  no  such  equities 
as  will  give  him  a  vested  right  as  against  the  equities  of  the 
mortgage  company.  A  party  can  not  have  a  vested  right 
contrary  to  equity  and  justice. 

The  other  principal  question  at  issue  is,  who  is  entitled  to 
the  judgment  for  $10,952.73  against  the  city  ?  Should  that 
judgment  be  paid  to  Gross,  the  holder  of  the  note  secured  by 
the  trust  deed  executed  on  the  premises  and  delivered  to 
Lombard,  in  whose  favor  the  waiver  clause  in  the  mortgage 
to  appellant  was  made?  Or,  should  it  be  paid  to  appellant, 
who  holds  the  first  mortgage  but  took  the  same  with  that 
waiver  clause  in  it? 

We  think  it  a  misapprehension  to  say  the  thirty-five  feet 
of  ground,  the  appropriation  of  which  to  the  opening  and 
extension  of  Dearborn  street  was  contemplated,  was  either 
omitted  or  released  from  the  mortgage.  The  premises  pur- 
porting to  be  conveyed  by  way  of  mortgage  were  the  entire 
premises,  the  whole  lot  and  the  half  lot,  and  then,  after  the 
description  of  the  lots  mortgaged  and  after  the  habendum 
clause,  was  inserted  a  provision  that  if  the  strip  of  ground  off 
the  west  end  of  the  premises  should  be  taken  by  the  city  for 
the  purposes  of  the  extension,  then,  in  that  event,  "any  benefit 
which  may  accrue  to  the  said  party  of  the  first  part  herein, 
may  be  paid  by  the  city  to  the  said  party  of  the  first  part 
direct." 

What  was  the  intention  of  the  parties  to  the  contract?  The 
whole  instrument  must  be  construed  together,  and  this  stipu- 
lation must  be  interpreted  in  the  light  of  the  other  provisions 
of  the  deed.     And  if  the   deed  is  equally  susceptible   of  two 
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interpretations,  it  is  a  well  established  rule  that  meaning  will 
be  adopted  which  is  adverse  to  the  interests  of  the  grantor. 
City  of  Alton  v.  Illinois  Transportation  Co.  12  111.  38. 

Lombard  was  the  general  owner  of  the  lots,  and  for  the 
purpose  of  securing  funds  with  which  to  build  thereon  he 
borrowed  $50,000  from  appellant,  and  mortgaged  the  premises. 
He  covenanted  to  pay  the  debt  and  interest,  and  that  the  real 
estate  was  clear  of  all  incumbrances,  and  that  he  would  warrant 
and  defend  the  same,  and  suffer  no  impairment  of  the  security 
of  the  mortgage  company,  and  that  the  mortgage  should 
stand  as  security  for  any  money  paid  for  taxes  or  insurance, 
and  that  on  failure  to  pay  any  taxes  or  assessments  on  said 
lots,  or  keep  any  other  covenants,  the  whole  of  the  debt 
should  become  due  at  the  option  of  the  mortgage  company. 

It  is  clear,  from  this,  it  was  intended  Lombard  should  pay 
the  benefits  assessed  against  the  lots  for  the  proposed  improve- 
ment, since  it  was  expressly  stipulated  he  should  suffer  no 
impairment  of  the  security,  and  that  on  his  failure  to  pay 
any  assessment  on  the  premises,  the  whole  debt  might  be 
declared  due.  It  was  evidently  contemplated  Lombard  would 
continue  to  hold  the  lots  and  building  to  be  erected  thereon, 
and  intended  the  investment  of  appellant,  which  was  for  a 
term  of  years,  should  be  kept  secure,  and  that  the  interest  on 
the  loan,  and  taxes,  insurance  and  assessments  on  the  prop- 
erty, should  be  paid  by  Lombard.  It  is  also  plain,  from  the 
mortgage  itself,  as  well  as  from  the  manner  in  which  the 
building  was  constructed,  with  its  main  front  on  Dearborn 
street  as  proposed  to  be  extended,  and  leaving  the  thirty-five 
feet  unoccupied,  it  was  considered  that  street  would  shortly 
be  opened.  If  this  was  done,  there  would  necessarily  be 
benefits  assessed  against  the  lots,  and,  on  the  other  hand,  com- 
pensation allowed  the  lot  owner. 

Lombard  was  already,  by  his  covenants,  bound  to  pay  the 
assessments  levied  for  benefits,  and  to  suffer  no  impairment  of 
the  security  held  by  the  company — and  this,  too,  under  a 
heavy  penalty,  which,  if  imposed,  would  be  likely  to  deprive 
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him  of  the  whole  of  this  valuable  property.  In  that  state  of 
the  case,  it  was  stipulated  the  benefit  which  might  accrue  should 
be  paid  to  Lombard  direct.  The  several  parts  of  the  instru- 
ment should  be  construed  together,  and  thus  construing  them, 
we  think  it  manifest  it  was  the  understanding  Lombard  should 
collect  the  compensation,  and,  at  the  same  time,  pay  the  assess- 
ments, so  as  to  keep  the  security  unimpaired. 

The  phraseology  of  the  stipulation  relied  on  by  Gross  is 
peculiar.  After  the  recitation  in  reference  to  the  anticipated 
extension  of  Dearborn  street,  the  language  used  is,  "in  which 
event,  any  benefit  which  may  accrue  to  the  said  party  of  the 
first  part  herein  may  be  paid  by  the  city  to  the  said  party  of 
the  first  part  direct.' y  It  is  plain  the  word  benefit  is  not  used 
in  the  technical  sense  in  which  that  word  is  used  in  the  statute. 
The  words,  "compensation  and  damages,"  are  the  words  there 
used  to  indicate  the  amounts  to  be  paid  to  the  lot  owner  by 
the  city;  and  the  word  "benefit"  is  the  word  used  in  the  law 
to  indicate  the  amount  to  be  paid  by  the  lot  owner  to  the  city. 
The  stipulation  is  not  that  the  compensation  or  damages  should 
be  paid  by  the  city  to  Lombard  -direct.  Now,  as  we  have  seen, 
Lombard  was  bound  by  his  covenants  to  pay  the  assessments 
for  benefits  and  suffer  no  impairment  of  the  security,  and  he 
is  entitled  by  the  same  contract  to  "any  benefit  which  may 
accrue  to  him,"  he  being  the  general  owner.  The  prospective 
compensation  that  would  become  due  from  the  city,  without 
special  provision  otherwise,  would  be  payable  to  the  mortgage 
company  by  virtue  of  the  lien  on  the  property  taken,  and 
would  be  a  credit  upon  the  loan.  This  was,  therefore,  pro- 
vided against,  and,  as  it  was  at  least  possible,  if  not  probable, 
the  improvement  would  result  in  an  excess  of  compensation 
over  the  assessment  made  on  the  lots,  it  was  stipulated  any 
benefit  which  might  accrue  should  be  paid  to  Lombard  direct. 
In  other  words,  if  the  compensation  exceeded  the  assessment, 
then  a  pecuniary  "benefit"  would  accrue  to  the  lot  owner 
from  the  opening  of  the  street,  and  that,  instead  of  being 
credited  on  the  debt,  was  to  go  to  the  owner  of  the  lot;  but 
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if,  as  the  event  was,  the  assessment  exceeded  the  compensa- 
tion for  the  thirty-five  feet  taken,  then  no  pecuniary  "benefit" 
would  accrue  to  the  lot  owner  from  the  extension  of  the 
street. 

It  would  seem  this  was  the  real  meaning  and  understand- 
ing of  the  parties  to  the  contract,  and  the  real  object  in  view 
in  inserting  the  waiver  clause.  Lombard  would  thereby 
not  only  pay  the  assessment,  but  collect  the  compensation, 
and  get  the  benefit  of  any  surplus  of  compensation  and  dam- 
ages over  benefits — the  United  States  Mortgage  Company 
being  only  interested  that  the  opening  of  the  street  would 
impose  no  additional  burden  upon  them  and  not  impair  the 
security  they  held.  We  think  a  consideration  of  the  whole 
contract  and  all  its  various  provisions,  in  the  light  of  the  sur- 
rounding facts  and  circumstances,  clearly  shows  this  was  the 
real  substance  of  the  arrangement  between  the  parties. 

It  appears  the  compensation  awarded  for  the  portions  of 
the  lots  taken  for  the  street  was  $10,952.73,  and  that  the 
benefits  assessed  against  the  remaining  portions  of  the  lots 
were  §15,897.84.  So  that,  if  Lombard  had  in  good  faith  per- 
formed his  contract  made  with  the  appellant  company,  not 
only  would  the  whole  of  the  compensation  have  been  absorbed 
in  paying  the  assessment,  but  he  would  have  been  obliged  to 
pay  $4945.11  in  addition  thereto.  The  rules  of  equity  do  not 
require  he  should  be  allowed  a  premium  for  his  breach  of 
contract.  If  Lombard  himself  were  here  in  a  court  of  equity, 
claiming  this  fund  of  $10,952.73,  and  at  the  same  time  admit- 
ting his  failure  to  pay  either  debt,  interest,  insurance,  taxes, 
or  even  the  assessment  of  benefits  growing  out  of  the  self- 
same improvement  from  which  that  fund  originated,  and 
casting  back  upon  appellant  the  mortgaged  property  thus 
incumbered  and  the  security  thus  impaired,  his  claim  would 
only  be  enforced  by  setting  it  off  against  the  above  mentioned 
just  demands  against  him.  It  also  appears  from  the  record 
he  is  insolvent  and  a  bankrupt,  and  that  no  assets  of  his  are 
known  to  exist,  and  that  the  National  Life  Insurance  Com- 
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pany  is  in  like  predicament,  and  that  the  mortgaged  premises 
are  not  worth  the  amount  due  on  the  mortgage  and  the  special 
assessments  on  the  lots.  These  latter  facts  but  intensify  the 
case,  to  show  the  rank  injustice  that  would  be  done  in  giving 
this  fund  to  either  Lombard  or  the  insurance  company,  were 
either  he  or  it  here  asking  therefor. 

But  it  is  claimed  this  view  overlooks  the  rights  and  position 
of  Gross.  That  position  and  those  rights  Ave  have  considered 
in  connection  with  the  other  branch  of  the  case.  We  have 
seen  that,  as  regards  the  trust  deed,  he  bought  that  which  was 
not  assignable  at  law,  and  with  notice  of  the  equities  of  the 
mortgage  company,  and  took  that  security  subject  to  all  the 
infirmities  to  which  it  would  have  been  liable  in  the  hands  of 
Lombard  or  the  insurance  company.  When  recourse  is  had 
to  a  court  of  chancery,  such  assignment  will  not  cut  off  prior 
and  stronger  equities  against  the  same  fund. 

It  is  also  claimed  the  damages  arising  from  the  taking  of 
these  thirty-five  feet  of  the  lots  by  the  city  can  not  be  set  off 
against  the  benefits  assessed  against  the  remaining  part  of  the 
lots,  and  the  decision  of  this  court  in  Carpenter  v.  Jennings 
et  al.  11  111.  250,  is  referred  to  in  that  connection.  The  ques- 
tion there  considered  was  as  to  the  constitutional  powers  of 
commissioners  of  highways  in  laying  out  a  public  road,  while 
this  case  involves  no  such  inquiry,  but  the  validity  and  con- 
struction of  a  contract,  and  the  equities  of  appellant  and 
appellees,  respectively. 

The  adjudication  of  the  claims  of  the  mechanics  and  mate- 
rial-men was  right. 

The  decree  must  be  reversed  on  the  assignments  of  error 
made  by  the  United  States  Mortgage  Company,  and  the  cause 
is  remanded  for  further  proceedings  consistent  with  this 
opinion.  Decree  reversed. 

Mr.  Chief  Justice  Walker,  dissenting: 
I  am  unable  to  concur  in  the   conclusion  of  the  majority  of 
the  court  in  this  case.     Even  if  the  General  Assembly  has  the 
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constitutional  power  to  validate  this  void  contract,  which  I 
will  not  now  consider,  I  hold  that  it  had  no  power  to  make  it 
a  binding  contract  as  to  Gross,  who  could  not  know  that  the 
General  Assembly  would  render  the  void  contract  binding 
when  he  purchased.  He  may  be  liable,  in  equity,  to  his 
grantor  for  so  much  of  the  mortgage  held  by  appellant  which 
he  agreed  to  pay  as  a  part  of  the  consideration  of  the  pur- 
chase, but  I  hold  the  General  Assembly  had  no  power  to 
require  him  to  pay  the  void  mortgage  held  by  the  mortgage 
company  which  was  void,  and  being  so,  was  no  lien  on  the 
property.  The  General  Assembly,  I  think,  had  no  power  to 
create  a  lien  by  declaring  it  valid. 


Lillie  Cramer  et  al. 

v. 

Horace  Hoose. 

Resulting  trust — when  it  arises.  A  person  made  a  contract  for  the  purchase 
of  a  tract  of  land,  the  terms  in  respect  to  payments  being  agreed  upon  between 
him  and  his  vendor, — a  portion  of  the  purchase  money  to  be  paid  down  in  cash, 
and  the  balance  in  certain  deferred  payments.  The  cash  payment  was  made 
by  the  purchaser  himself.  The  papers  concerning  the  purchase  were  adjusted 
by  the  father  of  the  purchaser, — he,  the  father,  taking  the  deed  in  his  own 
name,  giving  his  own  notes  for  the  deferred  payments,  and  executing  a 
mortgage  on  the  premises  to  secure  those  notes.  The  father  also  paid  the 
larger  part  of  the  purchase  money  embraced  in  the  notes;  but  these  payments 
were  made  by  the  father  under  a  contract  with  the  son,  by  which  the  former 
promised  to  make  the  deferred  payments  in  consideration  that  the  latter  would 
not  move  to  another  State:  Held,  the  payments  so  made  by  the  father  would 
be  regarded  as  having  been  made  by  the  son — the  real  purchaser, — and  from  the 
transaction  would  spring  a  resulting  trust  in  favor  of  the  son. 

Appeal  from  the   Circuit  Court  of  Henry  county;     the 
Hon.  George  W.  Pleasants,  Judge,  presiding. 
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Mr.  T.  G.  Ayres,  and  Mr.  C.  Dunham,  for  the  appellants. 

Messrs.  Mock  &  Hand,  for  the  appellee. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court: 

In  September,  1868,  Horace  Hoose,  appellee,  made  a  con- 
tract with  Charles  Stackpole  for  the  purchase  of  forty  acres 
of  land,  the  subject  of  controversy  in  this  suit.  By  the  terms 
of  the  contract  the  price  was  $350.  $100  was  paid  down  and 
the  balance  secured  by  three  promissory  notes,  two  of  them 
for  $100  each  and  one  of  them  for  $50.  The  down  payment 
of  $100  was  made  by  Horace.  The  adjustment  with  Stackpole 
of  papers  evidencing  the  purchase,  etc.,  seems  to  have  been 
transacted  by  Nicholas  Hoose,  the  father  of  Horace.  He  took 
the  deed  in  his  own  name,  and  gave  the  notes  for  the  deferred 
payments  in  his  own  name,  and  secured  the  same  by  a  mort- 
gage of  the  premises,  which  he  signed  in  his  own  name.  The 
proof  shows,  satisfactorily,  that  in  transacting  this  business  he 
acted  for  Horace,  and  that  it  was  he  who  caused  the  deed, 
notes  and  mortgage  to  be  made  in  his  name  and  not  that  of 
Horace. 

It  turned  out  that  Nicholas  paid  one  of  the  $100  notes  and 
the  $50  note,  and  the  interest  on  the  other  $100  note  up  to 
February,  1872,  and  of  the  principal  of  that  note  a  sum  of  from 
about  $17  to  about  $30.  It  would  seem  that  he  had  prom- 
ised Horace  that  he  would  make  some  of  these  deferred 
payments  for  Horace,  in  pursuance  of  a  contract  made  with 
Horace,  in  consideration  that  Horace  would  forbear  to  move  to 
another  State.  It  was  clearly  the  understanding  that  what- 
ever money  the  father  should  pay  on  this  account  was  to  be 
regarded  as  payments  for  Horace,  and  when  made  they  were 
payments  by  Horace  through  his  father.  After  the  death  of 
Nicholas,  Horace  paid  the  residue  of  this  last  note.  During 
some  of  the  years  Horace  paid  the  taxes  on  this  land  and  dur- 
ing other  years  Nicholas  paid  the  taxes. 

Immediately  after  the  purchase  of  this  land  from  Stackpole, 
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Horace  Hoose  took  possession  of  the  premises  and  cultivated 
the  same  and  made  improvements  thereon.  The  proof  tends  to 
show,  and  we  think  shows  satisfactorily,  that  the  purchase  was 
made  by  Horace  Hoose,  and  that  every  dollar  paid  for  the 
property  was  a  payment  by  Horace  Hoose;  that  part  of  the 
payments  made  by  his  father  were  evidently  payments  by 
Horace — his  father  making  such  payments  for  him.  These 
acts  of  the  father  were  done  in  compliance  with  a  contract 
made  by  him  with  his  son,  by  which  he  promised  to  pay  the 
deferred  payments  for  the  son,  for  and  in  consideration  that 
the  son  would  comply  with  his  wishes  and  forbear  to  move  to 
another  State.  Being  paid  in  pursuance  of  such  a  contract, 
such  payments  have  the  same  legal  eifect  as  if  the  money  had 
been  paid  to  Horace  by  his  father  and  he  had  paid  it  to  the 
holders  of  the  notes.  From  these  facts  springs  a  resulting 
trust,  placing  Nicholas,  in  holding  the  legal  title,  in  the  posi- 
tion of  a  mere  trustee  for  Horace. 

The  decree  of  the  circuit  court  was  right,  and  must  be 
affirmed. 


Decree  affirmed. 


William  C.  Mooee 

v. 
Horace  W.  Hopkins. 

1.  Redemption — effect  of  acquiring  certificate  of  sale.  Where  real  estate  is  sold 
on  execution,  the  taking  of  an  assignment  of  the  certificate  of  sale,  although  to 
a  party  entitled  to  redeem,  is  not  a  redemption  of  the  property,  under  the 
statute. 

2.  Same — by  judgment  creditor.  Where  a  person  entitled  to  redeem  land 
from  a  sale  under  execution  issued  upon  a  judgment  which  was  a  prior  lien 
to  his  title,  procured  an  assignment  of  the  certificate  of  sale,  instead  of  redeem- 
ing within  twelve  months,  it  was  held,  that  a  junior  judgment  creditor  of  a 
former  owner  could,  under  the  statute,  redeem  from  the  prior  sale  after  the 
expiration  of  twelve  and  within  fifteen  months,  although  his  judgment  was  no 
lien  on  the  land. 
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Appeal  from  the  Circuit  Court  of  La  Salle  county;  the 
Hon.  Edwin  S.  Leland,  Judge,  presiding. 

Both  parties  claim  the  title  to  the  property  in  controversy 
that  was  in  Durfee  Chase.  On  the  5th  day  of  November,  1870, 
Durfee  Chase  being  indebted  to  complainant,  he,  and  his  wife 
joining  with  him,  executed  and  delivered  to  complainant  a  mort- 
gage on  the  property  to  secure  the  indebtedness,  and  default 
having  been  made  in  the  payment  of  the  note  by  which  the 
indebtedness  was  evidenced,  afterwards,  on  the  13th  day  of 
March,  1873,  under  a  power  of  sale  contained  in  the  mortgage, 
complainant  sold  the  mortgaged  property  at  public  sale  to 
Walter  Henderson,  he  being  the  highest  and  best  bidder  there- 
for, and  made  him  a  deed.  On  the  14th  day  of  March,  1873,  at 
the  request  and  by  consent  of  Chase,  the  mortgagor,  Hender- 
son conveyed  the  property  to  complainant.  Both  deeds  were 
placed  on  record  in  the  proper  office  in  the  county  where  the 
property  is  situated. 

Prior  to  the  making  of  the  mortgage  to  complainant,  Geo.  S. 
and  Rinaldo  Gallup  had  obtained  a  judgment  in  the  circuit 
court  against  Durfee  Chase,  which  was  a  lien  on  the  premises 
at  the  time  of  making  and  recording  the  mortgage.  Under 
an  execution  issued  on  that  judgment  the  property  described 
in  the  mortgage  was  levied  upon,  and  on  the  13th  day  of 
August,  1872,  it  was  sold  to  George  S.  Gallup,  one  of  the 
judgment  creditors,  and  the  usual  certificate  of  sale  was  issued 
to  him  by  the  sheriff  acting.  On  the  15th  day  of  April,  1873, 
complainant  purchased  of  Gallup  his  certificate,  paying  him 
therefor  the  full  amount  named  therein,  with  interest  at  ten 
per  cent  per  annum,  and  thereupon  Gallup  assigned,  indorsed 
and  delivered  the  same  to  complainant. 

In  the  meantime,  on  the  18th  day  of  October,  1871,  John 
M.  Stephens  obtained  a  judgment  against  Durfee  Chase,  in  the 
circuit  court  of  the  same  county  where  the  property  is  situ- 
ated. Defendant  became  assignee  of  that  judgment,  and  after 
twelve  months,  and  before   the   expiration   of   fifteen   months 
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from  the  sale  under  the  execution  issued  on  the  judgment  in 
favor  of  Gallup  and  against  Chase,  the  premises  not  having 
been  redeemed  by  any  one  from  that  sale,  as  appeared  of  re- 
cord, he  paid  to  the  sheriff  a  sum  sufficient  to  redeem  the 
property  from  that  sale,  and  caused  an  execution  issued  on  the 
judgment  in  favor  of  Stephens  against  Chase  to  be  levied 
upon  it.  It  was  afterwards  sold  to  defendant,  and  the  prop- 
erty not  having  been  redeemed  in  due  time,  he  received  a 
sheriff's  deed,  which  he  caused  to  be  recorded  in  the  proper 
office.  It  also  appears  defendant  afterwards  obtained  from 
Walter  Henderson  a  quitclaim  deed  for  the  property,  which 
was  also  recorded.  Complainant  charges  that  defendant  ob- 
tained whatever  title  he  has  or  claims  to  have  to  the  property 
in  litigation  in  fraud  of  his  rights,  with  full  notice  of  his  equi- 
ties in  the  premises,  and  seeks  to  have  the  sheriff's  deed  to 
defendant  set  aside  and  canceled  as  a  cloud  upon  his  title. 

Mr.  John  B.  Eice,  and  Mr.  Charles  Blanch ard,  for  the 

appellant : 

The  case  at  bar  is  essentially  different  from  those  involved  in 
the  prior  decisions  allowing  a  judgment  creditor  the  right  to 
redeem  from  a  prior  execution  sale.  In  those  cases  the  junior 
judgment  became  a  lien  before  the  judgment  debtor  had  parted 
with  his  title.  Here,  there  was  first  a  judgment  lien  upon  the 
land,  second,  a  mortgage  with  power  of  sale,  duly  recorded,  but 
which  created  a  lien  subsequent  to  the  judgment,  and  third, 
a  subsequent  judgment  against  the  debtor.  After  the  recovery 
of  this  judgment  a  sale  was  made  under  the  power,  but  before 
this  the  land  was  sold  under  the  prior  judgment.  The  mort- 
gage lien  was  prior  to  the  lien  of  the  judgment  and  can  not 
be  subordinated  by  the  judgment  creditor. 

It  is  claimed  that  the  purchase  of  the  Gallup  certificate  by 
Moore  is  unavailing  as  a  redemption  or  otherwise,  because  no 
certificate  thereof  was  recorded.  Prior  to  February  12,  1853, 
payment  of  the  money  by  the  judgment  debtor  to  the  purchase^ 
or  other  named  persons  for  the  benefit  of  the  purchaser,  ren- 
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dered  the  sale  and  certificate  null  and  void.  ~No  evidence 
thereof  was  required  to  be  recorded.  Recife  v.  Lefler,  23  111. 
55.  When  Moore,  as  grantee  of  Case,  took  up  the  certificate 
of  purchase,  it  was  practically  a  redemption.  The  act  of  1853, 
in  this  respect,  has  not  repealed  any  portion  of  the  act  of  1845. 

Mr.  E.  F.  Bull,  and  Messrs.  Mayo  &  Widmer,  for  the 
appellee : 

Prior  to  the  act  of  February  12,  1853,  a  judgment  debtor, 
or  one  claiming  under  him,  could  redeem  from  a  sheriff's  sale 
by  paying  the  necessary  amount  within  twelve  months,  to  the 
sheriff  or  to  the  holder  of  the  certificate  of  purchase.  In  such 
case  no  certificate  of  redemption  was  required  to  be  given  or 
recorded.  But  the  second  section  of  the  act  of  1853,  (now 
sec.  19,  ch.  77,  Rev.  Stat.  1874,)  provides,  that  in  all  cases  of 
redemption  of  land,  an  instrument  in  writing  evidencing 
the  redemption  shall  be  recorded,  etc.  By  taking  an  assign- 
ment of  the  certificate  of  purchase  appellant  did  not  comply 
with  the  statute.  Lloyd  v.  Karnes,  45  111.  62;  McRoberts  v. 
Conover,  71  id.  524. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

The  contention  is  whether  defendant,  under  the  facts  as 
they  appear  in  the  record,  about  which  there  is  no  controversy, 
could  rightfully  redeem  the  property  from  the  execution  sale 
to  Gallup.  That  question  is  definitely  settled  by  the  former 
decisions  of  this  court,  against  the  position  taken  by  com- 
plainant. When  the  redemption  was  made  from  the  former 
execution  sale  by  the  junior  judgment  creditor,  a  period  of 
twelve  months,  but  not  fifteen  months,  from  this  sale  to  Gal- 
lup had  expired.  No  one  claiming  to  own  the  property  had 
redeemed  the  property  in  the  mode  provided  in  the  statute. 
Had  the  title  remained  in  the  judgment  debtor,  Chase,  it 
would,  doubtless,  be  conceded  his  right  to  redeem  had  been 
barred  by  the  lause  of  time. 
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Complainant  was  assignee  of  Chase,  having  succeeded  to 
the  title  that  was  in  him,  and,  therefore,  stood  in  the  shoes 
of  the  judgment  debtor,  with  the  same  right,  but  no  others,  to 
redeem  the  property  from  the  execution  sale  on  the  judgment 
in  favor  of  Gallup.  His  right  to  redeem,  as  well  as  that  of 
his  grantor,  was  barred  after  the  lapse  of  twelve  months  from 
the  date  of  the  sale.  It  is  apprehended  it  can  make  no  pos- 
sible difference  whether  complainant  became  the  owner  of 
the  title  that  was  in  the  judgment  debtor  before  or  after  the 
execution  sale.  In  either  case  his  rights  are  precisely  the 
same.  Failing  to  redeem  the  property  within  twelve  months 
from  the  date  of  the  sale,  he  would  be  forever  barred  that  privi- 
lege; and  any  judgment  creditor  of  the  former  owner,  by 
electing  to  do  so  within  three  months  after  the  expiration  of 
twelve  months,  could  redeem  the  property  from  the  former 
execution  sale  on  the  conditions  and  terms  provided  in  the 
statute.  That  is  precisely  what  defendant  did  in  this  case, 
and  having  acquired  a  title  in  that  way  no  reason  is  perceived 
why  it  should  not  prevail. 

The  only  thing  suggested  against  it  is,  that  prior  to  the 
expiration  of  twelve  months  from  the  sale  of  the  property 
on  the  execution  issued  on  the  judgment  in  favor  of  Gallup 
against  Chase,  complainant  had  purchased  the  certificate  of 
sale  from  Gallup  and  took  an  assignment  of  it  to  himself; 
and  the  argument  is,  that  any  payment  of  the  Gallup  claim, 
without  reference  to  the  mode  of  doing  it,  relieved  the  prop- 
erty from  the  lien  which  the  judgment  created  upon  it.  The 
former  decisions  of  this  court  present  a  full  and  complete 
answer  to  the  position  taken,  and  it  is  not  necessary  now  to 
restate  the  reasons  that  led  to  the  conclusions  reached.  Lloyd 
v.  Karnes,  45  111.  62;  McRoberts  v.  Conover,  71  id.  524. 

It  is  definitely  settled,  in  the  cases  cited,  that  taking  an 
assignment  of  the  certificate  of  sale,  although  to  a  party  enti- 
tled to  redeem,  is  not  a  redemption  of  the  property,  under  the 
statute  ;  and  any  one  having  a  judgment  against  the  debtor 
whose  property  was  sold  may  redeem  from   such   sale  within 
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the  period  limited  by  the  statute,  on  complying  with  its 
terms.  The  correctness  of  the  decisions  referred  to  is  not 
questioned,  but  an  effort  is  made  to  distinguish  the  case  at 
bar  on  the  ground  complainant  became  assignee  of  the  title 
that  was  in  the  judgment  debtor  before  any  sale  of  the  prop- 
erty was  made  on  the  judgment  that  was  a  lien  upon  it. 
That,  as  we  have  seen,  can  make  no  difference.  He  is  assignee 
of  the  judgment  debtor,  and  has  such  rights  in  the  premises 
as  his  grantor  had,  and  no  others. 

Severe  denunciation  has  been  indulged  upon  the  harshness 
of  the  results  that  may  flow  from  the  rule  adopted,  but  when 
rightly  understood  no  disastrous  consequences  follow  its 
application.  Complainant  had  twelve  months  in  which  to 
redeem  from  the  sale  under  the  execution  issued  on  the  judg- 
ment that  was  a  prior  lien  upon  the  property  bought  of  the 
judgment  debtor;  and  had  he  availed  of  that  privilege,  the 
title  he  obtained,  whatever  it  was,  would  have  been  free  from 
the  lien  if  the  junior  judgment.  Omitting  to  exercise  the 
right  secured  to  him  by  law  that  would  have  fully  protected 
his  interests  in  the  property,  he  has  no  cause  to  complain  of 
consequences  that  may  flow  from  his  own  neglect.  For  some 
reason,  satisfactory  to  himself,  and  it  is  not  necessary  to  the 
decision  to  inquire  what  it  may  have  been,  he  chose  to  take 
an  assignment  of  the  certificate  of  sale  to  himself.  That 
was  no  redemption  of  the  property,  and  defendant  could 
rightfully  redeem  the  property  under  the  statute;  and  having 
acquired  a  title  in  that  way,  it  is  superior  to  all  others  and 
must  prevail. 

The  decree  will  be  affirmed. 

Decree  affirmed. 
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Joseph  Willemin 

v. 

Anthony  Dunn  et  al. 

1.  Burden  of  proof — to  set  aside  deed  for  fraud,  etc.  The  burden  of  proof 
is  upon  the  complainant  to  show  the  truth  of  charges  of  fraud,  surprise, 
undue  influence,  etc.,  as  grounds  for  setting  aside  his  deed  for  property,  as 
the  deed  is  prima  facie  valid. 

2.  Gift — setting  aside  voluntary  deed.  In  the  case  of  a  stranger  or  person 
not  standing  in  any  confidential  or  fiduciary  relation  towards  the  donor, 
equity  will  not  set  aside  a  voluntary  deed  or  donation,  however  improvident 
it  may  be,  if  it  be  free  from  the  imputation  of  fraud,  surprise  or  undue 
influence,  and  is  spontaneously  executed  with  the  grantor's  eyes  open. 

3.  Where  the  owner  of  real  property,  at  an  advanced  age,  after  the  death 
of  his  wife,  having  no  children  or  near  relations  known,  and  during  an  illness, 
by  his  will  devised  his  property  to  a  tenant,  who  merely  occupied  the  position 
of  a  neighbor  and  friend,  and  afterwards,  in  the  presence  of  his  agent  and 
legal  adviser,  conveyed  the  property  by  deed  to  the  tenant,  taking  back  a  note 
for  $1300  secured  by  deed  of  trust  on  the  property,  and  there  was  no  proof 
any  fraud,  surprise  or  undue  influence  had  been  practiced  upon  him  to  induce 
the  conveyance,  or  any  evidence  of  any  mistake  or  want  of  sufficient  mental 
capacity,  although  the  amount  of  the  note  taken  was  greatly  less  than  the 
value  of  the  property,  it  was  held,  that  a  court  of  equity  would  not  set  aside 
the  conveyance  at  the  suit  of  the  grantor. 

4.  Same — donatio  causa  mortis.  Where  the  owner  of  real  estate  makes 
a  deed  absolute  on  its  face  of  property  to  another,  and  its  delivery  is  uncon- 
ditional and  without  qualification,  and  takes  back  a  deed  of  trust  from  the 
grantee  to  secure  a  sum  in  gross  for  the  grantor's  support,  this  will  clearly 
negative  any  subsequent  claim  that  the  deed  was  not  to  take  effect  until  after 
the  grantor's  death. 

5.  Same — when  sale  and  not  a  gift.  If  the  grantor  of  real  estate  takes 
from  the  grantee  a  note  for  a  sum  of  money  supposed  to  be  equivalent  to  the 
rental  value  of  the  same  during  the  grantor's  life,  though  a  very  inadequate 
consideration,  it  will  amount  in  law  to  a  sale,  although  containing  a  large 
element  of  mere  gift. 

6.  Mental  capacity — evidence  on  question  in  suit  to  avoid  deed.  The  ad- 
vanced age  of  a  grantor,  and  his  great  grief  and  sickness  induced  by  the 
death  of  his  wife,  are  proper  circumstances  to  be  considered  in  determining 
whether  he  had  the  requisite  mental  capacity  to  execute  the  deed,  or  whether 
he  was  the  victim  of  an  undue  influence  or  any  manner  of  overreaching. 
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7.  Same — mere  mental  weakness  not  alone  sufficient  to  avoid  deed.  Mere  men- 
tal weakness  will  not  authorize  a  court  of  equity  to  set  aside  a  deed  or 
executed  contract,  if  such  weakness  does  not  amount  to  inability  to  compre- 
hend the  contract,  and  is  unaccompanied  by  evidence  of  imposition  or  undue 
influence. 

8.  Where  a  grantor's  confidential  agent  and  also  his  attorney  and  business 
manager  are  present  at  the  execution  of  a  deed  by  him  for  his  property,  aiding 
him  with  their  counsel,  it  will  not  be  presumed,  in  the  absence  of  proof,  that 
the  grantor  was  mentally  incompetent  to  contract,  or  was  not  free  from  im- 
proper influences. 

9.  Trust  deed — right  to  file  bill  to  redeem.  Where  a  grantor  in  a  deed 
of  trust,  after  the  maturity  of  the  note  secured,  tenders  the  amount  due 
thereon  to  the  business  manager  of  the  payee,  in  whose  hands  the  note  then 
is,  and  the  tender  is  refused,  a  bill  to  redeem  by  the  debtor  may  properly  be 
filed. 

10.  Chancery — practice  as  to  admission  of  evidence.  In  chancery  cases  the 
practice  is  not  to  reverse  for  erroneous  rulings  in  admitting  or  excluding  evi- 
dence, unless  it  appears  from  an  inspection  of  the  entire  record  that  different 
rulings  might  have  induced  a  different  decree. 

11.  Admission — statements  of  an  agent.  The  stipulation  of  an  agent  of  a 
defendant  of  the  amount  due  under  a  deed  of  trust,  on  bill  to  redeem,  may 
be  acted  upon  by  the  court  in  stating  the  account,  treating  it  as  a  parol 
admission  of  an  agent  acting  within  the  line  of  his  duty. 

12.  Error — working  no  injury.  A  decree  will  not  be  reversed  for  an  error 
in  the  court  below  which  has  worked  no  injury  to  the  party  complaining. 

Appeal  from  the  Appellate  Court  of  the  First  District;  the 
Hon.  Theodore  D.  Murphy,  presiding  Justice,  and  Hon. 
Geo.  W.  Pleasants  and  Hon.  Joseph  M.  Bailey,  Justices. 

Bill  was  filed  by  appellee,  Anthony  Dunn,  in  the  circuit 
court  of  Cook  county,  on  the  first  day  of  March,  1878,  against 
appellant,  Joseph  Willemin,  and  Edward  S.  Dreyer  and  John 
N.  Young,  to  enjoin  the  foreclosure  of  a  deed  of  trust  on  the 
property  in  controversy,  and  for  an  account,  and  that  appellee, 
Dunn,  might  be  let  in  to  redeem  from  the  deed  of  trust,  etc. 

On  the  13th  of  March,  1878,  appellant,  Joseph  Willemin, 
filed  his  bill  in  chancery  in  the  same  court  against  the  ap- 
pellee Anthony  Dunn,  Catherine  Dunn,  Edmund  Knaner, 
August  Halm  and  Charles  Meyer,  charging  that  a  deed  exe- 
cuted by  .said  Willemin  to  said  Anthony  Dunn,  for  the  prop- 
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erty  in  controversy,  was  obtained  by  fraud  and  undue  influence 
practiced  by  Dunn  upon  Willemin,  and  by  reason  of  gross 
ignorance  and  want  of  understanding  upon  the  part  of  Wille- 
min; and  also  that  the  deed  was  not  intended  to  take  effect 
until  after  the  death  of  Willemin ;  and  also  that  the  deed  is 
revocable  as  a  gift  causa  mortis,  etc. ;  and  praying  that  such 
deed  be  surrendered  and  canceled,  etc. 

Subsequently  it  was  agreed  by  the  counsel  of  the  respective 
parties  that  the  bill  filed  by  Willemin  should  stand  as  the 
original  bill,  and  the  bill  filed  by  Dunn,  as  a  cross-bill  thereto. 

The  bills  being  thus  consolidated  the  cause  was  heard  in 
the  circuit  court,  and  that  court,  after  hearing  the  evidence, 
refused  the  prayer  of  Willemin's  bill,  and  decreed  in  accord- 
ance with  the  prayer  of  Dunn's  cross-bill. 

Upon  this  decree  Willemin  sued  out  a  writ  of  error  from 
the  Appellate  Court  of  the  First  District,  and  that  court 
affirmed  the  decree  of  the  circuit  court. 

The  record  comes  here  by  Willemin's  appeal  from  that 
judgment  of  affirmance. 

Mr.  Lewis  Umlauf,  for  the  appellant. 

Mr.  George  W.  Geay,  and  Mr.  Wm.  M.  Johnston,  for 
the  appellees. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the 
Court : 

It  is  for  appellant  to  prove  the  charges  of  fraud,  surprise, 
undue  influence,  etc.,  for  prima  facie  the  deed  is  valid. 
Hunter  v.  Atkins,  3  My.  &  K.  13. 

Since  the  decision  in  Villers  v.  Beaumont,  1  Vernon,  100, 
we  think  it  has  been  regarded  as  settled,  (if  indeed  it  was  ever 
seriously  questioned  by  any  respectable  court,)  that  in  the  case 
of  a  stranger,  that  is  to  say,  a  person  not  standing  in  any 
confidential  or  fiduciary  relation  towards  the  donor,  equity 
will  not  set  aside  a  voluntary  deed  or  donation,  however  im- 
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provident  it  may  be,  if  it  be  free  from  the  imputation  of 
fraud,  surprise,  undue  influence,  and  spontaneously  executed 
or  made  by  the  donor  with  his  eyes  open.  This  is  but  in 
affirmance  of  one  of  the  most  obvious  principles  of  property 
rights,  that  the  owner,  where  others  have  no  legal  claim  on 
his  property,  may  dispose  of  it  as  he  pleases. 

The  material  facts  in  regard  to  the  execution  of  the  deed  in 
controversy  may  be  briefly  stated  thus :  Appellant  had  reached 
the  age  of  seventy-five  years.  He  had  but  shortly  before  lost 
his  wife.  He  was  childless,  and  it  does  not  appear  that  he 
had  any  relatives  in  any  near  degree — certainly  none  such  are 
proved  to  have  been  in  existence.  The  persons  around  him 
were  all  strangers  in  blood,  and  no  particular  person  is  shown 
to  have  had  any  claim  to  his  bounty.  The  appellee  Dunn 
had  been  his  neighbor  for  many  years,  and,  for  some  six  or 
seven  years,  had  been  tenant  to  him  of  a  portion  of  the  prop- 
erty in  controversy,  and  their  relations,  though  not  unusually 
intimate,  were  always  friendly.  Appellant  regarded  Dunn  as 
his  friend.  Appellant  was  greatly  afflicted  in  mind  by  the  death 
of  his  wife,  and  this  contributed  to  bring  upon  him  a  severe 
spell  of  sickness,  during  which  he  thought  he  must  die,  and 
so  he  sat  about  disposing  of  his  property.  Before  the  execu- 
tion of  the  deed  in  controversy  he  had  on  each'of  two  different 
days,  within  a  brief  period,  made  a  will,  which  was  subse- 
quently destroyed.  In  one  or  both  of  these  provision  was 
made  for  Dunn,  and  in  the  last  the  same  property  was  devised 
to  him,  as  we  understand  the  evidence,  that  is  embraced  in  the 
deed  in  controversy.  Appellant  says  that  Dunn  requested 
him  to  make  a  deed  of  this  property  to  him,  instead  of  devising 
it  to  him.  Dunn  denies  this,  and  says  that  he  first  learned  of 
the  contemplated  change  in  the  mode  of  disposition  from 
appellant.  Without  undertaking  to  settle  this  conflict,  it 
suffices  to  say,  on  the  28th  day  of  January,  1876,  appellant 
made  another  will,  and,  also,  at  the  same  time,  executed  the 
deed  in  controversy  to  Dunn,  omitting  Dunn's  name  altogether 
in  that  will.     At  that  time,  appellant  had  in  his  employ,  as 
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business  manager,  one  Dreyer,  and  the  able  and  faithful  coun- 
sellor at  law  who  has  conducted  this  suit;  in  his  behalf,  through 
the  several  courts — both  of  whom  were  present  when  this  will 
and  deed  were  signed  by  appellant, — and  there  were  also  pres- 
ent, at  the  same  time,  an  old  male  servant  of  appellant,  and 
several  neighbors.  The  deed  and  will  were  both  prepared  by 
appellant's  legal  adviser,  pursuant  to  previous  instructions 
given  him  by  appellant,  and  it  is  made  to  distinctly  appear, 
by  the  evidence,  that  appellant  was  satisfactorily  informed  of 
the  contents  of  the  will  and  deed  when  he  signed  them. 

There  is  no  evidence  that  we  have  been  able  to  find  that 
Dunn  misrepresented  any  fact  to  appellant,  or  withheld  from 
him  the  knowledge  of  any  fact  in  anywise  affecting  this  deed. 
It  is  not  pretended  there  was  any  confidential  or  fiduciary 
relation  between  them  which  disqualified  the  one  to  give  and 
the  other  to  accept,  their  relation  being  simply  that  we  have 
before  stated — neighbors  in  habits  of  friendly  intercourse  with 
each  other. 

It  is  not  claimed  that  there  was  collusion  between  Dreyer, 
or  the  legal  adviser  of  appellant,  and  Dunn,  whereby  Dunn 
used  them  as  instruments  to  impose  upon  appellant  and  delude 
him  into  doing  that  which  he  would  not  otherwise  have  done. 
On  the  contrary,  it  is  conceded  these  parties  did  all  their  situa- 
tion required  they  should  do.  We  are  utterly  at  a  loss  to 
perceive  wherein  Dunn  is  guilty  of  practicing  deception  upon 
appellant,  improperly  influencing  him,  or  of  taking  an  unwar- 
ranted advantage  of  his  weakness.  No  fraudulent  act  is 
proved,  and  it  is  affirmatively  shown  that  there  was  neither 
accident  nor  mistake  in  the  execution  of  the  deed. 

Had  appellant  then  been  surrounded  by  kindred  in  affec- 
tionate relations  with  him,  or  had  it  then  have  been  known 
to  him,  as  a  certainty,  that  he  must  in  the  near  future  be  com- 
forted and  cared  for  by  the  affectionate  wife  and  step-children 
with  which  he  has  since  been  blessed,  the  act  of  making  Dunn 
an  object  of  his  bounty  might  have  been  regarded  as  a  circum- 
stance tending, — but  even  then  only  tending, — in  connection 
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with  other  appropriate  evidence,  to  show  that  he  was  inca- 
pable of  managing  and  disposing  of  his  property.  But  at 
the  time  the  deed  was  made,  situated  as  he  was,  there  is 
nothing  to  excite  surprise  in  his  making  Dunn  the  object  of 
his  bounty,  any  more  than  in  his  devising  or  conveying  it  to 
any  one  else. 

Appellant's  advanced  age,  and  his  great  grief  and  his  sick- 
ness, are  certainly  proper  to  be  considered  in  determining 
whether  he  had  the  requisite  mental  capacity  to  execute  a 
deed,  or  whether  he  was  the  victim  of  undue  influence,  or  any 
manner  of  improper  overreaching;  but  mere  mental  weakness 
will  not  authorize  a  court  of  equity  to  set  aside  an  executed 
contract,  if  such  weakness  does  not  amount  to  inability  to 
comprehend  the  contract,  and  is  unaccompanied  by  evidence 
of  imposition  or  undue  influence.  Miller  v.  Craig,  36  111. 
109;  Lindsey  et  al.v.  Lindsey,  50  id.  79;  Uhlich  v.  Muhlke 
et  al.  61  id.  499.  And  no  one,  of  all  those  present  when  the 
deed  was  signed,  testifies  to  any  act  of  imposition  or  undue 
influence,  or  ventures  the  opinion  that  appellant  was  not  com- 
petent to  transact  business,  or  was  not  informed  as  to  the  effect 
of  what  he  was  doing.  It  is  not  to  be  presumed,  in  the 
absence  of  proof,  that  his  trusted  confidential  agents,  his  attor- 
ney and  business  manager,  whose  legal  duty  it  was  to  protect 
him  in  this  respect,  and  who  were  present  aiding  him  with 
their  counsel,  would  have  permitted  him  to  sign  a  will  or 
deed,  if  his  freedom  from  improper  influences  qi*  his  mental 
condition  was  at  all  questionable.  The  charges  of  fraud, 
undue  influence,  imposition,  etc.,  have  no  foundation  in  the 
evidence  preserved  in  the  record;  and  we  must,  in  passing 
upon  the  remaining  questions,  proceed  upon  the  assumption 
that  the  deed  was  made  by  one  capable  of  contracting,  and  in 
all  respects  free  and  unaffected  by  improper  extraneous  influ- 
ences. 

The  objection  that  it  was  intended  by  appellant  and  Dunn, 
that  the  deed  was  only  to  take  effect  after  appellant's  death, 
is   completely  answered   by  the  evidence.     There  is  nothing 
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in  the  deed  itself  which  shows  that  such  was  the  intention  of 
the  parties.  There  is  no  proof  that  there  was  any  mistake  in 
drafting  it,  and  there  is  no  proof  that  its  delivery  was  to  be 
suspended  until  after  appellant's  death.  On  the  contrary, 
the  proof  is  clear  and  without  conflict,  that,  after  the  making 
of  the  deed,  its  delivery  was  only  withheld  until  after  the 
execution  of  the  note  and  trust  deed,  and  then  it  was  to  be 
and  was  delivered  without  accompanying  condition  or  quali- 
fication. The  execution  of  the  trust  deed  is  itself  conclusive 
evidence  that  the  parties  all  regarded  the  deed  of  the  appel- 
lant as  having  then  vested  an  absolute  title  in  Dunn.  Other- 
wise, the  trust  deed  could  not  be  operative,  and  there  could 
be  no  necessity  for  its  execution. 

The  suggestion  of  counsel  for  appellant,  that  the  principles 
applicable  in  cases' of  gifts  causa  mortis  are  applicable  here,  is 
without  force.  Under  our  law  appellant  could  have  invested 
Dunn  with  title  to  the  property  in  only  one  of  two  ways — by 
deed,  or  by  will.  He  could  not  have  done  so  by  any  parol  direc- 
tions. Besides  this,  the  circumstance  that  appellant  took 
from  Dunn  an  obligation  to  pay  him,  either  a  sum  in  gross  or 
a  stipulated  amount  annually  during  his  life,  adopting  either 
theory  of  the  evidence  on  that  question,  effectually  excludes 
the  idea  that  he  intended  to  resume  the  grant,  whether  he  did 
or  did  not  recover  from  the  sickness  with  which  he  was  then 
afflicted. 

Appellant,  as  owner  of  this  property,  might  devise  it  to 
Dunn  by  will,  or  he  might  deed  it  to  him  either  absolutely 
or  subject  to  such  conditions  .or  limitations  as  he  should 
choose  to  impose.  Dunn,  accepting  the  grant,  would,  of 
course,  accept  it  cum  onere.  Appellant  first  determined  to 
devise  the  property  to  Dunn  by  will,  and  had  this  intention 
been  carried  out  he  would,  of  course,  have  retained  the  power 
of  revocation.  But  this  intention  was  subsequently  changed, 
whether  at  the  instance  and  request  of  Dunn,  or  of  appel- 
lant's own  motion,  so  long  as  in  changing  he  did  so  volunta- 
rily and  freely,  unaffected  by  improper  extraneous  influences, 
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we  regard  as  of  no  consequence  whatever.  He  had  a  right  to 
change  his  intention,  and  he  did  change  it.  The  evidence 
leaves  no  doubt  upon  our  minds  that,  in  making  this  change, 
appellant  intended  and  supposed  that  he  was  reserving  to 
himself  an  equivalent  of  the  rent  of  the  property  during  life ; 
and  thus,  although  then  absolutely  vesting  Dunn  with  the 
title,  he  retained  the  same  beneficial  use  of  the  property  that 
he  would  had  he  permitted  his  will  to  stand,  and  his  lease  of 
the  property  to  Dunn  to  stand,  just  as  they  were.  Thus, 
appellant  says  :  "On  the  28th  of  January,  1876,  Mr.  Anthcny 
Dunn,  the  defendant,  requested  me  to  give  him  a  deed  of  the 
property.  He  promised,  if  I  would  give  him  a  deed,  it  would 
save  him  (Dunn)  trouble,  after  my  death.  He  said  that  if  I 
gave  him  the  deed  he  would  pay  me  rent  if  I  lived,  and  would 
pay  it  to  me  for  forty  years  after,  if  I  should  live  that  long. 
*  *  *  J  gave  him  the  deed  in  the  place  of  the  will.  *  * 
At  the  same  time  the  said  Dunn  gave  me  a  note  for  $1300; 
he  gave  the  trust  deed  for  that  $1300,  in  order  to  secure  it." 
That  is  to  say,  in  brief,  appellant,  instead  of  devising  the 
property  to  Dunn  by  will,  gave  him  an  absolute  deed  for  it; 
and,  to  secure  himself  in  the  beneficial  use  of  the  property 
during  his  life,  he  took  from  him  a  promissory  note  for  $1300, 
secured  by  deed  of  trust  on  the  property.*  This,  then, 
changed  what  would  otherwise  have  been  but  a  gift,  to  a  sale, — 
true,  a  sale  exceedingly  advantageous  on  the  part  of  Dunn, 
in  which  there  was  a  very  large  element  of  mere  gift,  but  still 
a  sale.  Dunn,  very  naturally,  did  not  object  to"  this,  because 
it  was  eminently  profitable  to  him ;  but  he  was  not  bound  to 
accept  it,  and  when  he  did  accept  it  and  become  party  to  the 
contract  by  the  execution  of  his  note  for  $1300,  he  became,  in 
the  strict  technical  sense  of  the  law,  a  purchaser  for  value, 
as  between  himself  and  appellant.  By  this  arrangement  ap- 
pellant, instead  of  granting  the  property  as  a  gratuity,  exacted 
and  obtained  a  price  for  it,  though  that  price  was  fixed  by 
what  was  assumed   as   the  value  of  the   use  of  the  property. 
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All   prices    for   property   are,  presumably,   affected  to   some 
extent  in  this  way. 

Appellant  says  he  did  not  intend  to  collect  the  principal, 
and  it  is  proved  that  the  trustee  executed  a  deed  of  release 
which  he  kept  in  his  possession,  and  which,  it  is  claimed,  he 
intended  to  give  Dunn  upon  appellant's  death.  So  be  it, — 
but  this  was  mere  intention,  not  obligation.  There  is  no  pre- 
tence that  there  was  mistake  in  drawing  the  note  or  the  trust 
deed.  As  we  have  before  seen,  they  were  drawn  by  appellant's 
legal  adviser,  pursuant  to  previous  directions,  and  apparently 
with  great  care.     This  is  the  note : 

"  $1300.  Chicago,  January  28,  1876. 

"  One  year  after  date,  I  promise  to  pay  to  the  order  of 
Joseph  Willemin  $1300,  with  interest  at  ten  per  cent  per 
annum,  payable  tri-monthly.     Value  received. 

Anthony  Dunn." 

And  the  trust  deed  has  this,  among  other  provisions : 

"And  it  is  stipulated  and  agreed  that  in  case  of  default  in 
the  payment  of  said  promissory  note,  or  interest,  as  aforesaid, 
or  of  a  breach  of  any  of  the  covenants  or  agreements  herein 
mentioned,  the  whole  of  said  principal  of  said  promissory  note 
and  the  interest  thereon  to  the  time  of  sale,  may  at  once,  at 
the  option  of  the  legal  holder  thereof,  become  due  and  paya- 
ble, and  the  said  premises  be  sold,"  etc.  And  the  trustee  is 
empowered  to  sell  upon  giving  thirty  days'  previous  notice  by 
giving  four  publications — one  in  each  week — in  the  "Chicago 
Legal  News,"  or  in  any  newspaper  published  at  that  time  in 
the  city  of  Chicago.  These  are  the  legal  rights  and  obliga- 
tions of  the  parties  as  they  put  them  in  writing. 

Suppose  Dunn  had  been  sued  upon  this  note,  could  he  have 
pleaded  that  appellant  only  intended  to  collect  the  interest 
during  his  life  ?  Under  what  obligation  is  appellant  in  this 
respect?  This  is  not  what  the  parties  have  written.  Where 
is  the  evidence  to  sustain  such  a  defence?  Manifestly,  what- 
ever appellant  intended  in  regard  to  giving  Dunn  this  note, 
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he  retained  the  whole  matter  in  his  own  hands.  Had  it  been 
intended  to  bind  him  to  such  a  contract,  why  was  it  not  so 
written?  Why  were  this  note  and  trust  deed  executed  in  this 
form? 

There  is  something  in  Dreyer's  evidence,  it  is  true,  to  the 
effect  that  Dunn  obtained  from  appellant  some  sort  of  an 
obligation  not  to  collect  the  principal  of  this  note ;  but  this 
is  stated  rather  in  an  inferential  or  guessing  way,  than  as  the 
direct  and  positive  assertion  of  a  fact;  and  is  contradicted  by 
the  evidence  of  Dunn.  Indeed,  it  seems  to  us  strange,  if  such 
were  the  fact,  why  Dunn  should  not  produce  and  rely  upon 
the  instrument,  for,  taking  appellant's  age  into  consideration, 
it  would  seem  to  be  decidedly  beneficial  to  him  to  do  so.  We 
may  add,  in  this  connection,  moreover,  that  the  reading  of 
Dreyer's  entire  evidence,  as  written  in  the  record,  has  im- 
pressed us  unfavorably  in  respect  to  his  candor. 

The  evidence  shows  a  tender  to  Dreyer  of  the  amount  due 
upon  the  note  at  a  time  when  the  note  was  in  his  possession 
as  business  manager  of  appellant,  and  his  refusal  to  accept  it. 
The  bill  to  redeem  was,  under  the  circumstances  proved,  very 
clearly,  properly  filed. 

The  objections  to  the  ruling  in  regard  to  the  evidence,  we 
conceive,  in  nowise  affect  the  substantial  merits  of  the  case. 
In  chancery  cases  the  practice  is  not  to  reverse  for  erroneous 
rulings  in  the  admitting  or  excluding  of  evidence,  unless  it  is 
seen,  after  an  inspection  of  the  entire  record,  that  different 
rulings  might  have  induced  a  different  decree."  No  such 
effect,  in  our  opinion,  could  have  here  resulted. 

Complaint  is  made  that  a  stipulation  of  Dreyer  as  to  the 
amount  due  upon  the  note  was  acted  upon,  instead  of  referring 
the  cause  to  a  master  to  take  and  report  an  account,  etc.  The 
stating  of  the  account  is  proven  to  have  been  within  the  line 
of  Dreyer's  agency,  and  it  is  not  perceived  why  this  stipula- 
tion might  not  be  accepted  as  evidence  of  a  fact  upon  which 
the  court  might  act  in  rendering  a  decree.  Technically,  prob- 
ably, it  could  not,  because  not  signed  by  counsel,  be  regarded 
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as  an  admission  of  record;  but  we  incline  to  think  it  was 
admissible  as  a  parol  admission  of  a  fact  by  an  agent  acting 
within  the  line  of  his  duty.  But  it  does  not  appear  that 
appellant  was  in  any  degree  prejudiced  by  this  ruling.  There 
is  no  pretence  the  amount  stated  is  not  the  true  amount  due 
on  the  note.  So,  even  if  it  be  conceded  to  have  been  error  to 
admit  the  statement,  it  is  an  error  for  which  there  should  not 
be  a  reversal. 

The  decree  of  the  Appellate  Court  is  affirmed. 

Decree  affirmed. 


The  City  of  Aurora 

v. 

Joseph  Love. 

1.  Municipal  corporation — liability  for  flooding  lot.  Where  a  city,  in  im- 
proving its  streets,  so  constructs  its  ditches  as  to  throw  upon  the  lot  of  an  indi- 
vidual a  more  than  usual  quantity  of  surface  water,  and  makes  a  culvert  on 
the  street  below  such  lot  inadequate  to  carry  off  the  water,  whereby  it  is  caused 
to  flow  back  and  remain  upon  the  lot,  the  city  will  be  liable  to  the  owner  of 
the  lot  for  the  damages  sustained. 

2.  Evidence — on  question  of  damages.  On  the  examination  of  witnesses 
upon  the  question  of  damages  to  real  estate,  it  is  proper  to  bring  out  all  the 
facts  bearing  on  the  true  measure  of  damages,  even  though  elicited  by  ques- 
tions as  to  collateral  facts. 

Appeal  from  the  Circuit  Court  of  Kane  county;  the  Hon. 
Hiram  H.  Cody,  Judge,  presiding. 

Mr.  A.  E.  Searles,  and  Messrs.  Brown  &  Southworth, 
for  the  appellant. 

Mr.  B.  F.  Parks,  for  the  appellee. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court: 

This   is  an  action   by  Love,  against   the  city,  for  damages 
alleged  to  have  been  done  to  the  property  of  plaintiff  by  reason 
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of  the  construction,  by  the  city,  of  a  system  of  ditches,  and  by 
reason  of  the  inadequacy  of  a  culvert.  Plaintiff  alleged  that 
by  the  construction  pf  the  ditches,  a  larger  quantity  of  surface 
water  was  thrown  upon  his  land  than  would  have  flowed  upon 
the  same  in  its  natural  course;  and  also  that  in  the  construc- 
tion of  a  street  below  his  land,  without  an  adequate  culvert, 
the  water  was  caused  to  flow  back  and  remain  upon  his  laud. 
Issues  were  formed  and  a  jury  trial  had,  resulting  in  a  verdict 
for  the  plaintiff.  After  overruling  a  motion  for  a  new  trial 
judgment  was  entered  upon  the  verdict,  and  the  city  has  ap- 
pealed. 

It  is  strenuously  insisted  by  appellant,  that  by  the  weight 
of  evidence  in  the  case,  it  appears  that  no  more  water  is  cast 
upon  plaintiff's  land  than  has  always  flowed  over  the  same, 
and  that  the  culvert  under  the  street  below  the  land  of  plain- 
tiff was,  in  truth,  adequate,  so  that  the  street  was  no  obstruc- 
tion to  the  escape  of  the  water. 

The  evidence  preserved  in  the  record  is  very  voluminous 
and  is  not  harmonious.  After  a  careful  reading  of  the  proofs, 
we  think  the  jury  were  fully  authorized  therefrom  to  find  the 
verdict  in  question,  and  that  there  is  no  ground  for  disturbing 
the  verdict  as  against  the  proofs. 

Defendant  was  not  injured  by  the  ruling  of  the  court  in 
permitting  the  question  to  be  put  to  the  plaintiff,  as  a  witness, 
as  to  what  extent  the  value  of  the  property  had  been  reduced 
by  the  causes  complained  of,  because  the  question  was  not 
answered.  The  witness  did  say  that  "  if  the  water  had  not 
bothered  me  I  would  not  take  $3000  for  the  property,"  but 
he  does  not  say  what  it  was  worth  with  the  u bother"  from 
the  water.  In  the  examination  of  witnesses  on  a  question  of 
damages,  it  is  impracticable  to  bring  out  all  the  facts  bearing 
on  the  true  measure  of  damages,  without  permitting  questions 
as  to  collateral  facts.  The  true  measure  of  damages  can  not 
be  defined  or  adhered  to  in  every  question. 

In  an  action  of  trover  for  the  conversion  of  a  horse,  the 
true  measure  of  damages  is  the  value  of  the  horse  at  the  time 
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of  the  conversion.  But  witnesses  may  be  examined  as  to  the 
size,  age,  style  and  qualities  of  the  horse,  and  it  is  not  neces- 
sary or  proper  that  the  plaintiff  be  strictly  limited  to  asking 
his  witness  what  was  the  value  at  the  time  of  the  conversion. 
Witnesses  may  be  allowed  on  trial  to  speak  of  collateral  matters 
which  may  aid  the  jury  in  following  the  true  rule  of  damages. 

Some  questions  are  raised  and  discussed  by  appellant  as  to 
the  instructions  given  and  refused.  We  have  examined  the 
charge  of  the  court,  and  without  discussing  the  instructions  in 
detail,  it  is  sufficient  to  say  we  find  no  material  error  in  those 
given,  and  we  think  the  law  of  the  case  was  sufficiently  pre- 
sented in  the  instructions  given. 

The  judgment  must  be  affirmed. 

Judgment  affirmed. 


Ignatz  Boscowitz  et  al. 

v. 

The  Adams  Express  Company. 

1.  Carrier — restricting  liability  —  of  the  mode.  A  common  carrier  can 
claim  no  exemption  from  liability  for  the  loss  of  goods  entrusted  to  him  ex- 
cept such  as  is  given  by  express  contract. 

2.  The  contract  must  be  assented  to  by  the  shipper  with  a  view  to  release 
the  duties  imposed  by  the  law,  and  where  this  is  once  established,  the  carrier 
in  case  of  loss  will  only  be  responsible  on  account  of  negligence  or  wilful 
misconduct.     He  can  not  contract  against  his  own  actual  negligence. 

3.  Same — of  restrictions  in  the  receipt  given  operating  as  a  contract.  A  clause 
in  a  receipt  given  to  a  shipper  of  goods  limiting  and  restricting  the  carrier's 
liability  incident  to  its  general  employment,  if  understandingly  assented  to 
by  the  owner,  will  as  effectually  bind  him  as  though  he  had  signed  it,  but 
whether  such  restrictions  have  been  assented  to  in  a  given  case  is  always  a 
matter  of  evidence. 

4.  The  fact  that  the  owner  of  goods,  by  himself  or  clerk,  filled  up  a  receipt 
taken  for  goods  shipped,  is  evidence  tending  to  show  that  the  shipper  had 
notice  of  the  conditions  and  restrictions  in  the  printed  part  thereof  and 
assented  to  them,  but  it  is  not  conclusive.     It  is  still  a  question  of  fact. 
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5.  Where  the  clerk  of  a  shipper  of  goods  took  with  him  to  an  express 
office  a  blank  receipt  of  a  different  company,  containing  a  printed  clause 
limiting  the  liability  of  the  latter  company,  and  inserted  the  articles  and 
number,  etc.,  therein,  writing  the  name  of  the  company  with  whom  he  was 
shipping  over  that  of  the  other  company,  which  was  signed  by  the  agent  of 
the  company,  it  was  held,  that  this  constituted  no  contract  with  the  defendant 
company  receiving  the  goods,  limiting  its  liability,  and  that  before  such  latter 
company  could  claim  the  benefit  of  the  exemption  contained  in  the  receipt 
of  the  other  company  whose  receipt  was  used,  it  must  be  proved  by  evidence 
outside  the  receipt  that  such  was  the  agreement  of  the  parties. 

6.  Same — of  a  contract  restricting  liability  as  to  amount.  Where  a  common  car- 
rier gave  a  receipt  for  three  separate  and  distinct  bales  of  furs  to  be  transported, 
containing  a  printed  clause  that  the  company  should  not  be  liable  for  any  loss 
or  damage  except  as  forwarder  only,  nor  for  any  loss  or  damage  "  of  any  box, 
package  or  thing  "  for  over  $50,  unless  the  just  and  true  value  thereof  was 
therein  inserted,  it  was  held,  that  the  limitation  as  to  the  amount  of  the 
recovery  was  not  to  be  applied  to  the  three  bales,  but  as  to  each  one  separately, 
notwithstanding  they  were  all  embraced  in  one  receipt,  and  that  the  shipper 
might  at  least  recover  that  sum  for  each  package. 

7.  Same — evidence  explaining  why  valuation  of  goods  was  not  named  in  receipt. 
Where  the  agents  of  an  express  company  had  solicited  the  business  of  a 
plaintiff  who  had  before  shipped  with  another  company,  promising  to  carry 
on  the  same  terms  that  other  companies  had, — that  such  goods  as  the  plaintiff 
was  known  to  be  constantly  shipping  should  be  taken  on  non-valuation 
rates, — and  the  plaintiff  did  ship  a  lot  of  furs  with  the  defendant  company 
without  disclosing  their  value,  which  were  lost  by  fire,  it  was  held  error  for 
the  court  to  refuse  to  allow  the  plaintiff  to  prove  such  offer  in  a  suit  against 
the  defendant,  as  it  showed  a  good  reason  for  not  disclosing  the  value  of  the 
goods,  when  asked  to  do  so,  and  also  as  showing  a  reason  for  not  erasing  a 
clause  in  a  receipt  given  limiting  the  carrier's  liability  when  the  value  of  the 
goods  was  not  inserted  therein. 

8.  Express  company — liability  for  negligence  of  railroad.  Although  the  con- 
ditions in  a  receipt  given  by  an  express  company  for  goods  to  be  shipped, 
limiting  its  liability  as  to  amount,  have  been  understandingly  assented  to  by 
the  shipper  so  as  to  become  a  binding  contract,  the  express  company  will  still 
be  liable  for  the  full  value  of  the  goods  destroyed  or  lost  through  the  negligence 
of  the  railroad  company  it  employs  to  do  its  transportation.  An  express  com- 
pany choosing  such  a  corporation  to  do  its  business  will  be  liable  to  the  same 
extent  for  the  negligence  of  the  agent  employed  as  if  the  contract  was  primarily 
with  such  agent.  It  is  therefore  error  to  exclude  evidence  on  the  part  of  the 
shipper,  in  an  action  against  an  express  company  to  recover  for  a  loss  occa- 
sioned by  the  wreck  of  the  train  carrying  them,  tending  to  show  negligence 
on  the  part  of  the  railroad  company. 
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Appeal  from  the  Superior  Court  of  Cook  county ;  the  Hon. 
John  A.  Jameson,  Judge,  presiding. 

Mr.  Sidney  Smith,  and  Mr.  John  C.  Patterson,  for  the 
appellants,  after  stating  the  facts  of  the  case,  made  among 
others  the  following  points  : 

1.  The  plaintiffs  concede  to  the  fullest  extent  the  distinc- 
tion between  the  effect  of  those  notices  by  a  carrier  who  seeks 
to  discharge  himself  from  duties  the  law  has  annexed  to  his 
employment,  and  those  designed  simply  to  insure  good  faith 
and  fair  dealing  on  the  part  of  the  employer;  in  the  former, 
notice  alone  not  being  effectual  without  assent  to  the  attempted 
restriction,  while  in  the  latter  case  notice  alone,  if  brought 
home  to  the  knowledge  of  the  owner  of  the  property  delivered 
for  carriage,  will  be  sufficient.  Oppenheimer  v.  U.  S.  Excess 
Co.  69  111.  62;  Railroad  Co.  v.  Lockwood,  17  Wall.  357-384; 
2  Greenl.  Evi.  §  215;  Angell  on  Carriers,  §  245;  Southern 
Express  Co.  v.  Crook,  44  Ala.  468. 

2.  The  common  carrier  has,  in  truth,  two  distinct  liabili- 
ties,— the  one  for  losses  by  accident  or  mistake,  where  he  is  liable 
as  insurer — the  other  for  losses  by  default  or  negligence,  where 
he  is  answerable  as  an  ordinary  bailee.  Dorr  v.  The  N.  J. 
Steam  Navigation  Company,  4  Sanford,  136.  And  it  is  only 
in  relation  to  the  former  that  restrictions  and  limitations  like 
those  in  the  receipt  in  question  are  applicable ;  and  it  is  the 
settled  law,  at  least  in  the  American  courts,  that,  admitting  a 
special  contract  in  terms  like  this  receipt,  the  carrier  is  still 
liable  for  loss  caused  by  want  of  ordinary  care,  most  of  the 
cases  holding  that  a  stipulation  in  explicit  terms  exempting 
the  carrier  from  loss  occasioned  by  the  negligence  of  himself 
or  his  servants  is  void  as  against  public  policy,  and  all 
holding  that  in  the  absence  of  such  language  the  receipt  or 
contract  should  be  construed  as  applicable  only  to  losses  occur- 
ring without  fault  or  negligence.  Adams  Express  Co.  v. 
Stettaur,  61  111.  421 ;  Oppenheimer  v.  U.  S.  Express  Co.  id.  62; 
Farnham  v.  Camden  and  Amboy  Railroad  Co.  55  Penn.  State, 
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62;  Jones  v.  Voorhees,  10  Ohio,  145;  School  District  v.  Boston 
and  C  R.  R.  Co.  102  Mass.  552;  Fillebrown  v.  Grand  Trunk 
Railway  Co.  55  Me.  462 ;  Indianapolis  R.  R.  Co.  v.  Allen, 
31  Lid.  394;  Hooper  v.  Wells,  Fargo  &  Co.  27  Cal.  11; 
Christenson  v.  American  Express  Co.  15  Minn.  270. 

3.  The  court  erred  in  refusing  evidence  which  would  have 
warranted  the  jury  in  finding  that  the  furs  were  destroyed  by 
the  telescoping  of  the  baggage  car  into  the  express  car,  and 
that  if  the  company  had  adopted  the  Miller  platform  it  would 
have  prevented  the  telescoping,  and  consequent  destruction  of 
the  furs  by  fire.  It  has  been  repeatedly  held  by  this  court, 
that  it  is  the  duty  of  railroad  companies  to  make  use  of  the 
best  known  appliances  for  the  prevention  of  the  escape  of 
sparks  from  their  engines,  and  that  a  failure  to  do  so  is  negli- 
gence for  which  the  company  is  liable.  St.  Louis,  Alton  and, 
T.H.  R.  R.  Co.  v.  Gillham,  39  111.455;  Illinois  Central 
R.  R.  Co.  v.  McClelland,  42  id.  355;  Illinois  Central  R.  R.  Co. 
v.  Hills,  42  id.  407;  Costello  v.  Syracuse  R.  R.  Co.  65  Barb. 
92;  Steinway  v.  Erie  Railway,  43  N.  Y.  123.  \ 

4.  The  court,  by  an  instruction,  restricted  the  recovery 
under  the  limitation  clause  in  the  receipt  to  $50,  while  the  proof 
shows  there  were  three  distinct  bales  of  furs  or  peltries,  of  the 
aggregate  value  of  over  $8,000.  The  $50  clausein  the  receipt 
only  limits  the  recovery  to  $50  for  each  separate  package. 

Messrs.  Small  &  Moore,  for  the  appellee  : 
An  express  receipt  was  made  out  by  appellants  and  ten- 
dered to  appellee  for  signature  at  the  time  the  furs  were 
delivered.  It  is  insisted  that  appellants  are  conclusively 
presumed  to  have  known  the  contents  of  the  paper  made  out 
by  themselves,  and  that  the  receipt,  when  signed  and  returned 
to  them,  became  their  contract  as  fully  as  if  they  had  signed 
it.  Adams  Express  Co.  v.  Haynes,  42  111.  94;  Illinois  Central 
R.  R.  Co.  v.  Franhenberg,  54  id.  88;  Oppenheimer  v.  U.  S.  Ex- 
press Co.  69  id.  62;  Western  Transportation  Co.  v.  Newhall, 
24  id.  467. 
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Mr.  Justice  Scott  delivered  the  opinion  of  the  Court: 

Plaintiffs  brought  their  action  against  the  Adams  Express 
Company  to  recover  the  value  of  three  bales  of  furs  deliv- 
ered to  the  company  for  transportation  from  Chicago  to  New 
York.  The  goods  were  never  delivered  to  the  consignees, 
but  were  destroyed  en  route  by  fire  caused  by  the  wreck  of 
the  train,  occasioned  by  a  broken  rail. 

As  to  the  delivery  of  the  goods  to  the  carrier,  their  value 
and  destruction  by  fire,  there  is  no  disagreement.  The  re- 
ceipt taken  by  the  shippers  at  the  time  of  the  delivery  of  the 
goods  to  the  carrier,  was  filled  up  by  an  employee  of  plain- 
tiffs, and  was  presented  with  the  goods  for  the  signature  of  the 
agent  acting  on  behalf  of  the  company.  The  blank  used  for 
that  purpose  was  one  of  a  large  number  furnished  by  the 
United  States  Express  Company  to  its  customers.  In  the 
receipt  prepared  by  the  bookkeeper  of  plaintiffs  for  the  goods 
to  be  shipped,  the  word  "Adams"  is  written  over  the  printed 
words  "  United  States,"  so  as  to  make  it  the  receipt  of  the 
Adams  Express  Company.  A  line  made  with  a  pen  was 
drawn  over  the  blank  left  for  stating  the  valuation  of  the 
goods.  The  articles  mentioned  in  the  body  of  the  receipt  are 
"  three  (3)  bales,  said  to  contain  peltries."  On  the  upper  left- 
hand  corner  of  the  receipt  is  stated  in  figures  the  separate 
and  total  weights  of  the  three  bales,  and  also  "  two  bales 
mink"  and  "one  bale  skunk;"  but  there  is  a  conflict  in  the 
testimony  as  to  when  these  latter  words  and  figures  were 
placed  there — whether  before  or  after  it  was  signed  by  the 
agent  of  the  company. 

Among  the  printed  conditions  of  the  receipt  is  the  follow- 
ing :  "And  it  is  hereby  expressly  agreed  that  the  said  United 
States  Express  Company  are  not  to  be  held  liable  for  any  loss 
or  damage,  except  as  forwarders  only,  nor  for  any  loss  or 
damage  of  any  box,  package  or  thing  for  over  $50,  unless  the 
just  and  true  value  thereof  is  herein  stated."  The  conten- 
tion is,  whether  this  clause  of  the  receipt  limits  the  right  of 
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recovery,  in  case  of  the  loss  of  the  goods,  to  the  sum  of  $50, 
because  the  true  value  was  not  stated  therein,  or  whether 
plaintiffs^  notwithstanding  the  restriction  as  to  the  extent  of 
the  carrier's  liability,  can  recover  the  full  value  of  the  goods 
as  shown  by  the  evidence.  Plaintiffs  base  their  right  to 
recover  on  two  propositions :  first,  under  the  facts  of  the  case 
it  was  not  their  duty  to  make  known  to  the  carrier  the  valu- 
ation of  the  goods;  and  second,  even  if  it  was  their  duty,  the 
omission  to  make  such  disclosure  can  not  be  urged  to  limit 
a  recovery  for  a  loss  of  goods  caused  by  the  carrier's  own 
negligence.  On  the  other  hand,  defendant  rested  the  defence 
upon  the  letter  of  the  contract,  relying  upon  what  it  under- 
stood to  be  a  rule  of  law  applicable  to  the  case,  that  it  was 
incompetent  for  plaintiffs  to  contradict  or  vary  the  terms  of 
the  contract  as  embodied  in  the  receipt  given  by  the  carrier 
for  the  goods. 

Upon  the  questions  involved  the  court  instructed,  for  de- 
fendant, that  the  issues  submitted  were,  whether  the  furs 
were  lost  or  destroyed  by  reason  of  actual  negligence  of 
defendant,  and,  if  no  negligence  is  proved,  then,  if  the  goods, 
while  in  the  course  of  transportation,  were  destroyed  by  an 
unforeseen  casualty,  against  which  ordinary  prudence  could 
not  provide,  it  was  the  duty  of  the  jury  to  assess  no  greater 
damages  than  $50 — the  sum  stated  in  the  limitation  clause 
of  the  contract, — and  that  the  receipt  in  evidence  must  be  re- 
garded and  treated  as  a  binding  contract  between  the  parties 
in  each  and  all  of  its  provisions,  and  that  it  should  be  read  as 
though  the  words  "  United  States"  were  not  in  it.  The 
court,  however,  refused  to  give  for  plaintiffs  the  reverse  propo- 
sition, as  it  was  asked  to  do,  that  the  conditions  and  restric- 
tions contained  in  the  receipt  were  not  binding  upon  plaintiffs, 
so  far  as  they  purported  to  limit  the  carrier's  common  law 
liability,  unless  plaintiffs  had  knowledge  of  such  restrictions 
and  assented  to  them.  Under  the  charges  given,  the  jury,  no 
doubt,  felt  compelled  to  assess  plaintiffs'  damages  at  no  greater 
sum  than  $50 — which  they  did. 
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As  we  have  seen,  the  goods  destroyed  consisted  of  two  bales 
of  fine,  and  one  of  coarse,  furs — all  distinct  packages — and 
each  proven  to  be  of  a  value  in  excess  of  the  sum  named  in 
the  restricting  clause  of  the  receipt.  It  will  be  observed  the 
limitation  is  as  to  "any  box,  package  or  thing;"  and  as  each 
package  or  bale  exceeded  in  value  $50,  there  is  and  can  be  no 
reason  why,  in  any  view  that  may  be  taken  of  the  legal  effect 
of  the  alleged  contract,  plaintiffs  can  not  recover  that  sum 
for  each  " package"  destroyed.  It  makes  no  difference  the 
several  distinct  packages  were  all  embraced  in  one  receipt, — 
they  are,  nevertheless,  distinct  packages.  In  limiting  the 
amount  of  recovery,  in  case  no  negligence  was  proven,  to  $50, 
as  was  done  by  the  court  in  its  instructions,  there  was  mani- 
fest error,  for  which  the  present  judgment  must  be  reversed, 
even  if  no  other  cause  existed. 

The  question,  of  the  most  importance  in  the  case  is,  whether, 
as  a  matter  of  law,  the  receipt  in  evidence  is  to  be  treated  as 
a  binding  contract  between  the  parties  in  each  and  all  its  pro- 
visions. 

Construing  the  receipt  literally,  it  contains  no  contract 
between  the  shippers  and  defendant  that  in  any  manner  limits 
the  carrier's  common  law  liability  as  to  the  amount  of  the 
recovery  in  case  of  the  loss  of  the  goods.  That  which  is 
said  to  constitute  such  contract  is  contained  in  the  printed 
part  of  the  receipt,  and  is  with  the  " United  States"  Ex- 
press Company,  and  not  with  defendant.  A  case  bearing  a 
close  analogy  to  this  one  in  this  particular,  is  the  Merchants' 
Trans.  Co.  v.  Bolles,  80  111.  473,  where  the  receipt  given  for 
the  goods  contained  exemptions  in  favor  of  other  companies, 
and  it  was  ruled,  the  carrier  receiving  the  goods  could  not  take 
the  benefit  of  such  exemptions  in  the  receipt.  It  is  a  proposi- 
tion so  plain  it  will  not  be  controverted,  that  defendant  can 
claim  no  exemption  from  liability  for  the  loss  of  the  goods  as 
a  common  carrier,  except  such  as  given  by  express  contract. 
Neither  in  the  written  nor  printed  part  of  the  receipt  is  there 
any  express  contract  making  exemptions  in  favor  of  the 
34—93  III. 
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defendant  company.  Before  defendant  can  claim  the  benefit 
of  the  exemptions  contained  in  the  contract  with  the  "  United 
States  Express  Company,"  it  must  appear  it  was  the  agree- 
ment of  the  parties,  and  that  can  only  be  shown  by  evidence. 
In  the  absence  of  evidence  establishing  that  fact  it  was  error 
for  the  court  to  declare,  as  it  did,  as  a  matter  of  law,  that  the 
receipt  given  for  the  goods  was  to  be  read  as  if  the  words 
"  United  States"  were  not  in  it. 

The  other  proposition  stated,  viz:  the  receipt  must  be 
regarded  as  a  "  binding  contract  between  the  parties,  in  each 
and  all  its  provisions,"  is  the  one  most  discussed.  The  rule 
of  law  adopted  and  uniformly  adhered  to  in  this  State  is,  that  a 
clause  in  a  receipt  given  to  the  shipper  of  goods  limiting  and 
restricting  the  carrier's  common  law  liability  incident  to  its 
general  employment,  if  understanding^  assented  to  by  the 
owner,  will  as  effectually  bind  him  as  though  he  had  signed  it. 
Whether  such  restrictions  have  been  assented  to  in  any  given 
case,  is  always  a  matter  of  evidence.  The  cases  in  this  court 
that  declare  this  doctrine  are  referred  to  in  Erie  Railway  Co. 
v.  Wilcox,  84  111.  239,  and  it  is  not  necessary  to  repeat  the 
citations.  Where  a  carrier  seeks  exemptions  from  any  com- 
mon law  liability  annexed  to  its  employment,  the  contract 
must  be  assented  to  by  the  shipper  with  a  view  to  release  the 
duties  imposed;  and  when  the  exemption  is  once  established, 
the  carrier,  in  case  of  loss,  will  only  be  responsible  on  account 
of  negligence  or  wilful  misconduct.  The  law  has  wisely,  and 
for  reasons  that  concern  public  interests,  inhibited  a  common 
carrier  of  passengers  or  freights  from  contracting  against  its 
own  negligence,  and,  notwithstanding  it  may  be  so  expressed 
in  positive  terms  in  the  release,  it  is  not  to  be  read  as  pro- 
viding against  losses  or  injuries  arising  from  actual  negligence. 
No  argument  is  made  against  the  correctness  of  this  proposi- 
tion of  law,  but  its  applicability  to  the  case  at  bar  is  denied, 
for  the  reason  it  is  said  the  receipt  containing  the  exemptions 
insisted  upon  was  prepared  by  the  owners  of  the  goods,  ready 
for  the  signature  of  the   agent  of  defendant,  and  they  must 
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be  held  to  be  conclusively  bound  by  its  provisions;  and  the 
court,  as  we  have  seen,  charged  that,  as  a  matter  of  law,  the 
receipt  was  a  "binding  contract  between  the  parties  in  each 
and  all  its  provisions." 

The  case  of  Oppenheimer  v.  United  States  Express  Co.  69  111. 
62,  is  cited  as  giving  sanction  to  the  view  of  the  law  taken  by 
the  court  below.  That  is  a  misapprehension  of  what  was 
decided  in  that  case.  While  that  case  declares  salutary  rules 
designed  to  secure  good  faith  between  the  shipper  and  the  car- 
rier, it  does  not  go  to  the  extent  counsel  seem  to  understand 
it.  We  do  not  wish  to  be  understood  as  departing  in  any 
degree  from  the  law  declared  to  be  applicable  to  the  facts  of 
that  case.  The  principle  there  announced  is,  that,  where  the 
carrier  seeks  to  be  discharged  from  the  duties  which  the  law 
has  annexed  to  its  employment,  notice  alone  will  not  be  suf- 
ficient without  the  assent  of  the  shipper  to  the  attempted 
restrictions;  but  it  is  otherwise  in  respect  to  those  duties 
designed  simply  to  enjoin  good  faith  and  fair  dealing — a 
notice  alone,  if  brought  home  to  the  knowledge  of  the  owner 
of  the  property  delivered  for  carriage,  will  be  sufficient. 

It  will  be  seen  there  is  in  that  case  no  departure  from  the 
uniform  decisions  of  this  court,  that  a  carrier  can  not  be 
released  from  the  duties  and  liabilities  annexed  to  its  employ- 
ment, unless  the  shipper  assents  to  the  attempted  restrictions. 
That  is  apparent  from  the  fact  it  is  said,  in  the  beginning  of 
the  case,  "the  denial  in  the  testimony  that  the  consignors  had 
knowledge  of  this  condition  in  the  receipt  must  be  held  to  be 
overcome  by  the  circumstances  of  the  case."  The  condition 
to  which  reference  is  made  is  the  limitation  clause  as  to  the 
amount  of  recovery  in  case  of  loss,  where  no  valuation  of  the 
goods  is  stated.  On  looking  into  the  facts  of  the  case,  the 
conclusion  was  fully  warranted.  There  was  in  that  case  what 
is  very  justly  characterized  as  "unfair  conduct  on  the  part  of 
the  shippers  of  the  goods."  The  box  containing  the  goods 
was  a  small  one,  and  had  nothing  on  it  that  indicated  what  it 
contained.     It  was  called  for  by  the  driver  who  collects  goods 
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for  the  company,  and  receipted  for  as  "one  case,"  but  no  in- 
formation was  given  in  any  manner  as  to  its  contents  or  value. 
The  receipt  given  was  prepared  by  the  owner  of  the  goods,  and 
was  signed  by  the  driver  when  he  called  for  the  package.  The 
box,  in  fact,  contained  watches  and  jewelry  of  great  value, 
and  had  the  shippers  disclosed  the  contents  or  value,  increased 
charges  would  have  been  exacted  over  the  sum  actually  paid. 
There  is  no  analogy  between  the  facts  of  that  case  and  the 
one  at  bar. 

The  goods  in  this  case  were  so  put  up  that  their  nature  and 
character  were  readily  discoverable  on  the  slightest  examina- 
tion, and  were  receipted  for  as  "three  bales,  said  to  contain 
peltries."  If  the  testimony  given  can  be  credited,  the  weights 
and  qualities  of  each  bale  were  indicated  on  the  margin  of 
the  receipt  as  consisting  of  two  bales  mink  and  one  skunk 
furs.  It  is  a  matter  of  common  information  that  mink  is 
among  the  fine  furs  taken  in  this  country,  and  that  fact  must 
have  been  known  to  the  agent  of  defendant  when  he  received 
the  goods  for  carriage.  There  was,  therefore,  no  imposition 
practiced  upon  the  carrier  as  to  the  character  of  the  goods 
delivered  for  shipment,  and  it  can  not  be  said  the  owners  omit- 
ted any  duty  imposed  by  law  to  insure  fair  dealing  between 
the  carrier  and  the  shipper,  unless  it  was  the  failure  to  make 
known  the  actual  value  of  the  goods.  That  fact,  notwith- 
standing the  provisions  of  the  receipt,  we  think  is  open  to 
explanation.  Plaintiffs  offered  to  prove  that  defendant  had, 
through  its  local  agents,  solicited  the  patronage  of  plaintiffs, 
on  the  same  terms  that  other  companies  had  it — that  is,  that 
such  goods  as  plaintiffs  were  known  to  be  constantly  shipping 
should  be  taken  on  non-valuation  rates;  but  the  court  ruled 
it  was  not  competent  evidence.  Conceding  the  testimony 
offered  was  true,  and  for  the  purposes  of  this  decision  it  must 
be  regarded  as  true,  it  was  most  important  evidence  tending 
to  show  why  no  valuation  was  stated.  If  not  required  to  do 
so  by  express  contract  with  defendant,  or  by  the  uniform 
course   of  business  with   defendant   and   other   carriers,  then 
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plaintiffs  were  not  bound,  in  the  first  instance,  unless  inquired 
of  concerning  the  actual  value  of  the  goods,  to  state  any  valua- 
tion. 

The  testimony  excluded  was  important  for  another  reason, 
as  tending  to  show  why  neither  party  paid  any  attention  to 
the  limitation  clause  contained  in  the  receipt  taken  for  the 
goods.  On  the  understanding  such  goods  as  plaintiffs  were 
shipping  were  to  be  and  had  been  received  and  carried  at  non- 
valuation  rates,  neither  party  was  interested  to  consider  the 
limitation  clause,  and  that  may  have  been  the  reason  why 
plaintiffs  failed  to  erase  it,  or  the  company  to  insert  its  own 
name  instead  of  the  "  United  States  Express  Company," 
that  it  might  have  an  express  agreement  with  plaintiffs.  It 
is  evidence,  to  say  the  least  of  it,  that  tends  to  show  that 
neither  party  attached  any  importance  to  that  clause  in  the 
receipt.  Unless  the  limitation  clause  was  assented  to  by  the 
shippers  with  a  view  to  release  defendant  from  that  liability 
which  the  law  annexes  to  its  employment,  defendant  can  not 
avail  of  it,  and  that  which  counsel  maintain  as  a  conclusion 
of  law  is  nothing  more  than  the  effect  to  be  produced  by  the 
testimony  offered  to  establish  the  fact  insisted  upon.  As,  in 
the  former  cases  in  this  court,  it  was  a  question  whether  the 
circumstances  in  evidence  overcame  the  denials  in  the  testi- 
mony that  the  consignors  had  knowledge  and  therefore  as- 
sented to  the  limitations  contained  in  the  receipt,  so  in  this 
case  the  same  question  arises,  and  ought  to  be  submitted  to  the 
consideration  of  a  jury  as  any  other  fact  in  the  case.  On  this 
branch  of  the  case  the  testimony  excluded  was  important  and 
it  was  error  to  reject  it.  The  same  question  arose  in  Field 
v.  Chicago  and  Bock  Island  Railroad  Co.  71  111.  458.  In 
that  case  the  bill  of  lading  was  filled  out  by  the  clerk  of  plain- 
tiff, and  as  the  court  found  the  shippers  had  notice  of  the 
contents  and  assented  to  the  restrictions  therein  contained, 
therefore  the  receipt  or  bill  of  lading  was  the  contract  between 
the  parties.  It  is  not  understood  there  has  been  any  departure 
from  the  doctrine  of  that  case.     That  the  fact  the  owner  of  the 
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goods,  by  himself  or  clerk,  filled  up  the  receipt  taken,  is  evi- 
dence tending  to  show  the  shippers  had  notice  of  the  conditions 
and  must  have  assented  to  them,  may  be  true,  but  it  is  no^t 
conclusive.  It  is  still  a  question  of  fact.  Sometimes  such  evi- 
dence may  produce  conviction,  and  justly  so,  as  in  Field's  case, 
but  cases  may  arise  where  the  acts  of  the  party  may  be  suscep- 
tible of  satisfactory  explanation. 

But  admitting  the  conditions  in  the  receipt  were  under- 
standingly  assented  to  by  the  shippers  and  became  a  binding 
contract  between  the  parties,  still  defendant  would  be  liable 
for  the  full  value  of  the  goods  if  the  loss  was  owing  to  negli- 
gence on  the  part  of  the  railroad  company.  An  express  com- 
pany choosing  such  a  corporation  to  do  its  business  will  be 
chargeable  to  the  same  extent  for  the  negligence  of  the  agent 
employed  as  if  the  contract  was  primarily  with  such  agent,  on 
the  well  recognized  principle  that  for  culpable  defects  in 
carriages  used  by  common  carriers  the  law  makes  the  carrier 
responsible. 

The  fourth  charge,  given  by  the  court  at  the  instance  of 
defendant,  declares  the  law  on  this  subject,  but  the  court 
excluded  from  the  jury  testimony  that  had  an  important  bear- 
ing on  the  decision.  There  was  evidence  tending  to  show  the 
fire  was  caused  by  the  telescoping  of  the  cars,  and  although  the 
testimony  was  conflicting,  still  there  was  sufficient  to  warrant 
the  court  in  submitting  that  fact  to  the  jury.  Bearing  directly 
on  this  important  fact  in  the  case  was  the  testimony  offered  as 
to  the  efficiency  of  the  "  Miller  platform"  to  prevent  what  is 
called  telescoping  of  cars.  Witnesses  of  large  experience  in 
such  matters  state  that  the  "Miller  platform"  is  regarded  as 
adding  "  largely  to  the  safety  of  trains,"  and  the  use  of  them 
tends  to  prevent  breaking  in  the  ends  of  the  cars.  One 
witness  says  he  had  "  known  the  end  of  cars  to  be  badly  broken 
in  collisions  when  they  had  the  '  Miller  platform/  but  never 
knew  one  car  run  into  another."  What  is  known  as  the 
"  Miller  platform,"  and  others  equally  as  good,  designed  by 
other  parties,  was  generally  known  and  had  been  in  use  on  all 
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the  principal  roads  in  the  country  long  before  the  happening 
of  the  accident  by  which  plaintiffs' goods  were  destroyed,  and  if 
such  contrivances  contributed  materially  to  the  safety  of  trains, 
it  was  the  plain  duty  of  the  railroad  company  to  have  adopted 
some  one  of  them,  and  the  omission  to  do  so,  if  such  was  the 
case,  would  be  negligence.  All  the  evidence  offered  as  to  the 
Miller  or  other  equivalent  platforms  was  excluded  from  the 
jury,  and  this  we  think  was  error. 

It  may  be  true,  as  counsel  insist,  that  no  witness  testified  to 
the  kind  of  platform  in  use  by  the  railroad  company  employed 
by  defendant,  or  that  it  did  not  have  an  equivalent  device  or 
an  equally  safe  platform.  But  it  was  proven  the  railroad  did 
not  have  the  "Miller  platform"  and  plaintiffs  offered  to  prove 
it  used  the  "ordinary  or  old  fashioned  platform."  The  objec- 
tion of  defendant  to  the  giving  of  that  testimony  was  sustained. 
Had  the  testimony  offered  as  to  the  kind  of  platform  in  fact 
used  by  the  railroad  company  been  admitted,  it  would,  with 
that  excluded  by  the  court,  have  made  the  question  whether  the 
fire  that  destroyed  plaintiffs'  goods  was  owing  to  the  want  of  the 
"Miller  platform"  or  other  equivalent  device  to  prevent  tele- 
scoping of  the  cars.  It  was  a  question  of  fact,  and  ought  to 
have  been  submitted  to  the  jury  as  any  other  fact  in  the  case. 

For  the  errors  indicated  the  judgment  will  be  reversed  and 
the  cause  remanded. 

Judgment  reversed. 

Mr.  Justice  Sheldon,  dissenting : 

I  dissent  from  so  much  of  the  foregoing  opinion  as  may 
seem  to  imply,  that,  in  the  case  of  such  a  provision  as  the 
present,  there  is  required,  in  addition  to  knowledge,  assent 
to  it. 

Where  the  provision,  as  here,  is  for  the  purpose  of  securing 
disclosure  of  value,  knowledge  of  it  brought  home  to  the  con- 
signs !■  is  sufficient.  But  where  it  is  a  simple  restriction  of 
common  law  liability,  then  there  must  be  assent  in  addition 
to  knowledge. 
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This  distinction  was  recognized  and  adopted  in  the  Oppen- 
heimer  case. 

The  opinion,  inadvertently  I  think,  overlooks  the  distinc- 
tion. 


Philip  Conlin 
v. 
Hoeace  Caetee. 


1.  Chancery  practice — reference  to  master.  Where  an  account  is  to  be 
stated,  the  proper  practice  is  to  refer  the  cause  to  a  master  to  state  the  same, 
so  that  the  parties  may  be  heard  before  final  decree,  upon  exceptions.  But 
where  the  parties  have  themselves  adjusted  the  account,  in  the  absence  of 
proof  of  mistake  or  fraud  there  is  no  error  in  dismissing  a  bill  seeking  to 
open  the  settlement,  without  any  reference   to  the  master  to  state  the  account. 

2.  Settlement — opening  in  equity.  Where  parties  in  1872  adjusted  their 
accounts,  and  the  debtor  gave  his  notes  and  mortgage  to  secure  the  balance 
found  to  be  due  from  him,  and  afterwards,  in  1875,  when  he  wanted  an  ex- 
tension of  the  time  of  payment,  the  matter  was  again  passed  upon,  and  the 
first  securities  canceled  and  new  notes  and  a  new  mortgage  given,  it  was  held 
that  these  two  settlements  could  not  be  disturbed  without  clear  proof  of  fraud 
or  mistake. 

3.  Pleading  and  evidence — enjoining  sale  for  cause  not  named  in  bill.  A 
sale  under  a  power  in  a  mortgage  will  not  be  enjoined  for  defects  in  the 
notice  of  sale,  where  such  defects  are  not  set  up  and  relied  on  in  the  bill.  It 
is  not  enough  to  give  a  copy  of  the  notice  alleged  to  have  been  given,  where  it 
is  not  charged  that  it  was  the  only  notice  given. 

4.  Same — sufficiency  of  bill  to  enjoin.  If  a  complainant  seeks  to  enjoin  a 
sale  entirely  under  a  power  in  a  mortgage,  he  can  not  object  that  the  court 
should  have  confirmed  the  sale  for  the  amount  of  the  note  then  due.  If  the 
mortgagor  wishes  to  present  the  question  whether  a  sale  can  be  made  for  the 
whole  amount  secured,  he  should  do  so  in  his  pleadings,  and  not  seek  to  enjoin 
the  sale  entirely. 

Appeal  from  the  City  Court  of  LaSalle;  the  Hon.  Geo. 
H.  Locey,  Judge,  presiding. 
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Mr.  E.  D.  McDonald,  and  Mr.  Daniel  Evans,  for  the 
appellant. 

Messrs.  Duncan  &  O'Conner,  for  the  appellee. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court : 

This  is  a  bill  to  enjoin  the  sale  of  certain  real  estate  under 
a  mortgage  with  power  of  sale,  and  to  ascertain  the  amount 
of  the  real  indebtedness,  which  is  charged  to  have  been  less 
than  the  amount  mentioned  in  the  notes  for  the  security  of 
•which  the  mortgage  was  given. 

Issues  were  made,  and  on  final  hearing  the  bill  was  dis- 
missed, and  complainant  appeals. 

It  appears,  from  the  pleadings  and  proofs,  that  Carter  was 
a  merchant  in  Chicago,  dealing  in  lumber;  that  for  several 
years  prior  to  1872,  Conlin,  who  was  dealing  in  lumber  at 
LaSalle,  had  been  buying  from  Carter  lumber  from  time  to 
time,  and  had  from  time  to  time  made  payments  and  remit- 
tances of  money  to  Carter;  that  after  this  course  of  dealing 
had  ceased,  and  some  time  in  October,  1872,  Carter  visited 
Conlin,  at  LaSalle,  with  a  statement  of  what  he  claimed  to  be 
a  balance  due  him  upon  an  adjustment  of  all  their  past  deal- 
ings, amounting  to  more  than  $10,000.  This  was  submitted 
to  Conlin  ;  and  Conlin,  at  Carter's  request,  secured  the  amount 
by  note,  and  mortgage  on  certain  real  estate,  to  be  paid  at  a 
future  day,  with  interest  at  the  rate  of  ten  per  cent  per  annum. 
Thus  the  matter  rested  until  some  time  in  1875,  Conlin  having 
made  some  payments  in  the  meantime. 

About  the  1st  of  July,  1875,  Conlin  having  neglected  to 
pay  the  taxes  on  the  real  estate,  and  having  failed  to  make 
payments  to  the  extent  he  had  undertaken,  the  parties  had 
another  meeting  at  LaSalle.  At  that  meeting  there  were  com- 
putations of  interest  and  of  payments  made  after  giving  the 
mortgage  of  1872,  and  in  lieu  of  the  notes  and  mortgage  of 
1872  Conlin  gave  new  notes  and  a  new  mortgage,  in  all 
amounting  to   about  $10,225,  providing   for  the  payment  of 
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that  sum  in  ten  annual  payments.  Each  of  these  payments 
was  to  be  $1000,  except  one  which  was  to  fall  due  July  1st, 
1881,  and  that  instalment  was  fixed  at  $1225.  For  each  of 
these  instalments  Conlin  gave  his  note  to  Carter,  to  bear 
interest  at  the  rate  of  ten  per  cent  per  annum,  payable  an- 
nually; and  to  secure  the  payment  of  these  notes  gave  the 
mortgage  in  question. 

On  the  hearing,  proofs  were  heard  tending  to  prove,  as 
appellant  insists,  that  Conlin  was  not  indebted  to  Carter  in 
so  large  an  amount  as  was  included  in  this  mortgage. 

Appellant  insists  that  the  court  erred  in  proceeding  to  a 
final  decree  without  a  reference  to  a  master  to  state  the  account 
between  the  parties.  Counsel  quote  authorities  showing  that 
where  an  account  is  to  be  stated,  that  work  should  be  imposed 
upon  the  master,  and  parties  should  thus  have  a  hearing  be- 
fore final  decree,  upon  questions  to  be  raised  by  exceptions  to 
the  report  of  the  master.  This  is  undoubtedly  the  proper  prac- 
tice where  the  statement  of  an  account  is  to  be  made.  In  this 
case  there  was  a  preliminary  question  to  be  determined.  The 
court  held,  and  we  think  properly  held,  that  complainant 
was  not  entitled  to  have  the  accounts  opened  for  investiga- 
tion. The  parties  themselves  had  adjusted  these  accounts  and 
agreed  upon  the  balance  in  1872,  and  notes  and  mortgage 
were  given  for  the  amount.  Again,  in  1875,  when  appellant 
wanted  an  extension  of  the  time  of  payment,  the  matter  was 
again  passed  upon,  and  the  first  securities  were  canceled  and 
new  notes  and  a  new  mortgage  given,  in  which  was  included 
the  unpaid  principal  and  interest,  and  also  the  sum  of  $500, 
to  indemnify  the  creditor  in  ridding  the  property  in  mortgage 
from  certain  incumbrances  and  liens,  arising  from  the  failure 
of  the  debtor  to  pay  the  taxes  on  the  property.  It  is  not 
until  1876  that  any  complaint  is  heard  from  appellant  as  to 
the  justice  of  the  amount  included  in  these  mortgages.  These 
two  settlements  ought  not  to  be  disturbed  without  clear  proof 
of  fraud  or  mistake.  Complainant  alleges  that  subsequent  to 
these  settlements  he  ascertained  that  certain  payments  which 
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he  made  prior  to  1872  were  not  credited  to  him  in  adjusting 
the  amount;  and  insists  that  in  making  up  the  amount  of 
the  settlement  in  1872,  interest  was  computed  upon  over  due 
accounts  without  his  knowledge.  Complainant  discloses  no 
source  of  information  on  these  subjects  which  was  not 
accessible  to  him  1872.  Appellee  testifies  that  all  proper 
credits  were  allowed,  and  that  for  the  interest  charged  he  had 
the  express  agreement  of  appellant  that  he  would  pay  such 
interest.  Appellant  testifies  that  he  made  no  such  agreement, 
but  in  his  original  bill,  before  it  was  amended,  he  charged 
that  this  interest  was  usurious,  and  that  it  was  paid  in  pursu- 
ance of  an  express  agreement.  The  weight  of  the  evidence 
on  this  question  is  certainly  with  appellee.  As  to  the  payments 
which  appellant  says  were  not  credited,  he  simply  testifies 
that  he  made  certain  payments  and  entered  them  on  his  own 
books,  which  payments  he  does  not  find  credited  in  the  state- 
ment of  account  furnished  by  appellee  in  1872,  and  on  which 
the  first  settlement  was  made.  He  also  testifies  that  appellee's 
statement  contains  credits  which  are  not  on  appellant's  books, 
which  he  says  contain  entries  of  all  the  moneys  he  ever  paid 
appellee.  He  does  not  produce  these  books,  nor  a  full  state- 
ment of  his  credits  therein.  For  aught  that  appears,  the 
credits  on  appellant's  statement  may  be  as  great  or  greater 
than  those  in  appellee's  account. 

It  is  enough  to  say  that  the  record  fails  to  show  sufficient 
ground  to  require  the  adjustment  of  the  parties  to  be  opened. 
Appellant  was  not,  under  the  proofs,  entitled  to  any  accounting. 

It  is  insisted  that  the  sale  in  question  should  have  been 
prohibited  on  account  of  defects  in  the  notice.  There  is  no 
allegation  in  the  bill  that  sufficient  notice  had  not  been  given. 
True  the  bill  gives  a  copy  of  a  notice  alleged  to  have  been 
given,  but  it  does  not  charge  that  this  was  the  only  notice. 
The  answer  admits  that  notice  of  the  sale  had  been  given  in 
pursuance  of  the  power  in  the  mortgage,  but  does  not  admit 
that  the  notice  mentioned  in  the  bill  was  the  only  notice. 

Another  point  raised  is  that  Carter  had  no  authority,  under 
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his  mortgage,  to  sell  the  property  for  the  whole  amount  of  the 
notes  and  interest.  While  in  the  bill  complainant  alleges 
that  Carter  could  not  lawfully  sell  for  the  whole  amount  of 
the  mortgage,  and  in  the  answer  it  is  insisted  that  he  had 
such  power,  there  is  no  allegation  in  the  bill,  or  admission  in 
the  answer,  or  statement  in  the  proofs,  showing  for  what 
amount  the  sale  was  to  be  made.  The  bill  does  not  ask 
merely  for  an  injunction  forbidding  the  sale  of  any  more 
property  than  enough  to  satisfy  the  first  note.  The  objective 
point  was  to  stop  the  sale  entirely.  If  complainant  intended 
to  rest  his  case  on  this  question  it  should  have  been  distinctly 
presented  in  the  pleadings. 

Finding   no   sufficient  ground   to  disturb  the  decree  of  the 

court  below  the  same  must  be  affirmed. 

Decree  affirmed. 

Mr.  Justice  Scott,  dissenting: 

I  do  not  believe,  from  the  evidence,  that  the  notes  repre- 
sent the  true  amount  due  from  Conlin  to  Carter;  and  under 
the  rule  declared  in  Moss  v.  M'Call,  75  111.  190,  the  case 
ought  to  have  been  referred  to  the  master,  to  take  and  state 
the  accounts  between  the  parties. 


David  McIntosh  et  al. 

v. 

The  People  ex  rel.  McCrea. 

1.  Taxes  —  mode  of  collecting  back  taxes  of  1873  in  cities.  Under  the  act 
of  1877,  pi-oviding  for  the  collection  of  back  taxes  for  the  years  1873  and 
1874,  which  were  attempted  to  be  collected  under  a  void  law,  in  cities, 
the  common  council  was  required  by  ordinance  to  ascertain  and  cause  to  be 
certified  to  the  county  clerk  the  amount  that  was  required  to  be  raised  for 
municipal  purposes.  It  appeared  that  eighteen  mills  on  the  dollar  was  levied 
by  the  city  of  Chicago  for  the  year  1873,  which  was  based  on  a  city  assess- 
ment which  was  unauthorized.     The  council,  in  ascertaining  the  amount  of 


1879.]        McIntosh  et  tit.  v.  The  People  ex  rel  541 

Opinion  of  the  Court. 

the  levy  for  that  year,  calculated  the  per  cent  on  the  assessment  made  by  the 
town  assessors,  an  assessment  which  was  legal  and  proper,  which  increased 
the  sum  to  be  certified  some  $82,000  and  more:  Held,  the  amount  should  have 
been  ascertained  upon  the  city  assessment,  and  that  as  to  the  excess  of  the 
levy  above  that  sum  the  tax  was  excessive  and  unauthorized. 

2.  Although  the  city  assessment  was  illegal,  yet  as  the  levy  of  a  certain 
sum  on  the  dollar  was  made  on  it  for  the  year  1873,  it  was  proper,  under  the 
act  of  1877,  to  consider  that  assessment  in  ascertaining  the  sum  actually 
sought  to  be  raised  for  that  year,  if  within  the  appropriation  ordinance. 

3.  A  city,  in  certifying  the  amount  of  taxes  to  be  levied  for  any  one  year, 
is  limited  to  the  amount  in  the  appropriation  ordinance,  but  it  is  not  required 
that  the  entire  sum  be  levied  and  collected. 

4.  Same — sale  of  lots  under  void  law  no  defence  to  taxes  subsequently  levied. 
Where  lots  have  been  sold  for  the  city  taxes  of  a  certain  year  under  a  void 
law,  so  that  no  title  passes,  and  the  city  becomes  the  purchaser,  and  subse- 
quently, under  a  new  law,  the  taxes  of  such  year  are  again  extended  and  sought 
to  be  collected,  such  void  sale  will  present  no  defence  to  the  collection  of  the 
tax. 

Writ  of  Error  to  the  Appellate  Court  of  the  First  Dis- 
trict; the  Hon.  Theodore  D.  Murphy,  presiding  Justice, 
and  the  Hon.  Geo.  W.  Pleasants  and  Hon.  Joseph  M. 
Bailey,  Justices. 

Mr.  W.  C.  Goudy,  and  Mr.  John  P.  Wilson,  for  the 
plaintiffs  in  error. 

Mr.  Francis  Adams,  for  the  defendant  in  error. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

This  suit  is  prosecuted  to  reverse  a  judgment  of  the  Ap- 
pellate Court  for  the  First  District  affirming  a  judgment  of 
the  county  court  of  Cook  county  for  taxes  levied  by  the  city 
of  Chicago  for  the  years  1873  and  1874,  under  an  act  of  the 
General  Assembly  passed  in  the  year  1877,  (Laws  1877,  p. 
56.)  The  record  in  this  case  is  identical  with  the  record  in 
the  case  of  Fairfield  et  al.  v.  The  People  ex  rel.  MeCrea,  heard 
and  decided  by  this  court  at  the  June  term  1879,  except  that 
this  case  is  brought  up  by  writ  of  error,  while  in  the  other 
case  an  appeal  was  prosecuted. 


542  McIntosh  et  al.  v.  The  People  ex  rel.    [Sept.  T. 

Opinion  of  the  Court. 

The  questions  now  presented  are  mainly  the  same  as  those 
considered  and  decided  in  the  former  case.  We  have  recon- 
sidered them  in  passing  upon  the  present  case,  and  find  no 
reason  to  change  our  former  decision  except  in  a  single 
particular,  and  with  that  exception  we  regard  the  opinion  in 
the  Fairfield  ease  as  disposing  of  all  the  substantial  questions 
raised  in  the  case  now  before  us. 

The  mode  prescribed  by  the  act  of  1877,  in  section  1,  for 
determining  the  amount  of  back  taxes,  was,  that  the  city  or 
common  council  "  may  by  ordinance  ascertain  and  determine, 
and  cause  to  be  certified  to  the  county  clerk  of  the  county  in 
which  such  city  is  situated,  on  or  before  the  second  Tuesday 
in  August  in  any  year,  the  total  amount  which  was  required 
to  be  raised  by  taxation  for  all  municipal  purposes  of  said- 
city  for  any  year  or  years  prior  to  the  year  1877,  for  or  during 
which  an  assessment  or  levy  was  attempted  to  be  made  as 
aforesaid,  the  amount  so  certified  for  any  year  not  to  exceed 
the  total  amount  of  all  appropriations  made  by  such  city  for 
such  year." 

It  was  not  on  the  former  occasion  brought  to  our  attention 
that  the  amount  which  was  here  ascertained  and  determined 
and  certified,  under  the  above  provision,  as  the  total  amount 
which  was  required  to  be  raised  by  taxation  for  the  year  1873, 
exceeded  the  amount  of  the  levy  ordinance  in  1873;  but  it  is 
now  pointed  out  to  us  from  the'record  that  the  amount  so  cer- 
tified, and  now  being  attempted  to  be  collected  as  the  tax  for 
1873,  is  by  a  considerable  sum  in  excess  of  the  amount  of 
such  levy  ordinance. 

The  conclusion  arrived  at  before  was,  that  the  amount 
which,  under  the  act  of  1877,  was  required  to  be  ascertained 
and  determined  and  certified  as  the  amount  which  was  re- 
quired to  be  raised  by  taxation  for  all  municipal  purposes  for 
any  prior  year,  was  the  amount  which  by  the  action  of  the  city 
council  in  such  prior  year  was  required  to  be  raised  by  taxa- 
tion ;  and  the  levy  ordinance  was  regarded  as  the  action  of  the 
city  council  in  that  regard. 
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On  the  22d  day  of  December,  1873,  the  common  council 
of  the  city  of  Chicago  passed  an  ordinance,  entitled  "An 
ordinance  levying  taxes  for  the  municipal  year  A.  D.  1873." 
It  ordains  that  a  certain  number  of  mills  on  the  dollar, 
making  an  aggregate  of  eighteen  mills  on  the  dollar,  "  be, 
and  the  same  are  hereby  respectively  levied  and  assessed  upon 
all  taxable  real  and  personal  estate  in  the  city  of  Chicago, 
according  to  the  assessed  value  thereof,  for  the  municipal  year 
eighteen  hundred  and  seventy-three."  This,  whether  a  valid 
levy  of  taxes  or  not,  is  the  amount  which  was  by  the  common 
council  attempted  to  be  raised  by  taxation  for  the  year  1873, 
and  it  is  a  determination  by  them  of  the  amount  which  was 
required  to  be  raised  by  taxation  for  the  year  1873,  and,  for  the 
purpose  of  ascertaining  what  was  the  amount  thus  required  to 
be  raised,  the  levy  ordinance  may  be  looked  to,  and  is  the 
proper  evidence  of  that  fact. 

On  June  30,  1873,  the  common  council  passed  an  appropri- 
ation ordinance,  and  it  is  contended  by  defendants  in  error 
that  it  is  this  appropriation  ordinance  which  shows  the 
amount  that  was  required  to  be  raised  by  taxation  for  1873, 
and  some  such  view  would  seem  to  have  been  taken  by  the 
city  council  in  their  action  under  the  law  of  1877,  as  the  total 
appropriation  for  1873,  less  the  miscellaneous  receipts  by  the 
city  applicable  to  the  payment  of  appropriations,  is  the  exact 
amount  certified  by  the  city  council  as  the  tax  for  1873. 
This  ordinance  making  appropriations  was  passed  in  pursu- 
ance of  the  charter  of  the  city  of  Chicago,  and  did  not  pur- 
port to  impose  or  levy  taxes  or  to  determine  the  amount  of 
taxes  which  should  be  raised  for  the  year  1873.  By  law  it 
was  but  an  estimate  of  expenditures,  and  fixed  a  limit  to  the 
expenses  of  the  year.  It  was  by  law  made  the  limit,  not  the 
measure,  of  taxation.  The  tax  levy  could  not  exceed  the 
appropriations,  but  might  be,  and  in  practice  always  is,  less 
than  the  appropriations,  as  the  city  has  a  large  income  to  meet 
appropriations  from  sources  other  than  taxation. 
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The  appropriations  are  made  in  the  first  quarter  of  the  fiscal 
year,  and  based  upon  the  estimated  expenditures  for  the  year; 
but  the  city,  during  the  year,  may  diminish  the  number  of  em- 
ployees, the  compensation  of  employees  and  officers,  and 
determine  what  improvements  shall  be  made  during  the  year, 
in  all  which  ways  the  sum  required  to  be  raised  by  taxation 
may  be  reduced  below  the  amount  of  the  appropriation  for 
estimated  expenses;  hence  the  necessity  of  some  further  action 
by  the  common  council  to  determine  and  fix  upon  the  amount 
which  is  required  to  be  raised  by  taxation;  and  the  further 
act  in  that  regard,  in  the  present  case,  was  the  levy  ordinance 
of  December  22,  1873.  If  no  further  action  had  been  taken 
by  the  common  council  than  the  passage  of  the  appropriation 
ordinance,  it  could  not  be  said  that  any  attempt  had  been 
made  to  levy  or  impose  city  taxes  for  the  year  1873,  or  that 
there  had  been  any  determination  by  the  council  of  the  amount 
which  was  required  to  be  raised  by  taxation  for  that  year. 

The  levy  ordinance  of  1873  required  eighteen  mills  on  the 
dollar  "to  be  levied  and  assessed  upon  all  taxable  real  and 
personal  estate  in  the  city  of  Chicago,  according  to  the  assessed 
value  thereof,  for  the  municipal  year  eighteen  hundred  and 
seventy-three." 

There  were  two  assessments  in  Chicago  in  1873 — one  legal, 
made  by  the  town  assessors,  upon  which  the  present  taxes  are 
extended;  the  other  illegal,  being  made  by  the  city  assessor, 
under  the  unconstitutional  "City  Tax  Act."  Upon  which 
assessment  is  the  computation  to  be  made  of  eighteen  mills 
on  the  dollar,  in  order  to  arrive  at  the  amount  which  was 
required  to  be  raised  by  taxation  in  the  year  1873?  Plaintiffs 
in  error  say,  the  legal  assessment,  made  by  the  town  assessors. 
As  that  assessment  was  less  in  amount  than  the  one  made  by 
the  city  assessor,  the  computation  on  the  former  would  make 
the  excess  of  the  amount  certified  as  the  tax  for  1873  over  the 
amount  required  to  be  raised  by  the  levy  ordinance  larger 
than  if  the  computation  be  made  on  the  city  assessment.  It 
appears,  from  the  record,  that  there  was  no  attempt  by  the  city 
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of  Chicago,  in  either  of  the  years  1873  or  1874,  to  levy  taxes 
under  the  general  revenue  law,  but  that  whatever  was  done 
towards  levying  taxes  for  those  years  was  done  under  the  act 
commonly  known  as  the  city  tax  act,  which  has  been  declared 
by  this  court  to  be  unconstitutional. 

We  can  have  no  doubt  that  the  assessment  referred  to  in  the 
levy  ordinance,  upon  which  the  computation  of  eighteen  mills 
on  the  dollar  was  to  be  made,  was  the  one  made  by  the  city 
assessor,  and  not  that  made  by  the  town  assessors ;  and  that, 
in  order  to  find  the  sum  which  was  determined  and  fixed  upon 
by  the  common  council,  in  1873,  as  the  amount  required  to  be 
raised  by  taxation  for  that  year,  the  computation  must  be  upon 
the  assessment  made  by  the  city  assessor.  But,  then,  it  is  said 
by  plaintiffs  in  error  that  was  an  illegal  assessment,  and  a  levy 
upon  that  assessment  would  be  a  void  levy,  and  that  there 
must  first  have  been  a  legal  levy  of  taxes  before  they  can  be 
collected.  Under  the  general  revenue  law,  which  should  have 
been  pursued,  in  1873,  the  proper  authorities  of  the  city  should 
have  certified  to  the  county  clerk  the  amount  which  they 
required  to  be  raised  by  taxation.  The  provision  of  the 
statute  for  such  a  certificate  indicates  the  main  thing  to  be, 
the  requiring  of  an  amount  to  be  raised  by  taxation.  Calcu- 
lating the  percentage  named  as  to  be  raised,  on  a  legal  or 
illegal  assessment,  if  it  was  the  one  contemplated  by  the 
ordinance,  would  equally  ascertain  the  amount  which  had 
been  fixed  upon  and  determined  by  the  common  council  as 
the  amount  required  to  be  raised  by  taxation,  and  this  amount, 
so  long  as  it  was  within  the  limit  of  the  appropriation,  and 
for  proper  municipal  purposes,  would  not  be  subject  to  ques- 
tion. What  is  required  under  the  act  of  1877  is,  that  the  city 
council  should  cause  to  be  certified  to  the  county  clerk  the 
amount  which  was  required  to  be  raised  by  taxation  for  the 
years  1873  and  1874.  If  such  amount  had  been  fixed  upon 
and  determined  in  those  years  by  an  ordinance  of  the  com- 
mon council,  and  it  was  ascertained  and  certified  pursuant  to 
the  act  of  1877,  then  there  would  be  a  sufficient  levy  of  taxes. 
35—93  III. 
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Eighteen  mills  on  the  dollar  computed  on  the  city  assess- 
ment for  1873  produces  $5,617,313.91.  This  we  find  to  be 
the  amount  which  was  required  to  be  raised  by  taxation  for 
the  year  1873.  The  amount  certified  under  the  act  of  1877 
as  the  amount  so  required  to  be  raised  for  1873  is  $5,699,676.44, 
being  an  excess  over  the  true  amount — the  amount  which 
should  have  been  certified — of  $82,362.53.  In  respect  to  that 
amount,  we  find  the  tax  now  being  attempted  to  be  collected 
as  the  taxes  for  1873  to  be  excessive,  and  unauthorized  by  the 
act  of  1877,  and  the  judgments  to  be  erroneous,  and  for  this 
reason  they  must  be  reversed  in  part. 

We  find,  from  calculation,  that  one  and  T4o5o  per  cent  on  the 
amounts  of  the  judgments  for  the  taxes  for  1873  expresses 
with  sufficient  correctness  the  extent  of  the  error  in  the  judg- 
ments. The  judgments  of  the  Appellate  and  county  courts 
will,  then,  be  affirmed,  except  as  to  one  and  T4o5o  per  cent  on 
the  amounts  of  the  judgments  for  the  taxes  for  the  year  1873, 
and,  to  the  extent  of  such  exception,  they  are  reversed. 

We  are  asked  by  defendants  in  error,  under  the  provision 
of  the  statute  of  1877  in  that  regard,  to  allow  ten  per  cent 
damages  on  the  amount  of  the  judgment  affirmed.  As,  under 
that  provision,  damages  may  be  given  for  any  amount  not 
exceeding  ten  per  cent,  they  may  be  given  for  any  sum,  how- 
ever small,  a  nominal  sum,  which  really  makes  the  giving  of 
damages  discretionary.  We  do  not  look  upon  the  present 
case  as  one  calling  for  an  award  of  damages.  We  will,  how- 
ever, apportion  the  costs,  and  direct  that  the  appellants  shall 
recover  only  one-half  of  their  costs  in  this  court. 

It  appears  that  at  the  tax  sales  in  1873  and  1874  the  city 
purchased  the  lots  of  some  of  the  plaintiffs  in  error  for  the 
taxes,  and  this  is  claimed  to  be  a  defence  to  a  judgment  now 
for  the  same  taxes.  The  sales  for  the  city  taxes  for  those  years 
were  under  the  unconstitutional  city  tax  act.  The  sales  were, 
therefore,  void,  and  may  be  held  for  naught,  and  treated  as  if 
they  had  never  been  made. 

Judgment  reversed  in  part,  and  in  part  affirmed. 
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Angela  Diversey,  Admx.  etc. 

v. 

Annie  V.  Johnson,  Admx. 

1.  Former  adjudication  of  Supreme  Court.  Where  this  court  has  held 
that  a  complainant  in  chancery  is  not  guilty  of  such  laches  in  filing  his  bill 
as  to  deprive  him  of  a  standing  in  a  court  of  equity,  this  must  be  held  as  res 
adjudicata  so  far  as  that  case  is  concerned,  when  it  comes  to  this  court  again. 

2.  Administration — personal  estate  primarily  liable  for  debt.  The  personal 
estate  of  an  intestate  is  primarily  liable  for  the  payment  of  his  debts,  and  no 
resort  can  be  had  to  his  real  estate  until  the  personal  estate  is  exhausted  or 
shown  to  be  insufficient. 

3.  Same  —  discharge  of  administrator  before  all  debts  are  paid  is  void  as 
to  unpaid  creditors.  Where  an  administratrix  is  made  a  party  to  a  bill 
originally  filed  against  her  intestate,  by  process  soon  after  his  death,  and  she 
proceeds  to  make  final  settlement  of  the  estate,  and  obtains  a  discharge  before 
the  bill  is  heard,  and  distributes  the  personal  estate,  the  order  discharging  her 
is  a  nullity  so  far  as  regards  the  rights  of  complainant  in  the  bill,  and  on  decree 
found  she  may  be  required  to  pay  the  amount  thereof  with  costs  of  suit.  Such 
a  settlement  and  discharge  is  fraudulent  in  law. 

4.  Same — decree  against  administrator.  Where  an  administratrix  has  settled 
all  the  debts  of  an  estate  except  one,  the  subject  of  prolonged  litigation,  and 
there  still  remains  in  her  hands  ample  personal  property  derived  from  the 
estate  of  her  intestate  after  final  settlement  of  the  estate  and  her  discharge 
in  fraud  of  the  creditor  whose  debt  was  not  yet  established,  and  she  resisted 
any  decree  in  his  favor,  claiming  the  personal  property  in  her  own  right,  as 
acquired  from  the  heirs  for  her  release  of  dower  in  the  real  estate  of  the  intes- 
tate, it  is  proper  to  order  her  to  pay  the  amount  of  the  decree  in  the  due  course 
of  administration  within  a  reasonable  time,  to  be  fixed  in  the  decree. 

5.  Parties — defendant  in  bill  for  account  against  representative  of  deceased 
partner.  On  bill  for  an  account  against  the  administratrix  of  a  deceased 
partner,  the  heirs  at  law  of  the  deceased  are  proper,  but  not  necessary  parties. 
They  are  only  liable  for  the  debt  of  their  ancestor,  in  respect  of  the  lands  by 
them  inherited  from  him,  in  the  event  the  personal  property  should  be  insuffi- 
cient to  discharge  the  just  debts  of  the  ancestor;  and  when  the  proof  shows 
ample  personal  assets  for  that  purpose,  there  is  no  error  in  dismissing  the 
bill  as  to  them.  A  decree  against  the  administratrix  is  conclusive  against 
the  heirs  as  to  the  personal  estate,  but  not  as  to  the  realty. 

6.  Chancery — when  evidence  is  not  so  clear  in  some  points.  Where  the  evi- 
dence on  a  bill  for  a  partnership  account,  on  some  points  is  not  as  full,  definite 
and  conclusive  as  the  court  might  desire,  yet  where  this  is  the  result  of  the 
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acts  and  delay  of  the  defaulting  partner  whose  duty  it  was  to  have  made  a 
settlement  as  surviving  partner,  and  after  his  death  there  was  caused  still 
further  delay  by  the  destruction  of  all  the  records  and  books  of  account  and 
other  evidences,  this  court  will  not  deny  any  relief  on  this  ground,  but  will 
decide  the  best  it  can  from  the  lights  before  it. 

7.  Confusion  of  property  or  accounts — who  must  suffer  loss.  If  a  party 
having  charge  of  the  property  of  another,  so  confounds  it  with  his  own  that 
the  line  of  distinction  can  not  be  traced,  all  the  inconvenience  of  the  confusion 
is  thrown  upon  him  who  produces  it,  and  it  is  for  him  to  distinguish  his  own 
property  or  lose  it.     And  this  principle  holds  good  in  matters  of  account. 

8.  So,  where  a  surviving  partner,  after  the  death  of  his  partner  still  bought 
goods  in  the  firm  name  of  another  firm  of  which  he  was  a  partner,  and  had  or 
allowed  the  same  to  be  charged  to  the  old  firm,  the  same  as  before  the  death 
of  his  partner,  thereby  so  confounding  that  which  was  a  liability  of  the  firm, 
with  his  as  surviving  partner,  as  to  render  it  impossible  to  separate  the  two,  it 
was  held,  that  the  consequences  of  the  confusion  must  fall  upon  him,  unless  he 
could  show  the  parts  chargeable  to  each. 

9.  Practice — cross-errors  in  Supreme  Court.  Where  the  appellee  fails  to 
file  cross-errors  in  the  Appellate  Court  as  to  the  ruling  of  the  court  below,  he 
will  not  be  allowed  to  do  so  in  this  court  on  an  appeal  from  the  Appellate 
Court. 

Appeal  from  the  Appellate  Court  of  the  First  District;  the 
Hon.  Theodore  D.  Murphy,  presiding  Justice,  and  Hon. 
Geo.  W.  Pleasants  and  Hon.  Joseph  M.  Bailey,  Justices. 

In  the  spring  of  1860,  Francis  Johnson  and  Michael  Diver- 
sey  entered  into  co-partnership  in  the  wholesale  liquor  business 
in  Chicago.  Johnson  was  already  engaged  in  the  business, 
having  a  stock  on  hand.  Articles  of  co-partnership  were 
drawn  up  and  executed  by  the  parties.  It  appears,  therefrom, 
the  partnership  was  to  continue  from  April  3,  1860,  until  May 
1,  1861,  with  the  privilege  of  three  years;  that  the  stock  and 
fixtures  then  on  hand  were  estimated  at  $10,000,  Diversey  buy- 
ing a  half  interest  therein  for  which  he  paid  $5000;  that  his 
interest  in  the  house  was  to  be  represented  by  O.  J.  Rose  as 
his  true  and  lawful  attorney ;  that  the  stock  was  to  be  replen- 
ished not  exceeding  $5000  or  $6000,  and  when  the  bills 
matured,  if  the  concern  was  not  able  to  pay,  Diversey  was  to 
furnish  the  means  by  indorsement  or  otherwise,  the  discount, 
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interest  and  principal  to  be  paid  by  the  firm;  and  in  case  of 
the  death  of  either  party  the  business  was  to  be  continued 
three  months  by  the  surviving  partner. 

It  was  at  one  time,  pending  the  present  litigation,  before  the 
discovery  of  a  copy  of  the  partnership  articles,  erroneously 
supposed  the  survivor  had  two  years  in  which  to  close  up  the 
affairs  of  the  firm. 

Johnson  died  on  the  21st  day  of  August,  1860,  and  Diver- 
sey  retained  possession  of  the  stock  and  assets  as  surviving 
partner. 

Some  months  after  the  death  of  Johnson,  Diversey  made  a 
transfer  of  the  business  to  Edward  Foster,  in  whose  name  it 
was  for  a  while  conducted.  The  date  of  this  transfer  is  not 
ascertained.  Mr.  Foster,  however,  had  no  real  interest  in  the 
business,  and  the  use  of  his  name  was  entirely  colorable.  Fos- 
ter afterwards  transferred  the  stock  back  to  Diversey,  and  in 
November,  1861,  Diversey  sold  it  out  to  Turney,  his  own 
clerk,  and  one  Myers. 

In  the  meantime,  Annie  V.  Johnson  was  appointed  admin- 
istratrix of  her  husband's  estate,  and  in  December,  1861,  filed 
a  bill  in  the  Superior  Court  for  a  settlement  of  the  co-part- 
nership affairs. 

Diversey  died  in  1869,  and  Angela  Diversey,  his  widow, 
was  appointed  administratrix  of  his  estate,  and  was  made  a 
party  to  the  bill  pending,  and  brought  into  court  by  service 
of  process,  and  made  answer  thereto.  This  suit  was  still 
pending  at  the  time  of  the  great  fire  in  1871,  when  the  record 
and  the  papers  therein  were  destroyed.  The  causes  of  the 
delay  in  disposing  of  that  suit  were  before  this  court  in  John- 
son, Admx.  v.  Diversey  et  al.  82  111.  446.  The  files  therein 
were  never  restored,  but  several  orders  were  entered  in  the 
cause  looking  to  such  restoration. 

On  the  23d  of  March,  1873,  Mrs.  Diversey  made  a  final 
report  to  the  county  court,  as  administratrix  of  her  husband's 
estate,  which  was  approved,  and  the  estate  was  declared  settled, 
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and  she  was  discharged  from  her  office  as  administratrix  by 
the  formal  order  of  the  court. 

On  the  15th  day  of  April,  1875,  Annie  V.  Johnson,  ap- 
pellee herein,  dismissed  her  original  suit  and  immediately 
filed  a  new  bill  against  Angela  Diversey,  as  administratrix, 
and  the  four  daughters  and  heirs  at  law  of  Michael  Diversey, 
to-wit :  Mary  Y.  Bichl,  Catherine  Weckler,  Elizabeth  Kirchoff 
and  Barbara  D.  Rose.  To  this  bill  Mrs.  Diversey,  Mrs. 
Weckler,  Mrs.  Bichl  and  Mrs.  Kirchoff  filed  answers.  No 
service  was  had  in  any  manner  upon  Barbara  D.  Rose.  The 
cause  was  heard  in  May,  1876,  in  the  Superior  Court,  and  the 
bill  dismissed  for  laches.  An  appeal  was  taken  to  this  court, 
and  the  dismissal  was  reversed  and  the  cause  remanded. 
Johnson,  Admx.  v.  Diversey  et  al.  supra. 

Upon  the  return  of  the  case  from  the  Supreme  Court  it  was 
referred  to  a  master  in  chancery  to  take  and  state  an  account. 
Thereupon  the  proofs  were  taken. 

The  master  made  his  report  June  14th,  1877,  and  excep- 
tions were  filed  thereto.  On  the  20th  day  of  June,  1877,  the 
appearance  of  the  defendant  Barbara  D.  Rose  was  entered, 
and  on  the  31st  day  of  the  following  July  she  filed  an  answer 
to  the  bill. 

On  the  11th  day  of  September,  1877,  appellee  dismissed 
her  bill  as  to  all  the  defendants  except  Angela  Diversey,  and 
on  the  28th  day  of  the  same  month  she  amended  her  bill. 

The  amendment  converted  the  suit  into  one  against  Mrs. 
Diversey  alone,  as  administratrix  of  the  estate  of  Mr.  Di- 
versey, and  asked  to  have  the  settlement  and  distribution  of 
the  estate  declared  fraudulent  and  void  as  against  complainant. 
The  grounds  upon  which  the  settlement  and  discharge  were 
sought  to  be  impeached  were  that  the  same  were  procured  by 
fraudulent  means,  without  notice  to  complainant,  during  the 
pendency  of  her  original  suit,  and  after  her  claim  had  been 
duly  exhibited  within  two  years  from  the  granting  of  letters 
of  administration  on  the  Diversey  estate.  The  allegation  of 
fraud  was  as  follows: 
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"  That  said  settlement  and  discharge  were  made  and  pro- 
cured through  the  false  and  fraudulent  statements  and  repre- 
sentations of  the  said  Angela  Diversey,  made  under  oath,  that 
all  the  debts  and  liabilities  of  the  estate  of  the  said  Michael 
Diversey,  deceased,  had  been  fully  paid  and  settled  before  the 
said  24th  day  of  March,  A.  D.  1873;  and  that  she  did  not 
then  know  of  any  other  claims  existing  against  said  estate, 
when  in  fact  said  claim  of  the  complainant,  as  administratrix, 
etc.,  and  which  had  been  previously  exhibited  and  presented 
to  defendant,  etc.,  had  not  been  then  paid,"  etc. 

On  the  8th  day  of  October,  1877,  the  defendant,  Angela 
Diversey,  filed  her  further  answer  to  the  amended  bill,  al- 
leging in  substance : 

1.  Her  appointment  February  23d,  1870,  and  her  duty  to 
proceed  with  reasonable  dispatch. 

2.  That  she  had  been  advised  by  Diversey,  in  his  life- 
time, that  complainant's  claim  was  unfounded  ;  also  by  Rose, — 
which  she  believed  to  be  the  truth. 

3.  That  she  was  unacquainted  with  complainant;  knew 
nothing  of  her  proofs  or  witnesses. 

4.  That  after  the  destruction  of  the  records  she  supposed 
and  believed  it  impossible  ever  to  ascertain  the  condition  of 
accounts  between  Johnson  and  Diversey. 

5.  Avers  that  final  settlement  was  made  in  good  faith ; 
and  that  defendant  as  a  matter  of  fact  supposed  that  com- 
plainant's claim  had  been  utterly  abandoned,  and  that  she 
was  led  to  this  belief  by  repeated  failures  of  complainant  to 
restore  her  original  bill  in  accordance  with  the  leave  of  court. 

6.  Denies  that  she  has  in  her  hands  any  money  or  prop- 
erty which  she  holds  as  administratrix,  or  upon  which  com- 
plainant is  entitled  to  a  lien. 

7.  Denies  that  she  received  any  real  estate. 

8.  Sets  forth  proceeding  to  partition  real  estate  of  Diver- 
sey— agreement  on  her  part  with  heirs  to  receive  $50,000  in 
capital  stock  of  LilPs  Brewing  Company  at  its  par  value  in 
lieu  of  her  dower — decree  cutting  off  same — and  alleges  that 


552  Diversey,  Admx.  v.  Johnson,  Admx.    [Sept.  T. 

Brief  for  the  Appellant. 

"the  only  money  or  proceeds  from  estate  of  Diversey  ever 
received  by  defendant  has  been  derived  from  said  brewery 
stock,  and  in  lieu  and  satisfaction  of  the  dower  interest  of 
defendant  in  the  real  estate  of  Mr.  Diversey." 

On  the  9th  day  of  October,  1877,  the  cause  was  brought  to 
a  final  hearing,  and  a  decree  was  entered  in  favor  of  com- 
plainant for  $7612. 

An  appeal  was  prosecuted  to  the  Appellate  Court  of  the 
First  District,  and  the  decree  of  the  Superior  Court  was  there 
affirmed;  and  thereupon  this  appeal  is  brought  here,  and 
various  errors  and  cross-errors  are  assigned. 

Mr.  H.  Barber,  Jr.,  for  the  appellant : 

1.  Courts  of  equity  do  not  make  decrees  on  mere  suspi- 
cion or  conjecture.     The  People  v.  Lott,  36  111.  461. 

2.  The  appellant  supposed  the  claim  in  this  case  was 
abandoned  when  she  made  final  settlement  of  the  estate,  and 
therefore  it  could  not  be  fraud.  Fraud  can  not  exist  without 
an  intention  to  deceive.  Miller  v.  Howell,  1  Scam.  499.  A 
corrupt  design  will  not  be  imputed  where  the  party's  conduct 
is  consistent  with  an  honest  purpose.  McConnell  v.  Wilcox, 
1  Scam.  344. 

3.  At  the  most  the  settlement  and  distribution  were  only  a 
devastavit  on  the  part  of  the  administratrix.  3  Williams' 
Exec,  Am.  ed.  1897.  The  remedy  for  a  devastavit  is  twofold  : 
1.  To  proceed  at  law  against  an  administratrix  and  her  sure- 
ties. Stow  v.  The  People,  25  111.  601  ;  Short  et  al.  v.  Johnson, 
25  id.  407;  Curry  et  al.  v.  The  People,  54  id.  264;  Rowan  v. 
Kirhpatrick,  14  id.  8;  and  2.  To  proceed  in  equity  against  the 
distributees.  PyoM  v.  Jones,  15  111.  1;  Van  Meter's  Heirs  v. 
Love's  Heirs,  33  id.  260;  Outright  v.  Sanford,  81  id.  240; 
Lewis  v.  Lyons,  13  id.  117 ;  David  v.  Frowd,  1  My.  &  K.  200; 
Gillespie  v.  Alexander,  3  Rup.  131 ;  Burnly  v.  Lambert,  1 
Wash.  308;  Waddy  v.  Sturman  et  al.  Jeff.  Rep.  5;  Lomax  on 
Ex.  301,  302,  747;  1  Story's  Eq.  §§  532,  533,  579. 
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4.  The  amended  bill  does  not  seek  either  of  these  reme- 
dies. The  order  of  the  county  court  declaring  the  estate 
settled  and  discharging  the  appellant  from  her  office  as 
administratrix,  is  an  absolute  bar  to  the  relief  sought.  Cross- 
man  v.  Crary,  37  Iowa,  687 ;  Modawell  v.  Holmes,  40  Ala. 
391 ;  Watts,  Admr.  v.  Watts  et  al.  37  id.  547 ;  Buckingham  v. 
Oiven,  6  Smedes  &  Mar.  502;  Wiggin  v.  Plumer,  31  N.  Ham. 
266;  Nat.  Bank  of  Troy  v.  Stanton,  116  Mass.  438;  Taylor  v. 
Savage,  1  How.  (U.  S.)  286;  1  Williams  on  Ex.  663-4;  Marsh 
v.  People,  15  111.  284;  Gold  v.  Bailey,  44  id.  491;  Neubrecht 
v.  Sautmeyer,  50  id.  74. 

5.  In  any  aspect  of  the  case  there  is  a  defect  of  parties. 
The  dismissal  of  th«  bill  as  against  the  four  daughters,  the 
heirs-at-law  of  Mr.  Diversey,  was  a  fatal  error.  After  the 
distribution  of  the  estate  they  were  necessary  parties.  Burnly 
v.  Lambert,  1  Wash.  308. 

Certainly,  any  attempt  to  set  aside  the  final  settlement  in 
the  county  court  rendered  their  presence  absolutely  indispen- 
sable. Gilman  v.  Cairns,  Breese,  164;  Scott  v.  Moore,  3  Scam. 
306;  Martin  v.  Dryden,  1  Gilm.  187;  Spear  v.  Campbell,  4 
Scam.  424;  Smith  et  al.  v.  Rotan  et  al.  44  111.  506;  Prentice 
v.  Kimball,  19  id.  320;  Harrington  v.  Hubbard,  1  Scam.  573; 
Tlie  People  v.  Lott,  27  111.  215;  Hartley  v.  Bloodgood,  16  Ala. 
233;  Chinn  v.  Caldwell,  4  Bibb,  543;  Moon  v.  Munn,  69  111. 
591;  Alexander  v.  Hoffman,  70  id.  114;  Atkins  v.  Billings,  72 
id.  597;  Hopkins  v.  Rose  Clare  L.  Co.  72  id.  373. 

The  settlement  in  county  court  was  binding  on  Mrs.  Div- 
ersey, as  administratrix,  and  the  heirs,  until  set  aside.  Hanna 
v.  Yocum,  17  111.  387;  Short  et  al.  v.  Johnson,  25  id.  406; 
Propst  v.  Meadows,  13  id.  169;  Stone  v.  Wood,  16  id.  179; 
Lynch  v.  Rotan,  39  id.  15;  Bond  v.  Lockwood,  33  id.  212; 
Ralston  v.  Wood,  15  id.  159;  Watts,  Admr.  v.  Watts  et  al.  37 
Ala.  547;  Housh  v.  The  People,  Q6  111.  178;  Wheeler  v.  Daw- 
son, 63  id.  55. 

6.  The  grounds  alleged  to  impeach  the  settlement  and  dis- 
charge in  the  county  court  are  wholly  inadequate. 
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It  does  not  appear  why  appellee  did  not  resist  the  settle- 
ment and  discharge  in  the  county  court,  or  seek  the  reversal 
of  the  order  on  appeal. 

It  does  not  appear  when  appellee  first  learned  of  the  alleged 
fraud,  and  no  explanation  is  offered  of  the  long  delay. 

The  settlement  in  the  county  court  was  made  March  23d, 
1873 ;  the  charge  of  fraud  set  up  for  the  first  time  by  amend- 
ment to  bill  on  the  28th  day  of  September,  1877.  It  came 
too  late.  Davis  v.  Cotton,  2  Jones  Eq.  Repts.  430-436 ; 
Sawyer  v.  Birchmore,  1  Keen's  Ch.  403. 

7.  The  funds  alleged  to  be  in  the  hands  of  appellant  can 
not  be  treated  as  undistributed  and  unadministered  assets. 
Rowan  v.  Kirkpatrick  et  al.  14  111.  8;  Stow-  et  at  v.  The  People, 
25  id.  602;  Short  et  al.  v.  Johnson,  25  id.  496. 

It  was  the  proceeds  of  her  dower  interest  in  the  real  estate. 
The  attempt  to  take  it  from  her  is  in  violation  of  a  superior 
equity  and  the  general  right  of  retainer.  McCullom  v. 
Chidester,  63  111.  477;  2  Lomax  on  Ex.  770;  2  Williams  on 
Ex.  Am.  ed.  1103;  Hosack  v.  Rogers,  6  Paige,  415;  1  Story 
Eq.  Jur.  §§  571,  574,  579,  579  a. 

Mr.  Ephraim  Banning,  and  Mr.  Harry  Harrison,  for 
the  appellee  : 

1.  This  case  having  already  been  before  this  court  once, 
the  principle  of  res  adjudicata  extends  to  all  matters  contained 
in  the  record  presented  in  the  other  appeal;  hence,  such 
matters  are  no  longer  open  for  examination.  Semple  v. 
Anderson,  4  Gilm.  561-563;  Hollowbush  v.  McConnell,  12  111. 
204;  Rogers  v.  Higgins,  57  id.  247;  Fuller  v.  Little,  61  id. 
26;  Cook  v.  Norton,  61  id.  286 ;  Kingsbury  v.  Buckner,  70  id. 
517;   Clayes  v.  White,  83  id.  540. 

2.  If  it  ever  existed  in  fact,  the  Lill  &  Diversey  ale  ac- 
count was  barred  by  the  Statute  of  Limitations  before  its 
settlement.  Hence,  no  subsequent  act  of  Diversey,  or  his 
representative,  could  revive  it  against  Johnson's  estate,  or 
charge  appellee  with  its  payment.     1  Gross'  Stat.  ch.  66,  §  18; 
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Story  on  Partnership,  §§  323-324  6;  Helm  v.  Cantrett,  59  111. 
524;  Bell  v.  Morrison,  1  Peters,  366;  Hackley  v.  Patrick,  3 
Johns.  536;  Way  v.  Bassett,  5  Hare's  Ch.  54;  Brown  v.  Gor- 
don, 16  Beav.  302. 

3.  The  order  setting  aside  the  settlement  of  Diversey's 
estate  in  the  county  court,  is  supported  by  the  pleadings  and 
evidence  and  is  in  conformity  with  the  general  rule  of  equity 
and  well  settled  rule  of  practice.  Short  v.  Johnson,  25  111. 
489;   People  v.  Lott,  36  id.  447;  McGhee  v.  Gold,  68  id.  216. 

4.  It  is  immaterial  whether  appellant  had  a  fraudulent  in- 
tention or  not  in  making  the  false  reports  through  which 
her  discharge  was  procured  in  the  county  court.  Lewis  v. 
McLemon,  10  Yerg.  206;  Foster  v.  Charles,  6  Bing.  396;  Fos- 
ter v.  Charles,  7  Bing.  105 ;  Pohill  v.  Walter,  3  Barn.  &  Adol. 
123;  Cabot  v.  Christie,  42  Vt.  126;  Fisher  v.  Mellen,  103  Mass. 
506;  Story's  Eq.  193. 

The  settlement  being  made  ex  parte,  while  appellee's  suit 
was  pending,  could  not  affect  her  claim.  Toller's  Exec.  494; 
4  Burn's  Eccl.  Law,  605;  3  Eedfield  on  Wills,  411-414,  n.  71 ; 
Saunders7  Heirs  v.  Saunders'  Exrs.  2  Litt.  315;  Blakely  v. 
Blakely,  3  J.  J.  Marsh.  682;  Cellar's  Exrs.  v.  Beelor,  5  T.  B. 
Monroe,  577;  Anderson  v.  Fox,  2  Hen.  &  Mun.  264;  Clyce 
v.  Anderson,  49  Mo.  41 ;   Ogden  v.  Waller,  24  Miss.  290. 

5.  Notwithstanding  her  settlement  and  discharge,  the  func- 
tions of  Diversey's  administratrix  continued,  and  still  exist 
as  to  all  matters  connected  with  appellee's  claim.  Blanchard 
v.  Williamson,  70  111.  647;  Pollock  v.  Buie,  43  Miss.  140; 
Dogan  v.  Brown,  44  id.  246;  Smith  v.  Hurd,  7  How.  (Miss.) 
188;  Henderson  v.  Winchester,  31  Miss.  295;  Gray  v.  Keill, 
22  id.  186;  NoomanY.  Nooman,  3  Ala.  389;  Skinner  v.  Frier- 
son,  8  id.  917;  Elwood  v.  Deifendorf,  5  Barb.  398;  Wurts  v. 
Jenkins,  11  id.  546. 

6.  The  personal  representative  is  the  only  necessary  party 
in  proceeding  relating  to  the  personalty.  1  Daniell  Ch.  254; 
Story's  Eq.  PL  140,  170,  187;  Stone  v.  Wood,  16  111.  177; 
Butts  v.  Genung,  5  Paige,   259;  Jackson  v.  Forest,  2   Barb. 
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Cby.  576 ;  Fripp  v.  Talbird,  1  Hill  Ch.  (S.  C.)  145.  The  heirs 
will  have  a  day  in  court,  if  the  realty  is  sought  to  be  taken. 
Dorman  v.  Lane,  1  Gilra.  143;  Stone  v.  Wood,  16  111.  177. 

7.  All  money  received  and  retained  by  appellant  from  her 
husband's  estate  is  held  subject  to  appellee's  claim.  Suther- 
land v.  Harrison,  8G  111.  363;  Kuatchbull  v.  Fearnhead,  3 
Myl.  &  Craig,  122;  Johnson  v.  Fuquay,  1  Dana,  514;  White 
v.  Swain,  3  Pick.  365;  Kippen  v.  Carr,  4  Munf.  119;  Crane 
v.  Brainard,  2  Root,  118. 

Mr.  Justice  Baker  delivered  the  opinion  of  the  Court : 

It  is  urged  the  fundamental  error  herein,  upon  the  part  of 
the  Superior  Court,  was  in  attempting  to  make  a  decree  in  the 
condition  of  affairs  disclosed  by  the  proofs.  It  is  true,  the 
lapse  of  time,  the  death  of  the  parties  and  of  many  of  the 
witnesses,  the  destruction  of  the  files,  records  and  testimony 
in  the  original  suit,  and  of  the  books  and  papers  of  the  firms 
of  Johnson  &  Diversey,  and  Lill  &  Diversey,  have  rendered 
it  difficult,  if  not  impossible,  to  ascertain  with  precision  the 
exact  state  of  accounts  between  the  former  partners.  The 
point  is  made,  in  such  cases  courts  of  equity  decline  to  inter- 
fere, and  1  Story's  Eq.  Jur.  §  529,  and  other  authorities,  are 
cited  in  that  behalf.  The  exception  to  the  rule  relied  on  is 
found  in  the  latter  part  of  the  section  referred  to;  it  is,  that 
"  under  peculiar  circumstances,  excusing  or  justifying  the  de- 
lay, courts  of  equity  will  not  refuse  their  aid  in  furtherance 
of  the  rights  of  the  party,  since,  in  such  cases,  there  is  no 
pretence  to  insist  upon  laches  or  negligence  as  a  ground  for 
dismissal  of  the  suit."  The  cases  cited  by  appellant  are  all 
cases  where  relief  was  refused  on  account  of  laches  imputed 
to  complainant. 

But  this  is  all  res  adjudicata,  so  far  as  regards  this  contro- 
versy. When  the  case  was  here  before  {Johnson,  Admx.  v. 
Diversey  et  al.  82  111.  446)  we  said  :  "All  the  facts  and  cir- 
cumstances considered,  it  does  not  appear  complainant  has 
been  guilty  of  such  laches  as  would  deprive  her  of  any  stand- 
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ing  in  a  court  of  equity."  And  also  said:  "The  difficulties 
in  the  way  of  taking  an  accurate  account,  in  consequence  of 
the  death  of  the  parties  and  of  some  important  witnesses,  we 
apprehend  will  be  quite  as  embarrassing  to  complainant  as  to 
defendants.  But  were  it  otherwise,  that  fact  constitutes  no 
insuperable  objection  to  adjusting  accounts  of  trust  funds  that 
ought  to  have  been  done  sooner.  It  is,  perhaps,  the  misfor- 
tune of  defendants  arising  out  of  the  neglect  of  their  ancestor 
to  render  an  account  of  funds  with  which  he  is  charged  as 
having  in  his  possession." 

It  is  also  urged,  the  remedies  for  a  devastavit  are  twofold : 
to  proceed  against  the  administratrix  and  her  sureties,  or  to 
proceed  against  the  distributees;  and  it  is  contended  the 
amended  bill  does  not  seek  either  of  these  remedies,  and  that 
the  order  of  the  county  court  declaring  the  estate  of  Diversey 
settled,  and  discharging  appellant  from  her  office  as  adminis- 
tratrix, is  an  absolute  bar  to  t'he  relief  sought. 

The  proofs  show7  all  the  claims  against  the  intestate,  except 
that  here  in  controversy,  have  been  paid;  that  among  the 
personal  assets  which  came  to  appellant's  hands  as  adminis- 
tratrix of  her  husband,  were  1780  shares  of  the  capital  stock 
of  Lill's  Chicago  Brewery  Company,  and  that  1160  of  said 
shares  still  remain  in  her  possession,  and  are  of  amply  suffi- 
cient value  to  pay  and  satisfy  the  decree  herein. 

The  personal  estate  of  the  deceased  was  primarily  liable  for 
the  payment  of  his  debts,  and  no  resort  can  be  had  to  his  real 
estate  until  the  personal  estate  is  exhausted  or  shown  to  be 
insufficient.  Kev.  Stat.  1874,  ch.  59,  §  12  and  §  14;  Ryan  v. 
Jones,  15  111.  1;  McLean  v.  McBean,  74  id.  134;  Suther- 
land v.  Harrison,  86  id.  363. 

Here,  the  heirs  at  law  of  deceased  were  proper  but  not 
necessary  parties ;  it  was  vain  and  useless  to  retain  them  as 
defendants  to  this  suit  with  the  idea  of  making  the  debt  out 
of  realty  before  exhausting  the  personalty;  they  were  only 
liable  for  the  debt  of  their  ancestor  in  respect  of  the  lands  by 
them  inherited    from    him  in    the  event   the   personal    estate 


558  Diversey,  Admx.  v.  Johnson,  Admx.    [Sept.  T. 


Opinion  of  the  Court. 


should  be  insufficient  to  discharge  the  just  debts  against  such 
ancestor.  When,  therefore,  the  proofs  developed  the  fact  such 
contingency  would  probably  not  arise,  they  were,  not  improp- 
erly, dismissed  out  of  the  suit,  and  it  thereafter  prosecuted 
against  the  personal  representative  alone.  The  administratrix 
is  the  sole  representative  of  the  personal  estate,  and  a  judg- 
ment against  her  is  conclusively  binding  against  such  estate, 
and  the  heirs  or  persons  entitled  to  the  residue  of  personal 
assets  after  payment  of  debts  were  not  necessary  parties. 
Story's  Eq.  PL  §  140  and  §  170.  If  these  heirs  had  been 
retained  as  parties,  then  they  would  have  been  bound  by  the 
decree  rendered,  but  as  the  suit  was  dismissed  as  to  them, 
should  it  become  necessary  to  seek  to  charge  them  with  the 
debt  of  their  father  by  suit  under  the  provisions  of  the  Statute 
of  Frauds  and  Perjuries,  or  by  a  proper  proceeding  to  sell 
the  lands  inherited  by  them,  then  they  will  have  a  right  to 
contest  the  validity  of  the  claim  of  appellee.  Stone  v.  Wood, 
16  111.  177. 

The  alleged  final  settlement  and  discharge  of  the  adminis- 
tratrix did  not  prevent  the  subsequent  prosecution  of  the  claim 
against  her,  or  its  allowance  as  a  charge  against  the  estate  of 
deceased.  In  2  Redfield  on  Wills,  411,  it  is  said:  "It  is  not 
competent  for  the  court  of  probate  to  decree  the  account  of  the 
personal  representative  passed  upon  by  it,  to  be  final,  so  as 
effectually  to  discharge  him  from  any  future  liability  to  be 
called  upon  to  answer  for  matters  not  embraced  in  the  former 
account. "  Here,  this  claim  of  appellee  was  not  embraced  in 
the  final  or  any  former  account. 

In  Blanchard  v.  Williamson,  70  111.  647,  it  was  held  the 
county  court  had  no  legal  authority  to  discharge  an  adminis- 
trator before  the  estate  was  completely  settled,  and  if  it  did  the 
order  could  not  operate  to  affect  the  rights  of  creditors  and 
would  not  prevent  a  creditor  from  presenting  a  claim  and 
having  it  allowed,  and  that  this  might  be  done  at  any  time 
before   the  claim  was   barred   by  the  general   limitation   law, 


1879.]        Diversey,  Admx.  v.  Johnson,  Admx.  559 

Opinion  of  the  Court. 

although  such  allowance  might  be  good  only  as  against  assets 
not  inventoried  or  accounted  for. 

In  Outright  v.  Stanford,  81  111.  240,  the  claim  was  presented 
and  allowed  in  the  probate  court  after  two  years  from  the  grant 
of  administration,  and  after  the  administrator  had  distributed 
the  residue  in  his  hands  to  the  heirs,  and  his  final  report  had 
been  approved  by  the  court  and  he  finally  discharged  from  all 
duties  and  liabilities  on  account  of  his  said  administration,  and 
yet  the  claim  was  held  to  be  a  valid  one  against  the  estate. 

In  Sutherland  v.  Harrison,  supra,  the  final  account  of  the 
administrators  was  approved,  all  the  debts  proven  having  been 
paid,  and  an  order  of  distribution  and  discharging  the  admin- 
istrators was  made,  and  it  was  claimed  the  settlement  of  the 
estate  and  discharge  of  the  administrators  by  the  probate  court 
should  be  held  as  conclusive  of  the  right  of  the  widow  to  all 
the  personal  estate,  and  we  there  said  :  "The  settlement  of  the 
estate  involved  nothing  in  respect  to  the  validity  of  this  debt 
in  question."  And  in  that  case  the  surplus  personal  estate  in 
the  hands  of  the  widow  was  held  liable  for  the  payment  of  the 
debt. 

This  is  not  the  case  of  a  claim  not  exhibited  within  two 
years  from  the  granting  of  letters,  for  here  suit  was  pending 
against  intestate  for  an  account  at  the  time  of  his  death,  and 
appellant  was,  within  a  short  time  thereafter,  made  party 
defendant  thereto  and  served  with  summons,  and  appeared 
and  answered  the  bill.  Appellee,  therefore,  is  not  confined  to 
after-discovered  assets  for  satisfaction  of  her  debt.  While  suit 
was  pending  and  undisposed  of,  appellant  assumed  to  make 
final  settlement  of  the  estate.  This  she  could  not  do.  Such 
settlement  was  a  nullity  so  far  as  regards  appellee's  rights. 
The  personal  estate  held  by  this  administratrix  was  the  fund 
for  the  payment  of  such  decree  as  might  be  rendered  herein, 
and  what  remained  after  the  payment  of  this  and  all  other 
debts  duly  exhibited  was  subject  to  distribution.  Before  such 
satisfaction  of  debts  it  was  not  competent  for  the  adminis- 
tratrix and  widow  to    make  any  arrangement  with   the  heirs 
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whereby  these  1160  shares  of  stock  she  held  as  personal  repre- 
sentative of  deceased,  and  primarily  in  trust  for  the  payment 
of  his  debts,  could  be  so  vested  in  her  in  her  own  right  as  to 
deprive  this  creditor  of  the  legal  right  to  hold  such  property, 
while  remaining  in  her  hands,  responsible  for  this  claim. 
Possibly,  if  a  cross-bill  had  been  filed  and  the  heirs  again 
brought  into  the  controversy,  there  might  have  been,  under 
the  circumstances  of  the  case,  a  marshalling  of  assets,  so  as  to 
protect  the  equities  of  appellant,  if  any  such  she  has. 

It  is  said  in  1  Story's  Equity  Jurisprudence,  §  187,  "fraud, 
indeed,  in  the  sense  of  a  court  of  equity,  properly  includes  all 
acts,  omissions  and  concealments  which  involve  a  breach  of 
legal  or  equitable  duty,  trust  or  confidence,  justly  reposed,  and 
are  injurious  to  another,  or  by  which  an  undue  and  unconscien- 
tious advantage  is  taken  of  another."  Within  this  definition  the 
acts  of  the  administratrix  were  a  fraud  upon  the  rights  of  ap- 
pellee. By  a  breach  of  a  legal  duty  devolved  upon  and  trust 
reposed  in  her,  she  deprived  appellee,  a  creditor,  of  the  benefit  of 
a  trust  fund  provided  by  the  law  for  the  satisfaction  of  her  de- 
mand. She  accomplished  this  by  a  false  statement  of  fact,  made 
under  oath.  Equity  will  regard  the  arrangement  made  with 
the  heirs,  and  settlement  based  thereon,  at  least  so  far  as  con- 
cerns the  personal  estate  still  remaining  in  the  possession  of 
the  administratrix,  as  inoperative  and  void  as  against  the  claim 
of  appellee,  and  this,  notwithstanding  the  fact  that  appellant 
may  have  had  no  fraudulent  intention  when  she  falsely  re- 
ported, under  oath,  to  the  probate  court  that  she  "then  knew 
of  no  other  existing  demands  against  said  estate,"  and  thereby 
procured  the  settlement  and  order  of  discharge.  It  is  wholly 
immaterial  whether  she,  thus  making  false  statements  as  to  a 
material  fact,  knew  them  to  be  false  or  not,  for  she  assumed  to 
know  when  she  made  the  affirmation.  1  Story's  Eq.  Jur. 
§  193 ;  Tiffany  &  Bullard  on  Trusts  and  Trustees,  172. 

Appellant  had  been  notified  of  the  Johnson  claim,  for,  as 
the  representative  of  the  estate,  she  had  been  summoned  to 
answer  the  bill  filed  for  an  account,  and  had  answered  in  the 
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suit,  and,  although  the  record  and  papers  in  that  suit  had 
been  destroyed  by  fire,  aud  had  not  been  replaced,  yet  she  was 
bound  to  know  that  in  contemplation  of  law  such  suit  was 
still  pending. 

As  the  record  abundantly  shows  appellant  had  settled  all 
other  debts,  and  still  retained  in  her  possession  ample  per- 
sonal property,  derived  from  the  estate  of  her  intestate,  with 
which  to  satisfy  the  decree,  there  was  no  error  in  making  the 
order  requiring  her  to  pay  the  amount  into  court.  As  we 
have  seen,  such  property  still  continued  to  be  assets  in  her 
hands  for  the  payment  of  this  debt.  It  is  not  perceived  how, 
when  all  other  demands  have  been  settled  and  the  estate  re- 
mains open  only  as  regards  the  one  claim,  and  the  adminis- 
tratrix has  assets  wherewith  to  pay  the  decree  rendered  for 
that  claim,  and  she  stands  before  the  court  in  the  attitude  of 
claiming  such  assets  in  her  own  right  and  as  relieved  from 
their  fiduciary  character,  it  can  be  otherwise  than  proper 
to  order  the  defendant  should  pay  such  claim  in  due  course 
of  administration,  and  that  she  should  pay  the  same  within 
a  reasonable  day  fixed  by  the  decree.  Were  there  any  ques- 
tion of  a  sufficiency  of  assets,  or  if  it  did  not  fully  appear 
the  estate,  otherwise,  had  been  settled  as  regards  claims 
against  it,  or  were  the  attitude  of  the  administratrix  other 
than  it  here  is,  the  personal  decree  requiring  payment  by 
appellant  might  have  been  improper. 

It  is  claimed  there  was  such  acquiescence  of  appellee  in  the 
settlement  made  by  the  county  court  as  will  prevent  her  now 
claiming  such  settlement  was  fraudulent  or  void.  We  do  not 
so  understand  the  record.  The  bill  filed  in  1875  states  the 
fact  of  such  settlement  and  distribution,  and  that  the  widow 
and  each  of  the  children  received  real  estate  and  other  assets 
from  said  estate  to  the  amount  of  $50,000  and  upwards;  but 
it  charges  they  "received  and  held,  and  still  hold,  said  prop- 
erty in  trust  for  complainant  to  the  amount  due  her  upon  a 
final  settlement  of  the  partnership  business."  This,  as  we 
understand,  shows  no  acquiescence  in  this  settlement  and  dis- 
36—93  III. 
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tribution  among  the  heirs  and  distributees  of  the  property, 
but  expressly  claims  and  insists  such  distribution  was  subject 
to  her  rights  and  the  property  bound  for  her  debt.  How 
bound  for  her  debt?  How  held  in  trust  for  her?  Plainly, 
only  so  held  and  bound  to  the  extent  and  in  the  order  it  was 
under  the  law  of  the  land  liable  for  the  payment  of  her  debt. 
Under  that  law  the  personal  property  was  primarily  liable, 
and  the  real  estate  liable  only  if  there  should  be  a  deficiency 
of  assets.  So,  whether  complainant  proceeded  to  decree  under 
her  bill  as  it  was  first  filed  against  appellant  and  the  heirs,  or 
under  her  bill  as  amended  against  appellant  alone,  still  it  was 
a  proceeding  to  procure  a  settlement  of  accounts  and  a  decree 
for  the  amount  due  her;  and,  in  either  event  and  under  either 
bill,  that  amount  to  be  made  out  of  the  personalty,  unless 
there  was  a  deficiency  therein.  Under  the  bill  as  first  filed 
the  complainant  and  all  the  defendants  were  alike  bound  to 
know  the  decree  recovered,  if  any,  must  first  be  satisfied  out 
of  the  personal  estate. 

When  this  cause  was  remanded  from  this  court,  it  was  re- 
ferred to  a  master  to  take  and  state  an  account  between  the 
parties.  This  was  done,  and  an  elaborate  report  was  made  to 
the  Superior  Court.  The  voluminous  testimony  taken  in  the 
case  is  preserved  in  the  record.  The  amount  the  master  found 
due  complainant  was  $8895.20.  Exceptions  were  filed  to  the 
report.  Subsequently,  on  the  final  hearing  of  the  cause,  a 
decree  was  rendered  by  the  court  for  $7612.00,  and  for  costs. 

Eeference  is  made  by  appellant  to  People  v.  Lott,  36  111. 
448,  and  the  remark  there  made,  we  could  not,  in  any  case, 
make  decrees  on  mere  suspicion  or  conjecture,  and  it  is  urged, 
in  substance,  that  in  the  case  at  bar  the  original  transactions 
are  so  obscured  by  time  and  the  evidence  so  lost  and  destroyed 
as  to  present  insurmountable  objections  to  any  attempt  to  do 
justice  between  the  parties.  It  will  be  noted,  however,  the 
court  was  considering  the  Lott  case  "with  reference  simply  to 
the  proof  that  should  now  be  required."  The  gross  laches  of 
the    complainants    in   so   long  neglecting  to  prosecute   their 
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alleged  claims,  was  referred  to,  and  it  was  there  said,  "theirs 
has  been  the  delay,  and  on  them  must  fall  the  consequences." 
But,  this  case  stands  on  other  ground;  Avhen  it  was  here 
before,  we  said  "complications  and  difficulties  arising  out 
of  the  civil  war,  and  the  destruction  of  the  records,  were 
the  causes  of  the  chief  delay.  No  delay  arising  out  of  either 
of  those  causes  could  be  imputed  to  complainant  as  ladies. 
It  was  in  the  power  of  the  surviving  partner,  in  his  lifetime, 
to  have  put  an  end  to  this  litigation  by  rendering  an  account 
of  the  trust  funds  that  came  to  his  hands.  That  effects  be- 
longing to  the  firm  came  to  his  possession  as  surviving 
partner,  is  not  denied ;  but  how  they  were  disposed  of,  is  not 
known.  So  far  as  this  record  discloses,  he  rendered  no  ac- 
count. Had  Diversey,  in  his  lifetime,  shown  a  tithe  of  the 
anxiety  manifested  by  complainant  to  settle  the  partnership 
transactions,  they  could  have  been  adjusted  before  his  death." 

In  Laswell  v.  Bobbins,  39  111.  210,  it  was  said:  "Plaintiff 
in  error  having  received  the  partnership  property,  and  being 
by  the  terms  of  the  partnership  entrusted  with  its  custody, 
management  and  disposal,  when  shown  that  he  received  it,  he 
must  be  charged  with  its  value,  and,  to  discharge  himself,  he 
must  account  for  its  disposition,  and  what  he  has  done  with  the 
proceeds."  It  is  admitted  the  evidence  here,  on  some  points, 
is  not  as  full,  definite  and  conclusive  as  we  would  like?  But 
what  are  we  to  do?  Are  we  for  that  reason  alone,  and  because 
Diversey  and  appellant  have  failed  to  account  for  this  trust 
fund,  although  urged  thereto,  until  the  transactions  have 
become  obscure,  therefore  to  turn  appellant  out  of  court? 
We  think,  clearly  not.  We  must  do  the  best  we  can,  in  fur- 
therance of  justice,  from  the  lights  before  us. 

The  report  of  the  master  and  the  decree  of  the  court  found 
the  value  of  the  stock  and  fixtures  of  Johnson  &  Diversey 
on  hand  August  21st,  1860,  the  date  of  Johnson's  death,  to 
be  $8300.  An  account  of  the  stock  was  at  that  time  taken 
by  Quigg,  the  bookkeeper  of  the  firm,  assisted  by  Ten-ass 
and  Lampertz.     Van  Leer  was  also  present  when  the  stock 
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was  taken.  Mr.  Lampertz  is  dead  and  his  testimony  is  not 
preserved.  Terrass  says  the  value  of  the  stock  and  fixtures 
was  about  $8300.  Quigg  says  it  was  not  quite  $9000,  but 
lacked  very  little  of  it.  Van  Leer  says  it  was  about  $8000 
or  $9000.  We  think  their  testimony  much  more  satisfac- 
tory than  either  the  statements  of  Turney  as  to  the  inferior 
character  of  the  stock  on  hand  in  November,  1861,  fifteen 
months  thereafter,  when  Myers  and  he  bought  out  the  stock, 
and  when  it  had  run  down  to  about  $2700;  or  the  statements 
of  Hand  as  to  what  customers  reported  to  him  as  to  the 
goods  when  he  was  attempting  to  make  collections  in  No- 
vember, 1860,  and  thereafter.  Especially  so  when  experts  in 
such  matters,  as  Terrass  and  Van  Leer  appear  to  be,  testify 
so  positively,  from  personal  examination,  as  they  do,  to  the 
good  quality  of  the  stock,  and  say  it  was  as  fine  a  stock  as  is 
usually  kept  by  liquor  merchants. 

As  to  the  cash  on  hand  and  accounts  collected: — The  amount 
fixed  by  the  master  and  allowed  by  the  court  was  $7000. 
Both  Quigg  and  Terrass  swear  the  cash  on  hand,  bills  re- 
ceivable and  accounts  of  the  firm  amounted  to  between 
$21,000  and  $22,000;  that  at  the  time  of  taking  stock  about 
$-4000  of  these  accounts  were  considered  either  doubtful  or 
bad,  and  the  remainder  considered  good.  Turney,  one  of 
the  witnesses  for  appellant,  and  who  succeeded  Quigg  as 
bookkeeper  in  February  or  March,  1861,  says  there  were 
about  $18,000  of  accounts  then  on  hand.  In  view  of  the 
statements  of  Quigg  as  to  collections  made  while  he  continued 
as  bookkeeper,  we  think  it  a  reasonable  conclusion  the  reduc- 
tion in  the  accounts,  in  the  interval  between  Johnson's  death 
and  the  advent  of  Turney,  from  between  $21,000  and  $22,000 
to  $18,000,  was  caused  by  collections  made;  and  according 
to  Turney's  testimony  some  $4000  was  collected  on  the  $18,000 
of  accounts.  We  think  the  allowance  by  the  master  of  $7000 
for  cash  and  accounts  was  justified  by  the  evidence.  More 
especially,  in  view  of  the  fact  Diversey,  as  surviving  part- 
ner, had  in  his  hands   the   data  for  rendering  a   correct  ac- 
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count  of  cash  and  collections,  and  persistently  refused  and 
neglected  so  to  do  for  some  nine  years,  and  until  his  own 
death  and  the  subsequent  destruction  of  all  the  books  and 
papers  of  .the  firm  by  the  fire  of  1871  destroyed  this  data. 
This  fact,  when  considered  in  connection  with  his  other  con- 
duct in  making  a  pretended  sale  of  the  entire  stock  after  the 
death  of  Johnson  to  one  Foster,  and  claiming,  in  the  original 
suit  prosecuted  by  the  administratrix  for  an  account,  it  was  a 
bona  fide  sale,  and  in  afterwards  re-selling  the  stock  to  his 
own  clerk,  does  not  require  of  a  court  of  equity  it  should 
cast  upon  the  administratrix,  who  is  here  seeking  an  account 
of  this  trust  property,  the  burden  of  proving  with  any  very 
considerable  degree  of  certainty  just  what  Diversey  did  with 
the  assets  and  accounts.  Nor  do  we  deem  it  unreasonable  to 
conclude,  as  Diversey  continued  to  carry  on  the  business  for 
more  than  a  year,  either  through  his  son  in  law,  Rose,  or  in 
the  name  of  Foster,  that  as  much  as  one-third  of  the  out- 
standing accounts,  even  though  they  were  liquor  accounts, 
were  collected  and  realized  upon. 

If  the  testimony  of  Quigg  is  to  be  relied  on,  then  the 
master  was  justified  in  finding  the  indebtedness  of  the  firm 
to  be  $9200,  and  that  that  amount  included  the  ale  account 
owing  to  Lill  &  Diversey.  That  the  books  of  Johnson  & 
Diversey  so  showed  is  corroborated  by  Terrass.  One  prin- 
cipal point  of  controversy  is  this  ale  account  of  Lill  &  Di- 
versey. The  matter  stands  thus:  The  firm  of  Johnson  & 
Diversey  did  buy  ale  of  Lill  &  Diversey.  The  books  of 
Johnson  &  Diversey  showed  that  account  to  be  between  $800 
and  $900,  and  their  bookkeeper  says  the  whole  ale  account 
was  included  in  the  amount  of  the  indebtedness  of  the  firm 
as  shown  by  the  inventory  made  when  stock  was  taken. 
But  appellant  claims  this  ale  account  was  some  $10,000,  in- 
stead of  between  $800  and  $900.  Hine,  bookkeeper  for  the 
brewery,  says  they  didn't  have  less  than  $10,000  worth,  and 
he  thinks  it  was  considerably  more,— from  $10,000  to  $12,000. 
Meckelke,  collector  and  assistant  bookkeeper  for  the  brewery, 
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says  they  must  have  owed  the  brewery,  at  the  time  of  Mr. 
Johnson's  death,  "almost  over  $9000."  Snnderlich,  the 
brewery  teamster,  testified,  in  general  terms,  to  hauling  large 
quantities  of  ale  to  the  firm,  and  thought  he  delivered  ale  to 
Johnson  &  Diversey  for  about  two  years  or  over.  Weckler 
says  that  in  1870  there  was  a  settlement  between  Lill  and  the 
Diversey  estate,  and  there  was  a  large  account,  a  large  balance 
against  Mr.  Diversey  on  the  books  of  Lill  &  Diversey,  in  the 
neighborhood  of  $24,000.  It  was  for  ale  and  sundry  matters 
of  that  kind,  as  Mr.  Lill  informed  him.  Diversey  was  dead, 
and  he  only  had  to  take  LilPs  statements.  Witness  testified 
he  could  not  say  what  the  amount  of  Johnson  &  Diversey's 
account  was,  included  in  the  account  of  Lill. 

Meckelke  was  recalled,  and,  among  other  things,  testified 
as  follows: 

"  Question.  In  your  testimony  before  the  master  you  gave 
an  estimate  of  the  amount  of  ale  which  the  firm  of  Johnson 
&  Diversey  had  from  Lill  &  Diversey.  Do  you  remember 
the  amount  as  you  estimated  it  before  the  master? 

"Answer.  If  I  remember  right,  it  was  about  $9000  or 
$10,000. 

"  Question.     Now,  how  did  you  arrive  at  that  amount? 

"Ansiver.  From  the  statements  made  at  the  brewery,  where 
I  was  engaged  at  that  time. 

"  Question.  Well,  was  it  from  the  examination  of  the 
brewery  books? 

" Answer.  It  was  from  the  examination  of  the  brewery 
books,  undoubtedly. 

"  Question.  Now,  do  you  remember  how  that  account  (of 
Johnson  &  Diversey)  was  kept  on  the  books  of  Lill  &  Di- 
versey ? 

"Answer.     No,  I  do  not. 

"Question.  Do  you  know  how  the  account  of  Edward 
Foster  was  kept? 

"Answer.     I  don't  remember  how  it  was  kept. 
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"Question.  Mr.  Quigg  has  undertaken  to  tell  us  how  the 
book  looked;  that  there  was  an  account  of  Johnson  &  Diver- 
sey; that,  after  Johnson's  death,  that  was  ruled  oif,  the  bal- 
ance brought  down,  and  a  new  account  commenced  under  it 
for  Foster,  leaving  the  title  the  same.  What  is  your  recol- 
lection about  that? 

"Answer.     I  don't  know  anything  about  that." 

Hine  was  recalled,  and  stated  the  account  was  kept  in  the 
same  name  until  the  transfer  to  Foster,  when  an  account  was 
entered  in  Foster's  name. 

We  have  carefully  examined,  not  only  as  it  is  found  in  the 
abstract,  but  in  the  record  itself,  the  testimony  of  Hine, 
Meckelke,  Sunderlich,  Weckler  and  Quigg,  (who  was  after- 
wards, for  about  nine  months,  an  assistant  bookkeeper  at  the 
brewery,)  in  regard  to  this  claim  of  $10,000  for  ale,  for  the 
purpose  of  ascertaining,  if  possible,  just  what  was  shown  by 
the  books  of  Lill  &  Diversey,  and  whether  the  claim  was  or 
was  not  sufficiently  established.  The  books  are  destroyed. 
The  evidence  abundantly  shows  ale  Avas  delivered  to  the  house 
right  along  after  Johnson's  death,  for  more  than  a  year,  and, 
according  to  some  of  the  testimony,  in  increased  quantities. 
Weckler  expressly  says  he  could  not  state  what  the  amount 
of  the  Johnson  &  Diversey  account  was,  included  in  the 
account  of  Lill,  settled  by  him  after  Diversey's  death.  Sun- 
derlich testified  on  the  theory  the  firm  of  Johnson  &  Diversey 
continued  for  two  years  or  more,  whereas  it  was  in  existence 
but  a  few  months.  The  examination  of  Meckelke  shows  he 
has  but  little  recollection,  and  probably  at  no  time  had  much 
knowledge,  as  to  what  the  books  of  Lill  &  Diversey  did  con- 
tain, or  how  they  were  kept.  The  evidence  of  Hine  shows 
that  at  least  until  the  fictitious  sale  to  Foster,  and  that  date  is 
left  uncertain  by  the  record,  the  ale  purchased  while  Rose  was 
in  charge  of  the  store  was  still  charged  as  though  sold  to 
the  firm  of  Johnson  &  Diversey.  There  is  no  pretence  for 
saying  the  ale  thus  charged  in  the  interval  between  the 
death  of  Johnson   and   the  transfer  to  Foster,  enters  into  the 
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statement  of  account  and  settlement  now  made  as  an  element 
of  benefit  or  profit  to  appellee.  Quigg  testifies  that  even  the 
ale  sold  to  Foster  was  charged  on  the  brewery  books  "right 
along  and  posted  just  the  same  as  if  it  was  Johnson  &  Diver- 
sey," and  he  details  a  conversation  with  Diversey  that  cor- 
roborates that  view. 

But  let  us  assume  the  statement  of  Hine  to  present  the  real 
state  of  fact;  then,  how  much  of  the  $10,000  or  $12,000 
worth  of  ale  was  furnished  prior  to  the  decease  of  Johnson 
and  the  count  of  stock?  And,  how  much  thereafter  and 
while  the  business  was  controlled  by  Diversey  and  Rose,  and 
during  which  time  the  ale  purchased  clearly  did  not  enter  into 
or  swell  the  partnership  fund?  If  Diversey,  after  Johnson's 
death,  purchased  liquors,  and  retained  or  turned  over  to  his 
son-in-law,  Rose,  the  proceeds  thereof,  upon  what  principle 
of  right  or  justice  can  the  estate  of  his  deceased  partner  be 
charged  with  the  moneys  paid  by  him  or  his  legal  representa- 
tives for  such  liquors?  How,  here,  can  Ave  ascertain  what 
proportion  of  this  ale  account  was  prior  to  the  count  of  stock 
and  went  to  swell  the  partnership  assets?  And  what  propor- 
tion was  of  the  character  we  have  above  indicated?  Where 
and  how  will  we  draw  the  line?  It  is  apparent  an  unknown 
and  unascertainable  portion  of  the  amount  claimed  was  for  ale 
for  which,  in  equity  and  good  conscience,  appellee  should  in 
nowise  be  charged. 

It  is  possible,  perhaps  probable,  the  books  of  Johnson  & 
Diversey  did  not  show  all  the  ale  obtained  by  them.  But, 
how  can  we  right  that  matter?  Even  if  the  amount  charged 
the  firm  on  the  brewery  books  was  definitely  ascertained  and 
the  books  shown  to  be,  otherwise,  correct,  yet  it  is  clear  that 
amount  would  include  not  only  the  ale  that  would  be  a  proper 
charge  herein,  but  also  other  ale  that  never  went  to  swell  the 
partnership  fund,  but  that,  by  the  direction  or  acquiescence 
of  appellant's  intestate,  was  entered  along  with  such  proper 
charges,  and  the  two  so  commingled  that  it  is  now  impossible 
to   say  how  much    of  this   charge   of  $9000,  or  $10,000,    or 


1879.]        Diveesey,  Admx.  v.  Johnson,  Admx.  569 

Opinion  of  the  Court. 

$12,000,  or  whatever  else  it  may  be,  should  be  here  taken  into 
account.  If  we  admit  one  party  must  suffer  a  loss,  which 
must  it  be?  Should  it  be  appellee,  who  as  early  as  in  1860 
sought  to  obtain  from  Diversey  a  settlement  of  these  accounts? 
Or  should  it  be  the  estate  of  him  who,  disregarding  the  trust 
in  him  reposed,  refused  to  render  an  account,  and  who  is 
responsible  for  this  mixture  of  accounts? 

If  a  party,  having  charge  of  the  property  of  another,  so 
confounds  it  with  his  own  that  the  line  of  distinction  can  not 
be  traced,  all  the  inconvenience  of  the  confusion  is  thrown 
upon  the  party  who  produces  it,  and  it  is  for  him  to  distin- 
guish his  own  property  or  lose  it;  and  this  principle  also 
holds  in  matters  of  account.  Hart  v.  Ten  Eyck,  2  Johnson's 
Chy.  108;  Attorney  General  v.  Fullerton,  2  Yesey  &  Beam's 
Chy.  E.  264;  Lupton  v.  White,  15  Yesey,  Jr.  432;  White  v. 
Lady  Lincoln,  8  id.  364;  1  Story  Eq.  Jur.  468.  The  rule  is 
applied,  both  at  law  and  in  equity,  to  all  cases  of  a  confusion 
produced  by  a  person  who  has  charge  of  the  property  of 
another.     Brachenridge,  Admr.  v.  Holland,  2  Blackford,  377. 

This  principle  has  application  here.  Diversey,  as  surviving 
partner,  had  possession  and  control  of  the  stock,  business  and 
concerns  of  the  late  firm,  and  the  firm  had  an  account  for  ale 
with  the  brewery,  in  which,  also,  he  was  a  partner.  After  the 
death  of  Johnson,  he  continued  to  purchase  ale  from  the 
brewery  and  had  it  charged  to  the  same  account.  It  was  his 
duty,  as  surviving  partner  of  one  firm  and  member  of  the  other, 
to  see  the  account  for  this  latter  ale  was  distinguishable  from 
that  obtained  by  the  firm.  This  he  failed  to  do,  and  admit- 
tedly down  to  the  transfer  to  Foster,  and  may  be  until  the  sale 
to  Turney  &  Myers,  the  ale  continued  to  be  charged  on  the 
same  account  by  his  own  bookkeeper,  and  presumably  with  his 
knowledge  and  by  his  own  direction.  The  proceeds  of  this 
latter  ale  did  not  go  into  the  assets  of  the  late  firm,  and  have 
never  been  accounted  for  by  him  to  the  administratrix  of 
Johnson,  and  are  not  involved  as  a  subject  matter  of  relief  in 
the  decree  herein.     He  has  so  confounded  that  which  was  a 
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liability  of  the  firm  with  a  personal  liability  of  his  own  that  it 
is  impracticable  to  tell  or  even  approximate  what  of  this  whole 
account  is  a  debt  chargeable  to  him  alone,  and  what  is  a  debt 
against  the  trust  fund  of  which  he  had  control.  The  conse- 
quences of  the  confusion  must  be  thrown  on  him,  as  he  occa- 
sioned it,  and  it  is  for  him  to  show  what  proportion  of  the 
whole  is  chargeable  to  the  partnership  fund.  This  he  has  not 
done.  His  acts,  his  conduct  and  his  laches  have  occasioned 
the  dilemma,  and  on  him  and  his  estate  must  the  loss,  if  any 
there  be,  fall. 

Under  all  the  circumstances  of  the  case  we  are  constrained 
to  say  it  was  not  error  in  the  Superior  Court  to  refuse  to  allow 
the  claim  for  ale  to  a  greater  amount  than  what  was  shown  by 
the  books  of  Johnson  &  Diversey. 

A  point  is  made  as  to  an  invoice  of  $1300  or  $1350  worth 
of  brandies  from  New  Orleans.  At  the  time  of  Johnson's 
death  and  of  the  count  of  stock,  bills  therefor  had  arrived 
but  the  goods  had  not.  The  omission  of  this  purchase  from 
the  assets  and  liabilities  is  undisputed.  It  was  considered  by 
Quigg,  Terrass  and  Lampertz  that  if  it  was  put  into  the  stock 
it  would  increase  both  liabilities  and  assets,  and  so  it  was  left 
out. 

These  goods  afterwards  arrived,  and  it  is  claimed  there  was 
a  loss  of  at  least  $1000  on  them,  and  that  there  is  no  good 
reason  why  Diversey  should  bear  this  loss  alone. 

Several  reasons  may  be  suggested.  It  appears,  from  the 
evidence,  they  were  not  really  purchased  until  afterwards. 
Quigg  says,  and  he  is  not  contradicted,  these  goods  were 
"  afterwards  purchased  of  Nickerson  &  Co."  They  arrived 
after  Johnson's  death  and  were  received  by  Rose,  the  son  in 
law  and  agent  of  Diversey.  It  appears  the  firm  had  the  privi- 
lege of  returning  them  if  they  did  not  suit,  "  they  could  either 
return  the  goods  or  take  them,  as  they  chose  when  they  came." 
Now,  if  this  liquor  was  the  miserable  stuff  claimed,  it  was 
plainly  Diversey's  duty  to  have  ascertained  that  fact  on  their 
arrival   and  availed  himself  of  the  right  to  send  them  back. 
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He  should  have  been  especially  cautious  in  respect  thereto,  for 
they  were  sent  as  foreign  liquors  and  were  comparatively  dead 
stock  for  that  reason,  only  one  gallon  of  such  liquors  being 
saleable,  as  the  evidence  shows,  to  ten  or  fifteen  gallons  of 
domestic  liquors;  and  he,  as  surviving  partner,  was  in  a  posi- 
tion where  it  was  his  duty  to  close  out  the  stock  of  the  late 
firm  as  expeditiously  as  was  safely  practicable. 

Again,  it  appears  a  copy  of  the  inventory  of  stock,  etc.,  was 
delivered  to  Diversey,  or  to  Rose,  his  representative,  and 
Diversey  was  chargeable  with  notice  this  invoice  of  brandies  was 
omitted  from  the  inventory  as  not  being  part  of  the  partner- 
ship assets,  and  he  does  not  appear  ever  to  have  made  objection 
to  such  omission.  And,  if  the  venture  had  proven  profitable, 
there  is  no  pretence  for  saying,  under  the  evidence  in  this 
record,  the  estate  of  Johnson  would  have  shared  in  such  profits. 

The  identity  of  this  invoice  of  brandies  with  the  $1300 
worth  of  liquors  from  which  the  loss  accrued  is  by  no  means 
clear.  Turney's  first  acquaintance  with  the  stock  was  in  Feb- 
ruary, 1861,  when  he  went  there  to  keep  the  accounts  of 
Diversey.  This  was  six  months  after  the  death  of  Johnson. 
He  speaks  of  "$1300  worth  of  Johnson  &  Diversey  goods" 
which  were  afterwards  sold  to  him  for  $333  ;  he  says  "  some  of 
them  were  brandy  packages  but  nothing  but  highwines,  and 
some  gin  packages  and  nothing  but  domestic  gin  in  imported 
packages."  Quigg  states  he  did  not  know  what  $1300  worth 
of  goods  Turney  referred  to  "  unless  it  was  the  invoice  of  brandy 
from  New  Orleans."  Non  constat  the  "brandy  packages" 
and  "gin  packages"  were  the  "invoice  of  brandy"  from  New 
Orleans.  According  to  Quigg,  a  few  of  the  packages  of  the  New 
Orleans  invoice  were  sold  by  Rose  to  Reed,  a  wholesale  drug- 
gist, but  there  is  no  account  rendered  by  .either  Diversey  or 
appellant  of  such  sale.  Turney  says,  frequently  in  those  days 
as  soon  as  an  imported  cask  was  empty  it  was  filled  with 
domestic  goods.  It  is  not  improbable  these  packages  spoken 
of  by  him  were  packages  so  emptied  and  re-filled  during  the 
time  intervening  between    Johnson's    death  and  his   advent 
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in  the  house.  The  proofs  show  a  mixer  of  liquors  was  con- 
stantly in  the  employ  of  the  establishment.  Indeed,  this 
whole  matter  of  this  loss  is  a  mere  surmise.  We  find  in  the 
record  no  testimony  that  identifies  the  liquor  spoken  of  by 
Turney  as  a  part  of  the  Johnson  &  Diversey  stock.  Turney 
evidently  did  not  know  that  fact. 

As  it  stands,  we  are  unable  to  say  it  was  error  in  the  court 
to  refuse  to  allow  the  estate  of  Diversey  a  credit  for  loss  sus- 
tained by  him  on  the  New  Orleans  purchase  of  brandy. 

Cross-errors  are  here  assigned  by  appellee.  It  sufficiently 
disposes  of  them  to  say  they  are  assigned  for  errors  supposed 
to  have  been  committed  by  the  Superior  Court  of  Cook  county 
in  entering  the  decree  herein,  and  that  if  relied  on  they  should 
have  been  assigned  upon  the  record  in  the  Appellate  Court. 
Not  having  been  so  assigned  we  can  take  no  notice  of  them. 

Finding  no  substantial  error  in  the  record,  we  are  of  opinion 

the  judgment  of  the  Appellate  Court  should  be  affirmed,  and 

it  is  so  ordered. 

Judgment  affirmed. 


Barrett  B.  Clark 

v. 
A.  T.  Ewing  et  al. 

1.  Chancery — relief  against  judgment  In  order  to  maintain  a  bill  to  set 
aside  a  judgment,  to  which  there  was  a  good  defence  at  law  known  to  the 
defendant  at  the  time  it  was  rendered,  it  must  clearly  appear  that  the  enforce- 
ment of  the  judgment  would  be  unjust  and  against  conscience,  and  moreover, 
that,  the  defendant  was  prevented  from  making  his  defence  in  the  action  by- 
fraud,  mistake,  accident  or  surprise,  without  laches,  negligence  or  default  on 
his  part  or  those  representing  him. 

2.  Same — effect  of  motion  to  dismiss.  A  motion  to  dismiss  a  bill  for  want 
of  equity  is  in  effect  a  general  demurrer  to  the  bill,  and  amounts  to  an  admis- 
sion of  the  truth  of  all  the  facts  therein  stated. 

3.  Same — negligence  of  counsel  is  that  of  his  client.  A  client  who  employs 
counsel  to  defend  a  suit  is  responsible  for  his  negligence  or  other  acts  which 
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do  not  amount  to  a  fraud.  The  sickness  of  counsel;  when  the  time  to  plead 
has  been  extended  over  a  month,  which  is  known  to  the  client,  so  that  he  might 
have  employed  other  attorneys,  furnishes  no  equitable  ground  of  relief  against 
a  judgment  taken  by  default  for  want  of  pleas. 

Appeal  from  the  Appellate  Court  of  the  First  District. 

On  the  29th  of  November,  1872,  Arnold  &  Sisson  sold  and 
delivered  to  Barrett  B.  Clark,  appellant,  a  stock  of  goods  for 
the  sum  of  $4910.72,  to  be  paid  for  in  specified  installments. 

By  the  agreement  Clark  was  to  give  Arnold  &  Sisson  eight 
notes,  for  the  sum  of  $500  each,  and  another  for  the  sum  of 
$910.72.  It  is  conceded  that  all  these  notes,  except  one  for 
$500,  were  executed  and  delivered  in  pursuance  of  the  agree- 
ment, and  it  is  claimed  by  appellees  that  they  were  all  so 
executed  and  delivered;  but  appellant  contends  that  one  of 
the  $500  notes,  viz:  the  one  first  maturing  under  the  agree- 
ment, was,  in  point  of  fact,  never  delivered  at  all,  but  was 
otherwise  settled  by  Clark  about  the  time  of  the  purchase. 

Some  time  prior  to  the  first  day  of  April,  1875,  Arnold  & 
Sisson  became  insolvent,  and,  upon  proceedings  being  insti- 
tuted for  that  purpose,  they  were  adjudged  bankrupts,  and 
A.  L.  Ewing,  one  of  the  appellees,  was  appointed  assignee  of 
their  estate. 

On  the  day  last  mentioned  Ewing,  as  assignee,  commenced, 
in  the  Will  county  circuit  court,  three  actions  of  assumpsit 
against  appellant,  in  which,  on  the  19th  of  July  following,  he 
recovered  judgments  by  default  for  the  respective  sums  of 
$242.30,  $1140:02  and  $550,  together  with  costs  of  suits.  On 
appeal  to  this  court  these  judgments  were  affirmed  at  the  Sep- 
tember term,  1877.    See  Clark  v.  Ewing,  87  111.  344. 

On  the  affirmance  of  these  judgments  executions  were  sued 
out  and  placed  in  the  hands  of  the  sheriff,  who  levied  them 
on  the  property  of  appellant,  and  was  proceeding  to  sell 
when,  on  the  17th  day  of  October,  1878,  appellant  filed  a  bill 
enjoining  the  sheriff  and  plaintiff  from  all  further  proceed- 
ings under  said  judgments. 
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On  the  25th  day  of  the  same  month  the  circuit  court,  on 
motion  of  appellees,  dissolved  the  injunction  and  dismissed 
the  bill  for  want  of  equity. 

This  decree,  upon  appeal  to  the  Appellate  Court  of  the  First 
District,  was  affirmed,  and  appellant  now  brings  the  record  to 
this  court  for  review. 

Messrs.  Barber,  Randall  &  Fuller,  for  the  appellant. 

Messrs.  Stevenson  &  Ewing,  for  the  appellees. 

Mr.  Justice  Mulkey  delivered  the  opinion  of  the  Court: 

The  object  of  the  bill  in  this  case  was  to  set  aside  these 
judgments  and  obtain  new  trials  at  law.  It  sets  out  in  detail 
the  entire  proceedings  at  law,  including  the  evidence  heard 
by  the  circuit  court  in  assessing  the  damages,  and  upon  the 
motions  to  set  aside  the  defaults.  The  facts  set  forth  in  the 
bill  and  relied  upon  to  show  that  it  would  be  inequitable  to 
enforce  the  collection  of  these  judgments,  are  somewhat  fuller 
and  more  conclusive  than  they  appeared  upon  the  hearing  of 
the  motions  to  set  aside  the  defaults,  though  in  most  respects 
they  are  substantially  the  same. 

Before  a  bill  can  be  maintained  to  set  aside  a  judgment  to 
which  there  was  a  good  defence  at  law,  known  to  the  defend- 
ant at  the  time  it  was  rendered,  it  must  clearly  appear  that 
the  enforcement  of  the  judgment  would  be  unjust  and  against 
conscience,  and  moreover,  that  the  defendant  was  prevented 
from  making  his  defence  to  the  action  in  which  the  judgment 
was  obtained,  by  fraud,  mistake,  accident  or  surprise,  without 
laches,  negligence  or  default  on  .his  part  or  those  representing 
him. 

The  general  principle  here  stated  has  been  formulated  in 
such  a  variety  of  ways,  and  has  been  so  often  announced  by 
this  court,  that  no  good  could  result  from  a  review  of  the 
authorities  on  the  subject.  We  shall,  therefore,  content  our- 
selves with  a  reference  to  a  few  of  the  cases  in  which  the 
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doctrine  is  laid  down:  Buntain  v.  Blackburn,  27  111.406; 
Sanger  et  al.  v.  Fincher,  Admx.,  etc.  id.  346 ;  How  et  al.  v. 
Mortell,  28  id.  478;  Bay  et  al.  v.  Cook,  31  id.  336;  Vennum 
v.  Davis  et  al.  35  id.  568;  Kern  v.  Strausberger  et  al.  71  id. 
413;  Allen  v.  Smith  et  al.  72  id.  331 ;  Weaver  v.  Poyer  et  al. 
70  id.  567;  Smith  et  al.  v.  Powell  et  al.  50  id.  21 ;  Walker  v. 
Shreve  et  al.  87  id.  474.  The  motion  to  dismiss  for  want  of 
equity  is  in  eifect  a  general  demurrer  to  the  bill.  It  is  in  law 
an  admission  of  the  truth  of  the  facts  therein  stated,  and  for 
the  purposes  of  this  case  we  must  concede  to  appellant  all 
such  rights  as  the  law  would  confer  on  him  by  reason  of  the 
actual  existence  of  the  facts  stated  in  the  bill.  Weaver  v. 
Poyer  et  al.  70  111.  567. 

Assuming,  as  we  must,  then,  that  the  charges  in  the  bill  are 
true,  it  is  quite  manifest  that  appellant  had  a  good  and  meri- 
torious defence  to  each  of  the  actions  in  which  these  judg- 
ments were  obtained.  So  far  from  appellant  being  indebted 
to  Arnold  &  Sisson,  or  their  assignee,  at  the  time  the  judg- 
ments were  obtained,  the  bill  clearly  shows  that  they  were 
indebted  to  him  to  the  amount  of  several  hundred  dollars. 
It  follows,  therefore,  that  it  would  be  inequitable  and  against 
conscience  to  enforce  their  payment.  But  this  alone,  as  we 
have  just  seen,  does  not  warrant  a  court  of  equity  in  inter- 
posing to  prevent  the  consummation  of  such  a  wrong.  By 
the  rule  above  laid  down,  appellant  must  go  a  step  further 
before  he  is  entitled  to  such  relief,  and  show  that  he  was  pre- 
vented from  making  his  defence  at  law  by  some  fraud,  accident 
or  mistake,  without  any  laches  or  neglect  on  his  part. 

The  record  shows  that  the  general  rule  to  plead  expired  on 
the  9th  day  of  June,  1875.  On  that  day  neither  appellant  nor 
his  attorney,  Judge  Norton,  was  present,  and  no  plea  had 
been  filed.  Mr.  House,  a  local  attorney,  on  a  message  from 
Norton,  applied  for  and  obtained  an  extension  of  the  rule  to 
plead  till  the  third  Monday,  being  a  period  of  two  weeks, 
lacking  one  day.  On  the  third  Monday  neither  appellant  nor 
his  attorney   was  present,  and  no  pleas  had  been  filed ;  but 
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Norton  had  in  the  meantime  written  to  House  to  make  an- 
other application  for  an  extension  of  the  rule  to  plead,  which 
he  did,  and  the  rule  was  again  extended,  giving  appellant  two 
weeks'  additional  time.  In  the  letter  of  Judge  Norton  he 
assigns  as  a  reason  for  not  having  filed  the  pleas,  that  he  had 
been  sick. 

Just  before  the  fifth  Monday,  the  time  to  which  the  rule 
had  been  extended,  Norton  again  writes  to  House  asking 
him  to  make  yet  another  application  for  a  further  extension 
of  the  rule  to  plead,  giving  no  reason  why  he  had  not  pre- 
pared pleas,  but  stating  that  "  the  pleas  in  said  cases  were 
peculiar  and  nobody  could  draw  them  but  himself,  and  he 
could  not  explain  by  letter  so  that  another  could  draw  them!" 
The  rule  to  plead  was  again  extended  till  the  third  Monday 
of  July,  being  the  19th  day  of  the  month.  House  then  wrote 
to  Norton  of  the  further  extension,  and  telling  him  in  the 
same  letter  that  counsel  for  plaintiff  in  the  suits  assured  him 
that  he  would  resist  any  further  application  for  an  extension 
of  the  rule. 

On  the  third  Monday  of  July  there  were  still  no  pleas  in, 
nor  was  appellant  or  any  one  representing  him  present,  and 
thereupon  judgments  were  taken  by  default,  as  we  have  already 
seen. 

It  also  appears  from  the  affidavit  of  Lowe  that  "  Norton  had 
been  ill  and  confined  to  his  room  for  more  than  four  months 
previous  to  his  death,  which  occurred  on  the  3d  of  August, 
1875.  And  it  further  appears  from  appellant's  own  statement, 
that  after  the  rule  to  plead  was  extended  the  last  time,  he  met 
with  House,  and  was  informed  by  him  of  the  extension  of  the 
rule  to  the  19th  and  of  Norton's  promise  to  have  the  pleas  in 
by  that  time — and  also  of  the  fact  he  had  been  sick. 

It  is  thus  seen  that  after  the  rule  to  plead  had  been  extended 
from  time  to  time,  covering  a  period  of  about  one  month,  ap- 
pellant had  express  notice  that  up  to  that  time  no  pleas  had 
been  filed.  Was  it  not  about  time  after  this  long,  very  long 
delay,  that  appellant  was  looking  out  for  some  one  who  could 
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and  would  give  the  cases  some  attention  ?  But  for  the  courtesy 
of  House  these  judgments  might,  and  doubtless  would  have 
been  rendered  a  month  before  they  were.  But,  admitting 
appellant  was  not  personally  guilty  of  negligence  or  laches  in 
defending  these  suits,  can  so  much  be  said  of  his  counsel  ? 

It  may  be  urged  that  the  ill  health  of  counsel  prevented 
him  from  giving  the  cases  the  attention  they  required.  The 
record  fails  to  show  that  this  cause  had  anything  to  do  with 
the  failure  to  comply  with  the  rule  of  court  until  after  the 
first  extension  had  been  obtained ;  nor  does  Judge  Norton 
claim  in  his  second  letter  to  House,  after  the  rule  had  been 
extended  the  second  time,  that  ill  health  had  prevented  him, 
from  complying  with  the  rule;  but  conceding  that  his  health, 
was  bad  all  the  time,  it  is  very  clear  that  he  was  able  to  cor- 
respond  with  House  up  to  within  a  few  days  before  the  defaults- 
were  entered;  and  if  he  was  too  ill  to  attend  to  the  business 
himself,  can  it  be  doubted  for  a  moment,  after  this  extraor- 
dinary delay,  that  it  was  his  duty  to  notify  his  client  of  the 
condition  of  his  health,  so  that  he  could  make  other  arrange- 
ments ? 

We  look  in  vain  through  the  record  before  us  for  even 
an  attempt  on  the  part  of  appellant  to  excuse  the  failure  of 
counsel  to  file  pleas,  in  compliance  with  the  general  rule  of 
court,  before  any  extension  of  the  rule  was  asked.  Parties 
litigant  and  their  counsel  must  be  presumed  to  know  the  rules 
of  court,  and  it  is  their  duty  to  comply  with  them,  and  if  they 
do  not,  they  must  take  consequences.  Such  rules  are  insti- 
tuted for  the  general  good,  and  it  is  the  duty  of  courts  to 
enforce  them, — otherwise  it  would  be  useless  to  adopt  them. 

If  the  general  health  of  an  attorney  breaks  down,  he  should 
notify  his  clients  of  the  fact,  so  that  they  can  take  such  steps 
as  may  be  necessary  for  their  protection.  Appellant  seems  to 
be  proceeding  on  the  theory  that  he  is  not  at  all  responsible 
for  the  negligence  of  his  counsel.  The  very  reverse  of  this 
is  the  law. 
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In  Yates  v.  Monroe  et  al.  13  111.  219,  where  appellant  sought 
to  excuse  himself  for  permitting  a  judgment  to  go  against  him 
on  the  ground  that  his  attorney  had  been  guilty  of  negligence, 
it  was  said:  "The  negligence  of  the  counsel  whom  he  had 
employed  to  attend  to  the  cause  is  the  same  as  his  own  negli- 
gence, and  he  must  suffer  the  consequences  of  it." 

In  Albro,  impleaded,  etc.  v.  Dayton,  28  111.  325,  the  same 
doctrine  is  laid  down.  To  the  same  effect  is  Smith  et  al.  v. 
Powell  et  al.  50  id.  21. 

In  Winchester  v.  Grosvenor,  48  111.  517,  which  was  a  case 
like  the  one  before  us,  in  answering  a  claim  made  by  com- 
plainant to  the  effect  that  she  had  been  mislead  by  her  attor- 
ney, and  that  he  had  abandoned  her  case,  we  said:  "The 
mere  fact  that  her  attorney  gave  her  advice  which  turned  out 
to  be  opposed  to  the  judgment  of  the  court,  or  the  fact  that 
her  attorney  abandoned  the  case  before  trial,  does  not  consti- 
tute accident  or  mistake  of  the  character  upon  which  a  court 
of  equity  acts."  So,  in  the  late  case  of  Kern  v.  Strausberger, 
71  111.  413,  in  discussing  the  same  subject,  we  said:  "The 
general  doctrine  is,  the  negligence  of  the  attorney  is  the  neg- 
ligence of  the  party  himself,  and  we  are  inclined  to  the 
opinion,  in  the  absence  of  special  circumstances  making  it 
equitable  for  the  client  to  have  relief,  it  is  the  better  rule." 
Of  course,  where  the  special  circumstances  in  a  given  case 
amount  to  a  fraud  on  the  client,  and  the  judgment  is  thereby 
obtained,  that  would  doubtless  change  the  rule.  But  there  is 
no  pretence  for  any  claim  of  that  kind  here. 

It  follows,  from  what  we  have  said,  that  the  circuit  court 
committed  no  error  in  dismissing  complainant's  bill,  and  there- 
fore the  judgment  of  the  Appellate  Court  must  be  affirmed. 

Judgment  affirmed. 
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John  A.  Lomax 

v. 
D.  W.  Mitchell. 

Bill  of  exceptions — when  necessary.  The  objection  that  a  cause  was  im- 
properly tried  out  of  its  order  on  the  docket,  under  the  operation  of  what  is 
known  as  the  "  five  day  rule,"  in  the  Superior  Court  of  Cook  county,  can  not 
be  made  availing  unless  it  appear  from  the  bill  of  exceptions  that  the  cause, 
when  tried,  had  not  been  reached  on  the  regular  call  of  the  docket. 

Appeal  from  the  Superior  Court  of  Cook  county. 
Mr.  H.  B.  Stevens,  for  the  appellant. 
Mr.  James  E.  Munroe,  for  the  appellee. 

Per  Curiam  :  The  only  ground  upon  which  appellant  seeks 
to  have  the  judgment  herein  reversed  is,  that  the  rule  of  the 
Superior  Court  of  Cook  county,  commonly  called  the  five  day 
rule,  is  an  invalid  rule.  The  bill  of  exceptions  shows  that  de- 
fendant below  (appellant)  moved  the  court  to  disregard  the  rule 
and  to  refuse  to  apply  it  in  this  case,  and  that  the  court  denied 
the  motion  and  proceeded  with  the  trial,  but  the  bill  of  excep- 
tions does  not  show  that  the  cause  had  not  at  that  time  been 
reached  on  the  regular  call  of  the  docket.  Unless  this  be  shown 
it  does  not  appear  that  the  ruling  of  the  court  as  to  the  five 
day  rule  was  at  all  material  to  the  rights  of  the  appellant. 
For  aught  that  appears  the  cause  was  not  tried  until  it  was 
reached  on  the  regular  call. 

The  judgment  of  the  court  below  must  be  affirmed. 

Judgment  affirmed. 


580  Pennsylvania  Company  v.  Hankey.    [Sept.  T. 

Opinion  of  the  Court. 

The  Pennsylvania  Company 

v. 

George  Hankey. 

1.  Negligence — when  plaintiff's  negligence  precludes  a  recovery.  A  brake- 
man  in  the  employ  of  a  railroad  company  received  a  serious  personal 
injury  in  attempting  to  change  a  link  attached  to  an  engine,  while  it  was  in 
motion  over  an  unballasted  part  of  a  side  track,  the  ties  being  above  the 
ground,  whereby  he  caught  his  foot  between  one  of  the  ties  and  the  brake 
beam  at  the  rear  of  the  tender,  the  engine  backing  to  attach  to  empty  cars, 
and  was  thrown  down  and  was  run  over  so  that  he  lost  both  his  feet,  and  it 
appeared  this  occurred  in  broad  daylight  so  that  he  must  have  seen  the  con- 
dition of  the  side  track,  and  that  he  did  not  have  the  engine  stop  before  going 
upon  the  track,  as  he  might  have  done,  and  the  proof  failed  to  show  that 
common  prudence  required  the  ballasting  of  such  aside  track,  only  used  for 
standing  cars :  Held,  the  brakeman  could  not  recover  against  the  company  for 
the  injury,  by  reason  of  his  own  negligence. 

2.  Same — evidence.  In  a  suit  by  a  brakeman  to  recover  damages  of  a  rail- 
road company  for  a  personal  injury  while  in  its  employ,  occasioned  by  a  want 
of  ballast  in  a  part  of  a  side  track,  upon  which  he  went,  the  company  ottered 
to  prove  that  it  was  not  unusual  for  railroad  companies  to  have  in  use  unbal- 
lasted side  tracks,  which  the  court  refused  to  admit:  Held,  that  the  evidence 
was  competent  on  the  question  of  what  vigilance  was  required  in  a  brakeman 
under  such  circumstances. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
John  G.  Rogers,  Judge,  presiding. 

Messrs.  F.  H.  &  F.  S.  Winston,  and  Mr.  George  Wil- 
LARD,  for  the  appellant. 

Messrs.  Barge,  Denslow  &  Dixon,  and  Mr.  H.  L.  Slay- 
ton,  for  the  appellee. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court: 

This  is  an  action  brought  by  Hankey,  appellee,  against  the 
Pennsylvania  Company,  appellant,  to  recover  damages  for 
an  injury  suffered  by  him,  and  alleged  to  have  been  caused  by 
the  negligence  of  appellant.  That  corporation  was  operating 
the  Pittsburg,  Ft.  Wayne  and  Chicago  Railroad. 
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Appellee  was  in  the  service  of  appellant  as  a  brakeman  on 
freight  trains.  At  the  time  of  the  disaster  appellee,  as  such 
brakeman,  was  preparing  to  couple  an  engine  and  tender  to  a 
train  of  empty  cars  then  standing  on  a  side  track  at  or  near 
Englewood.  This  side  track  consisted  of  ties  and  rails  laid 
upon  a  graded  or  level  bed,  but  without  ballast, — the  spaces 
between  the  ties  not  being  filled  with  earth  or  gravel,  and 
being  about  six  inches  deep.  The  engine  and  tender  were 
backing  on  this  side  track,  and  plaintiff,  while  the  same  were 
in  motion,  tried  to  change  the  link  at  the  rear  of  the  tender. 
In  making  this  attempt  one  of  his  feet  was  caught  between 
one  of  the  ties  and  the  brake-beam  at  the  rear  of  the  tender, 
and  he  was  thereby  cast  down  in  such  position  that  the  wheels 
of  the  tender  passed  over  both  his  feet  and  so  crushed  them 
that  it  became  necessary  to  amputate  both  his  legs  below  the 
knees. 

A  trial  by  jury  was  had,  resulting  in  a  verdict  for  the 
plaintiff  and  the  assessment  of  his  damages  at  the  sum  of 
$10,000.  A  motion  for  anew  trial  was  refused  and  judgment 
was  rendered  upon  the  verdict.  This  is  an  appeal  from  that 
judgment. 

Appellant  insists  that  there  is  no  evidence  of  wrong  on  the 
part  of  its  management, — that  plaintiff  was  guilty  of  negli- 
gence and  that  the  injury  was  the  result  of  his  own  folly. 

The  only  fault  attributed  to  appellant  consists  in  the  fail- 
ure to  have  this  side  track  ballasted,  and  this  upon  the 
ground  that  (as  it  is  insisted)  ballasting  was  essential  to  the 
safety  of  its  employees.  It  is  urged  that  the  spaces  between 
the  ties  should  be  filled  with  earth  so  as  to  make  a  compara- 
tively smooth  track  for  them  to  walk  upon  in  the  discharge 
of  their  duties.  This  side  track  was  built  and  used  solely  as 
a  place  for  temporarily  storing  cars  not  in  use.  It  was  about 
two  miles  long,  and  lay  west  of  and  but  a  short  distance  from 
the  main  tracks  and  nearly  parallel  to  them,  and  was  con- 
nected with  the  more  westerly  of  these  main  tracks  by  a 
switch  at  the  south  end   of  the  side  track.     The  main  tracks 


582  Pennsylvania  Company  v.  Hankey.    [Sept.  T. 

Opinion  of  the  Court. 

were  well  ballasted  and  smooth,  and  so  was  that  part  of  the 
south  end  of  the  side  track  which  was  at  the  switch  and  near 
to  it;  but  north  of  that  there  was  no  ballasting,  and  the 
spaces  between  the  ties  of  the  side  track  were  wider  apart  than 
those  of  the  main  tracks,  being  irregular  and  from  two  feet  to 
three  feet  wide.  This  disaster  occurred  some  fifty  to  eighty 
feet  north  of  the  switch — probably  about  seventy  feet — and 
at  that  point  the  track  was  without  ballast.  At  that  time  the 
engine  and  tender  were  backing  northward  slowly,  moving  not 
more  than  three  miles  an  hour. 

The  party  of  employees,  of  whom  Hankey  was  one,  con- 
sisted of  a  conductor,  engineman,  fireman  and  two  brakemen. 
They  came  from  Chicago  for  the  purpose  of  taking  a  train  of 
empty  cars  from  this  side  track  with  an  engine,  tender  and 
caboose — the  conductor  and  brakemen  riding  in  the  caboose. 
Traveling  south  on  the  more  westerly  of  the  main  tracks  they 
passed  the  train  of  empty  cars  on  the  side  track,  and  on  ap- 
proaching the  switch  the  caboose  was  cut  off  and  left  on  the 
main  track  about  one  hundred  feet  north  of  this  switch.  The 
engineman,  the  fireman  and  Wood  worth  (one  of  the  brake- 
men)  went  on  with  the  engine  and  tender,  while  the  conductor 
and  plaintiff  got  off  the  caboose  and  walked  westward,  the  con- 
ductor to  look  after  the  numbers  of  the  empty  cars  to  be  taken, 
and  Hankey,  the  plaintiff,  to  put  himself  in  readiness  to 
couple  the  tender  and  the  empty  freight  cars  when  the  engine 
should  be  switched  on  to  the  side  track  and  backed  up  to  the 
south  end  of  these  empty  cars. 

It  was  Hankey,  the  plaintiff,  who  cut  off  the  caboose  from 
the  tender  before  it  reached  the  switch  going  south,  and  in 
so  doing  he  took  out  the  back  pin,  thus  leaving  the  link 
attached  to  the  tender.  This  link  was  a  crooked  or  bent  link, 
used  in  cases  where  the  cars  to  be  connected  are  not  of  the 
same  height.  It  seems,  by  the  testimony  of  plaintiff,  that  on 
leaving  the  caboose  he  went  westward,  and  was  about  to  cross 
the  side  track  at  a  point  about  forty  feet  north  of  the  switch, 
when    he  was   told  by   the  conductor  (who  at  that  time  had 
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crossed  the  side  track  a  little  farther  north)  to  change  the 
link;  and  that  plaintiff  at  once  returned  to  the  caboose  and 
there  got  a  straight  link  and  again  went  westward,  crossing  the 
side  track  before  the  engine  at  that  point.  As  the  tender  was 
backed  up  he  stepped  into  the  track  and  attempted  to  walk 
back  on  the  track  while  changing  the  links.  He  had  made 
but  three  or  four  steps  when  his  foot  was  caught,  as  stated 
above,  and  he  was  rendered  a  cripple  for  life. 

It  is  not  shown  affirmatively  that  common  prudence  de- 
manded that  a  side  track,  used  solely  as  a  place  for  the  tem- 
porary storing  of  cars,  should  be  ballasted.  It  is  shown  that 
such  a  track  is  "  not  safe  for  brakemen  to  walk  upon  in 
coupling  cars,"  etc.,  but  it  nowhere  appears  that  it  was  the 
duty  of  brakemen  to  walk  on  the  track  while  changing  links 
or  coupling  cars  on  such  a  track.  It  is  shown — and  no  testi- 
mony contradicts  this,  that  the  engine  man  in  switching  and 
coupling  is  under  the  direction  of  the  brakeman  who  is  to  do 
the  coupling ;  that  the  brakeman  in  such  case  may  halt  the 
engine  when,  in  his  discretion,  it  ought  to  be  halted,  or  may, 
by  signals,  cause  it  to  move  slower  or  faster  as  he  thinks 
proper.  The  witnesses  for  plaintiff  show  plainly  that  a  side 
track  without  ballast  is  unsafe  for  a  brakeman  to  walk  upon 
in  changing  links  or  coupling  cars.  No  rule  of  the  company  is 
offered  requiring  brakemen  to  walk  on  such  a  track  under  such 
circumstances.  It  is  not  claimed  that  plaintiff  was  ordered  by 
the  conductor  to  do  so.  Plaintiff  testifies  that  the  conductor 
told  him  to  "  change  the  link."  This  in  no  sense  can  be  held 
to  mean  that  he  should  do  so  when  the  engine  and  tender 
were  in  motion.  At  that  moment  the  engine  and  tender 
must  have  been  south  of  the  switch.  If,  as  plaintiff's  wit- 
nesses testify,  this  side  track  was  in  such  condition  that  it  was 
unsafe  to  change  the  links  when  the  tender  was  in  motion  on 
that  track,  plainly  it  was  the  duty  of  plaintiff  to  have  halted 
the  engine  before  trying  to  change  the  link ;  or  to  have 
postponed  the  attempt  to  make  the  change  until  the  tender 
reached  the  empty  cars  and  had  there  become  still. 
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It  is  said,  however,  that  plaintiff,  not  being  acquainted  with 
this  side  track,  had  a  right  to  assume  that  it  was  ballasted, 
and  therefore  might  properly  change  the  links  as  he  did,  the 
proof  showing  that  it  is  not  unusual  to  change  links  when  the 
cars  are  in  motion. 

There  are  some  difficulties  in  the  way  of  adopting  this 
position;  This  disaster  occurred  in  broad  day  light,  and  the 
plaintiff  had  walked  to  this  track  from  the  caboose,  had  seen 
the  conductor  cross  it,  and  after  going  back  to  the  caboose 
for  the  straight  link,  had  returned  and  crossed  it  himself  not 
more  than  twenty  feet  from  the  place  of  the  accident,  and 
hence  the  evidence  does  not  tend  to  prove  plaintiff  in  fact 
supposed  that  this  track  was  ballasted.  He  was  himself  a 
witness,  and  does  not  undertake  to  say  that  he  did  not  observe 
that  this  track  was  without  ballast.  Again,  we  have  often 
decided  that  travelers,  when  about  to  cross  or  walk  on  a  rail- 
road track,  are  required  by  common  prudence  to  look  and  see 
whether  any  train  is  approaching.  It  would  seem  that  a 
brakeman  about  to  change  links  when  the  train  is  in  motion 
must  be  required  by  common  prudence  to  look,  if  he  can,  and 
see  what  kind  of  track  he  is  about  to  pass  over.  Again,  he 
had  surely  no  reason  to  assume  or  suppose  that  this  side  track 
was  ballasted,  unless  by  the  custom  of  railroad  companies  such 
tracks  were  very  generally,  if  not  universally  ballasted.  In 
this  case  defendant  offered  to  prove  that  it  was  not  unusual 
for  railroad  companies  to  have  in  use  unballasted  side  tracks, 
but  at  the  instance  of  plaintiff  the  court  refused  to  allow  the 
proof  to  be  given.  This  evidence  was  surely  competent  on 
the  question  as  to  what  vigilance  was  required  in  a  brakeman 
under  such  circumstances.  If  it  be  true  that  an  unballasted 
track  is  unsafe  for  a  brakeman  to  walk  on  for  the  purpose  of 
changing  links  where  the  cars  are  in  motion  and  moving  towards 
him,  and  if  it  also  be  true  that  unballasted  side  tracks  are  not 
unusual,  it  must  follow  that  ordinary  prudence  requires  a 
brakeman,  before  undertaking  to  do  that  dangerous  thing,  to 
ascertain,  if  practicable,  whether  the  track  in  question  is  or  is 
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not  ballasted;  and  if  it  be  not  ballasted,  ordinary  care  plainly 
requires  that  before  attempting  to  change  the  links  he  should 
cause  the  moving  cars  to  halt,  and  wait  until  they  are  at  rest, 
before  venturing  upon  the  undertaking. 

In  view  of  the  proofs  in  this  record,  and  the  ruling  of  the 
court  in  refusing  to  permit  the  defendant  to  prove  that  it  was 
not  unusual  for  railroad  companies  to  have  in  use  side  tracks 
without  ballasting,  we  think  the  motion  for  a  new  trial  ought 
to  have  been  sustained,  and  for  the  error  in  refusing  a  new 
trial  the  judgment  in  this  case  must  be  reversed,  and  the  cause 
remanded  for  a  new  trial. 

Judgment  reversed. 


Sakah  Valentine  et  al 

v. 
William  H.  Euste  et  al. 

Legacy — when  payable — interest  thereon.  Where  legacies  or  bequests  in  a 
will  are  by  their" terms  to  be  paid  when  the  testator's  estate  is  settled,  the 
legatees  can  not  demand  the  same  until  the  happening  of  the  contingency. 
If  the  executors  should  fail  to  settle  the  estate  when  by  law  they  ought  to  do 
so,  the  county  court  can  compel  them  to  make  such  settlement,  and  then  the 
legacies  might  be  demanded,  and  the  legatees  will  not  be  entitled  to  interest 
upon  the  legacies  before  the  principal  is  properly  demandable. 

Appeal  from  the  Appellate  Court  of  the  Second  District; 
the  Hon.  Joseph  Sibley,  presiding  Justice,  and  Hon.  E.  S. 
Leland  and  Hon.  Nathaniel  J.  Pillsbury,  Justices. 

Mr.  A.  J.  Hopkins,  for  the  appellants. 

Mr.  M.  E.  Southworth,  for  the  appellees. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court: 

This  proceeding  was  commenced  in  the  county  court  of 
Kane  county,  by  certain  legatees,  to  compel  the   executors  to 
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pay  them  the  full  amounts  of  the  several  legacies  to  which  they 
were  entitled  under  the  will  of  William  Ruste,  deceased.  On 
the  hearing,  proof  was  made  as  to  the  condition  of  the  estate, 
and  the  court  ordered  the  executors  to  pay  the  legacies  de- 
manded, with  interest  at  the  rate  of  ten  per  cent  per  annum 
after  six  months  from  the  issuing  of  letters  testamentary. 

As  we  understand  this  record, the  executors,  on  the  making 
of  the  order  against  them,  paid  the  several  legacies  to  the 
parties  entitled  thereto  under  the  will,  but  appealed  from  that 
part  of  the  order  allowing  interest  on  such  legacies,  and  by 
stipulation  it  was  agreed  no  advantage  should  be  taken  of  the 
fact  the  whole  order  was  not  appealed  from. 

On  the  trial  in  the  circuit  court  on  the  appeal,  so  much  of  the 
order  of  the  county  court  as  directed  the  executors  to  pay  in- 
terest on  the  legacies  demanded  was  reversed,  and  on  appeal 
taken  to  the  Appellate  Court  that  decision  was  affirmed.  The 
demandants  bring  the  case  to  this  court  on  appeal. 

By  the  express  terms  of  the  will  the  several  legacies  claimed 
by  demandants  were  to  be  paid  when  the  estate  of  the  testator 
"shall  be  settled."  The  record  before  us,  as  we  read  it, 
does  not  show  the  estate  was  settled  when  this  application  was 
made  to  the  county  court  for  an  order  upon  the  executors  to 
pay  bequests  made  by  the  will  of  the  testator  Proof  was  made 
that  it  would  have  been  practicable  for  the  executors  to  have 
collected  enough  money  belonging  to  the  estate  with  which  to 
have  discharged  all  legacies,  but  whether  it  was  in  fact  done 
or  not  is  left  somewhat  in  doubt  by  the  testimony.  That, 
however,  is  not  a  matter  of  any  consequence  so  far  as  the 
present  decision  is  concerned.  Two  years  had  not  elapsed 
from  the  date  of  the  issuing  of  letters,  and  the  executors  had  not 
nor  were  they  bound  to  make  final  settlement  of  the  estate 
before  the  expiration  of  that  period.  The  testator  chose  to 
make  his  bounty  payable  on  the  happening  of  a  certain  contin- 
gency, viz :  the  settlement  of  his  estate,  and  the  beneficiaries 
under  his  will  could  not  sooner  demand  it.  Should  the  exe- 
cutors fail   to  settle  the  estate,  when  by  law  they  ought  to  do 
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so,  the  county  court  could  compel  them  to  make  such  settle- 
ment, and  the  legacies  payable  on  the  happening  of  that  event 
would  then  become  due  and  might  then  be  demanded,  but  not 
before.  As  no  settlement  of  the  estate  had  been  made  before 
this  proceeding  was  commenced,  it  follows  the  legatees  could 
not  rightfully  demand  the  bequests  to  them  in  the  will,  and  if 
they  could  not  claim  the  principals  of  such  bequests,  of  course 
they  could  not  demand  interest  for  the  detention. 

With  the  equities  that  may  exist  between  the  parties  to  this 
litigation  we  have  nothing  to  do  at  this  time.  Whether  the 
executors  have  realized  profits  by  the  use  of  the  funds  of  the 
estate  with  which  such  bequests  -might  have  been  sooner  paid, 
and  which,  in  conscience,  they  ought  to  account  for  to  the 
legatees,  is  a  matter  not  involved  in  the  present  litigation  and 
we  forbear  to  discuss  it. 

The  judgment  must  be  affirmed. 

Judgment  affirmed. 


David  Power 

v. 

John  Alston  et  al. 

1.  Fraudulent  conveyance — evidence  of  fraud.  A  person  in  failing  cir- 
cumstances, by  written  agreement,  sold  all  his  real  estate  below  its  actual 
value  to  his  son-in-law,  who  was  to  assume  a  mortgage  debt  thereon,  and 
agreed  to  pay  the  vendor  $3000  cash,  or  in  sums  up  to  that  amount,  from  time 
to  time,  as  the  vendor  might  demand,  less  certain  sums  of  money  due  from 
the  vendor  to  the  vendee,  without  stating  the  amount  of  such  indebtedness, 
the  purchaser  having  knowledge  of  the  vendor's  indebtedness  to  others,  and 
the  vendor,  after  making  conveyances,  still  remained  in  possession,  and  made 
contracts  for  improving  the  property:  Held,  that  the  written  contract,  on  its 
face,  bore  evidence  of  fraud,  and,  it  not  appearing  the  vendor  had  remaining 
sufficient  property  to  pay  his  debts,  that  a  decree  subjecting  the  property  to 
payment  of  a  debt  of  the  vendor  was  properly  rendered. 

2.  Where  a  sale  is  made  by  a  failing  debtor,  and  it  appears  from  the  trans- 
action that  it  was  designed  the  vendor  should  retain  a  secret  use  in  the  prop- 
erty, it  must  be  condemned  as  fraudulent  and  void  as  to  creditors. 
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Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
Samuel  M.  Moore,  Judge,  presiding. 

Messrs.  McCoy  &  Pratt,  for  the  appellant. 

Mr.  Robert  Hervey,  for  the  appellees. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the 
Court : 

On  and  prior  to  January  1,  1875,  James  Thomson  was 
largely  indebted  to  John  Alston  &  Co.,  for  goods  sold  and 
delivered.  On  that  day,  Thomson  made  a  contract  with  his 
son-in-law,  David  Power,  the  terms  of  which  were  reduced 
to  writing,  whereby  he  agreed  to  sell  and  convey  to  Power  all 
the  real  estate  he  then  owned,  being  lot  1,  in  block  3,  in  Hig- 
gins,  Law  &  Co.'s  addition  to  Chicago ;  lots  3  and  4,  in  block 
15,  in  Newberry's  addition  to  Chicago;  south  40  feet  of  lots 
6  and  7,  in  block  40,  in  School  Section  addition  to  Chicago. 
Four  deeds,  embracing  the  whole  property,  but  each  deed 
being  only  for  a  particular  part,  were  executed  by  Thomson 
and  his  wife,  and  delivered  to  Power,  on  the  4th  day  of  March 
then  next  ensuing,  though  bearing  the  same  date  as  that  of 
the  contract. 

John  Alston  &  Co.  brought  suit  against  Thomson,  on  his 
indebtedness,  on  the  20th  of  July,  1875,  in  the  Superior  Court 
of  Cook  county,  and  recovered  a  judgment  on  the  14th  of 
August  next  following,  for  $2914  and  costs  of  suit.  On  the 
same  day,  execution  was  issued  on  this  judgment  and  delivered 
to  the  sheriff  of  Cook  county  to  execute.  He  returned  the 
same,  on  the  12th  of  November  next  following,  "  no  property 
found." 

On  the  19th  of  February,  1876,  John  Alston  &  Co.  filed 
their  bill  in  chancery,  in  the  Superior  Court  of  Cook  county, 
against  Thomson  and  Power,  alleging  therein,  among  other 
things,  that  the  conveyances  by  Thomson  to  Power  were 
"  fraudulent  and  without  consideration,  to  put  it  beyond  the 
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reach  of  the  complainants'  judgment,"  etc.  Answers  were 
filed  by  Thomson  and  Power,  under  oath,  and  the  cause  was 
heard  on  bill,  answers  and  proofs,  and  a  decree  rendered  in 
accordance  with  the  prayer  of  the  bill.  From  this  decree 
Power  appeals,  and  brings  the  record  before  us  for  review. 

Power  and  Thomson  set  up,  in  their  answers,  their  contract, 
and  allege  that  it  was  made  in  good  faith,  upon  the  consid- 
eration therein  stated,  and  without  any  intent  to  hinder  and 
delay  Thomson's  creditors.     That  contract  is  as  follows: 

"Chicago,  January  1,  1875. 

"For  and  in  consideration  of  the  sum  of  one  dollar  to  me 
in  hand  paid,  I  hereby  agree  to  sell  and  convey  unto  David 
Power,  of  Chicago,  for  the  sum  of  $10,000,  the  following 
described  property,  (deeds  for  the  same  to  be  executed  as  soon 
hereafter  as  possible,)  bearing  this  date:  Lot  1,  block  3, 
Higgins,  Law  &  Co.'s  addition  to  Chicago;  lots  3  and  4, 
block  15,  Newberry's  addition  to  Chicago;  south  40  feet  of 
lots  6  and  7,  block  40,  School  Section  addition ;  north  half  of 
west  103  feet  lot  16,  block  44,  School  Section  addition, — all 
situate  in  the  city  of  Chicago,  Cook  county,  Illinois. 

"In  payment  for  the  same,  I  agree  to  receive  the  sum  of 
$3000  cash,  or  in  sums  up  to  that  amount,  from  time  to  time, 
as  I  may  demand,  less  certain  sums  of  money  due  said  Power 
at  this  date.  For  the  balance  of. the  consideration  ($10,000) 
said  Power  agrees  to  assume  a  mortgage  for  the  sum  of  $7000 
on  said  property,  which  is  due  and  payable  on  September  16, 
1877,  drawing  interest  at  rate  often  per  cent  per  annum,  pay- 
able quarter-yearly. 

"I  also  agree  to  pay  all  taxes  and  assessments  levied  against 
said  property  to  this  date,  as  part  consideration  of  this  con- 
tract. 

"I  also  agree  to  collect  the  rents  of  that  portion  of  said 
property  which  may  be  rented ;  said  collections  made  by  me 
to  be  applied  by  said  Power  as  part  payment  of  the  within 
consideration. 

James  Thomson." 
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We  think  this  instrument  bears  on  its  face  evidence  to  rebut 
the  allegations  of  good  faith,  etc.,  in  the  answers.  If  Power 
owed  Thomson  anything,  Thomson's  creditors  were  entitled 
to  have  it,  if  it  exceeded  the  statutory  exemptions,  in  payment 
of  their  debts.  But  no  creditor  could  tell  whether  Power 
owed  Thomson  anything  on  this  instrument  or  not.  How 
much  do  the  sums  due  Power  at  that  date,  less  which  the 
balance  due  Thomson  is  to  be  ascertained,  amount  to?  Do 
they  cover  the  entire  $3000,  or  only  a  part,  and  if  a  part, 
what  part?  And,  as  if  to  completely  place  it  beyond  the 
power  of  a  creditor  to  reach  any  balance  there  might  be,  it  is 
provided  it  is  to  be  paid  only  from  time  to  time  as  Thomson 
may  demand.  It  would  seem  the  purpose  must  have  been  to 
place  this  balance  where  none  but  Thomson  could  avail  of  it. 
We  do  not  say  that  such  is  the  effect  of  the  language  em- 
ployed, but  simply  that  such  was  evidently  its  design.  The 
other  evidence,  moreover,  shows  that  Power  knew  that  Thom- 
son was  indebted  when  this  contract  was  made,  and  that  these 
conveyances  embraced  all  the  real  estate  he  had.  The  evi- 
dence fails  to  show  that  he  retained  other  property  sufficient 
to  pay  his  debts,  and  the  reasonable  inference  is  that  he  did 
not  do  so.  The  evidence  shows  that  the  value  of  the  property 
was  much  greater  than  the  amount  agreed  to  be  paid  by 
Power,  and  that  notwithstanding  the  conveyances  Thomson 
remained  in  possession,  making  improvements,  and  contract- 
ing therefor  in  his  own  name,  and  collecting  rents,  just  as  if 
he  were  owner.  It  is,  we  concede,  shown  that  Thomson's  con- 
tinued possession  is  claimed  as  that  of  agent,  but  it  is  ex- 
tremely suspicious  when  the  owner  of  to-day  is  but  the  agent 
of  to-morrow,  and  yet  enjoys  then  all  that  he  did  as  owner. 

Alston  swears  that  Power  told  him  Thomson's  object  in 
making  this  contract,  and  the  conveyances  pursuant  thereto, 
was  to  save  the  property  for  his  family,  and  although  this  is 
denied  by  Power,  the  circumstances  corroborate  Alston,  and 
show  that  such  must  have  been  the  fact.  It  is  not  important 
what  further  may  have  been  intended  by  Thomson  and  Power, 
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if  they  intended  Thomson  should  retain  a  secret  use  in  the 
property.  They  may  have  not  intended  that  this  should 
hinder  or  delay  creditors.  Its  legal  effect,  however,  is  to 
hinder  and  delay  them,  and  therefore  the  conveyances  are, 
under  the  statute,  fraudulent  and  void  as  to  creditors.  From 
all  the  evidence,  the  reasonable  inference  is  that  it  was  de- 
signed Thomson  should  retain  a  secret  use  in  the  property, 
and  this  condemns  the  conveyances.  If  Thomson's  purpose 
was  to  retain  this  secret  use,  it  must  have  been  known  to 
Power;  indeed,  Alston  says  Power  told  him  this  was  the  fact. 

Alston  and  Power  were  both  examined  orally  before  the 
court,  and  the  chancellor  hence  had  an  opportunity  to  judge 
of  their  respective  credibility  by  their  appearance  and  bearing 
while  testifying  that  is  denied  to  us.  He  may  have  had  good 
reason  to  disbelieve  the  evidence  of  Power,  and  to  believe 
that  of  Alston. 

The  refusal  of  the  court  to  give  appellant  further  time  to 
obtain  witnesses  on  the  question  of  the  value  of  the  property, 
was  within  the  discretion  of  the  court,  and  the  record  fur- 
nishes no  evidence  of  its  abuse. 

We  see  no  cause  to  disturb  the  decree.  It  is  therefore 
affirmed. 

Decree  affirmed. 


The  Illinois  "Western  Extension  Railroad  Company 

v.- 
Edward  Mayrand. 

1.  Condemnation — sufficiency  of  verdict.  A  verdict  in  a  proceeding  to  con- 
demn land  for  right  of  way  by  a  railroad  company  which  finds  that  the  land 
owner  "  is  entitled  as  compensation  the  sum  of  $420,  and  as  damages  the 
sum  of  $411.25,  a  total  sum  of  $831.25,"  is  sufficiently  certain. 

2.  Same — whether  cross-petition  necessary.  Where  the  petition  for  right  of 
way  for  a  railroad  shows  that  the  defendant  is  the  owner  of  an  entire  tract  of 
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land,  and  the  petitioner  proposes  to  appropriate  a  strip  running  through  the 
tract  described,  it  is  not  necessary  for  the  defendant  to  present  a  counter 
petition  in  order  to  obtain  damages  for  land  not  taken,  in  the  same  proceeding. 

Appeal  from  the  County  Court  of  Kankakee  county ;  tHe 
Hon.  C.  R.  Starr,  Judge,  presiding. 

Messrs.  Lake,  Moore  &  Knott,  for  the  appellant. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court: 

This  is  a  proceeding  to  condemn,  for  the  use  of  appellant,  a 
strip  of  land  (on  which  to  operate  a  railroad)  one  hundred  feet 
wide  and  passing  through  a  section  of  land  belonging  to  ap- 
pellee. The  compensation  was  ascertained  by  a  jury  which 
was  sworn  according  to  law.  By  the  verdict  the  jury  say  they 
"  find  that  Edward  Mayrand  is  entitled  as  compensation  the 
sum  of  $420,  and  as  damages  the  sum  of  $411.25,  a  total  sum 
of  $831.25."  On  this  verdict  judgment  was  entered  authoriz- 
ing the  railroad  company  to  take  the  land  for  the  purposes, 
etc.,  on  payment  of  the  sum  so  found  by  the  jury. 

Appellant  insists  that  the  verdict  is  uncertain,  and  puts  the 
questions,  "Compensation  for  what?  Damages  for  what?" 

The  statute  provides,  "that  private  property  shall  not  be 
taken  or  damaged  for  public  use  without  just  compensation, 
and  that  *  *  *  such  compensation  shall  be  ascertained  by 
a  jury." 

The  language  of  the  verdict  might  have  been  more  explicit, 
but  the  plain  meaning  of  it  is  that  compensation  for  the  land 
taken  is  fixed  at  $420,  and  compensation  for  damages  to  the 
land  not  taken  is  fixed  at  $411.25,  and  that  the  sum  of  $831.25 
is  just  compensation  for  both. 

It  is  insisted  that  no  damages  to  other  land  could  be  assessed 
without  a  counter  petition  by  the  land  owner  setting  up  the 
facts  relied  upon  as  the  basis  for  such  damages. 

Where  the  petition,  as  in  this  case,  shows  that  the  defend- 
ant is  the  owner  of  an  entire  tract  of  land,  and  that  the  peti- 
tioner proposes  to  appropriate  a  strip  running  through  the 
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tract   described,  there  can   be  no  need  of  a  counter  petition. 

The  whole  matter  was  properly  before  the  jury. 

It  is  said  the  amount  is  excessive.    This  we  can  not  inquire 

into.     The  proofs  are  not  preserved  in  the  record.     The  jury 

also  personally  inspected  the  premises.     The  effect  which  such 

inspection  produced  upon  the  judgment  of  the  jury  can  not  be 

estimated  by  this  court  from  anything  found  in  this  record. 

The  judgment  must  be  affirmed. 

Judgment  affirmed. 


Haeeiet  A.  Davis  et  ah 

v. 

John  B.  Mitchell. 

New  trial — on  the  evidence.  In  this  case,  upon  a  question  of  fact  in  respect 
to  an  alleged  settlement  of  accounts  between  the  parties,  this  court  refused  to 
disturb  the  verdict  of  the  jury. 

Appeal  from  the  Circuit  Court  of  "Warren  county;  the 
Hon.  Aethue  A.  Smith,  Judge,  presiding. 

Messrs.  Poetee  &  Moshee,  for  the  appellants. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court: 

This  suit  was  commenced  before  a  justice  of  the  peace  to 
recover  an  alleged  balance  due  plaintiffs  from  defendant  for 
money  by  him  collected  for  their  use.  Before  the  justice 
plaintiffs  recovered  a  judgment  for  $200,  but  on  the  trial  of 
defendant's  appeal  in  the  circuit  court  they  only  recovered 
$75,  and  being  dissatisfied  with  the  amount  of  the  judgment 
in  their  favor  they  bring  the  case  to  this  court  on  appeal. 

Under  the  will  of  their  father — Jacob   Wright,  deceased — 

plaintiffs,  as  sole  legatees  of  the  personal  property  of  his  estate, 

became  entitled  to  a  promissory  note  for  $3100  and  accrued 

interest,  on  parties  residing  in  Galesburg.     It  was  thought  the 

38—93  III. 
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note  was  not  entirely  good,  as  it  was  in  no  way  secured,  and, 
at  defendant's  own  suggestion,  plaintiffs  engaged  him  to  col- 
lect what  he  could  on  the  note  and  obtain  security  for  the 
balance.  Afterwards  defendant  collected  the  interest  and  $100 
of  the  principal  of  the  note,  and  for  the  balance  he  obtained 
from  the  makers  real  estate  mortgage  security. 

On  reporting  what  he  had  done,  to  one  of  plaintiffs,  de- 
fendant had  some  negotiation  with  her  as  to  what  his  compen- 
sation should  be  for  his  services,  and  he  says  it  was  agreed 
with  her  he  should  pay  plaintiffs  the  $100  of  the  princi- 
pal collected  on  the  note  and  $100  of  the  interest,  and  retain 
the  balance  for  his  fees.  At  the  same  time  defendant  says  he 
made  an  arrangement  with  her  to  borrow  the  $200  he  was  to 
pay  to  plaintiffs,  and  give  security  for  the  same  by  mortgage 
on  real  estate.  But  when  he  saw  the  other  plaintiff  the  secu- 
rity offered  was  not  satisfactory,  and  the  proposition  to  borrow 
the  money  was  then  abandoned.  Both  parties  agree  that 
defendant  then  made  a  proposition  to  pay  plaintiffs  $180  in 
cash  in  full  settlement  of  all  matters  between  them,  and  de- 
fendant was  to  give  plaintiffs  a  receipt  for  all  claims  against 
their  father's  estate,  and  plaintiffs  to  give  him  a  receipt  in  full 
of  all  demands. .  Plaintiffs  insist  and  so  testified  that  the 
proposition  was  conditionally  accepted  by  them,  that  it  should 
appear  defendant's  accounts  with  their  father's  estate  were  as 
he  represented  them  to  be.  On  examination  they  say  it  turned 
out  defendant  was  indebted  to  the  estate  in  a  much  larger  sum 
than  he  had  represented  to  them,  and  for  that  reason  they 
afterwards  declined  to  pass  receipts. 

The  parties  all  met  at  the  office  of  Porter,  and  on  plaintiffs 
declining  to  accept  the  $180  in  full  settlement  of  the  matters 
in  dispute,  defendant  tendered  them  that  sum  and  afterwards 
deposited  it  in  a  bank  for  the  use  of  plaintiffs.  It  is  shown 
plaintiffs'  agent  afterwards  drew  the  money  from  the  bank  for 
their  benefit.  Of  this  fact  there  is  no  dispute.  As  to  the 
state  of  defendant's  account  with  the  estate  of  plaintiffs' 
father,  the  evidence  affords  no  clear  understanding.     It  may 
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or  it  may  not  have  been  as  defendant  represented  it.  A  ma- 
jority of  the  court  are,  therefore,  of  opinion  the  verdict  ought 
not  to  be  disturbed,  and  are  further  of  opinion  that  in  view 
of  the  character  of  the  evidence  submitted  there  is  nothing 
in  the  instructions  given  for  defendant  calculated  to  mislead 
the  jury  on  the  issues  involved. 

The  judgment  must  be  affirmed. 

Judgment  affirmed. 


Frederick  A.  Young 

v. 

Peter  G.  Gilbert. 

1.  Libel — evidence — articles  referred  to.  In  an  action  for  libel  in  the  publi- 
cation of  a  card  in  a  newspaper,  in  reply  to  a  previous  card  of  the  plaintiff 
published  in  the  same  paper,  and  to  certain  publications  following  the  same 
in  the  same  issue,  called  "locals,"  to  which  defendant's  card  refers,  and  from 
which  it  makes  quotations,  where  these  words  in  the  latter,  when  read  in 
connection  with  the  publications  of  the  plaintiff,  have  a  signification  very- 
different  from  their  meaning  when  read  alone,  it  is  error  to  refuse  to  allow  the 
defendant  to  give  in  evidence  the  "locals"  referred  to  in  the  plaintiff's  card. 

2.  In  libel  and  slander  it  is  important  to  the  proper  understanding  of  the 
meaning  of  the  words  written  or  spoken,  and  of  the  motives  and  purposes  of 
the  same,  that  it  should  be  shown  to  the  court  and  jury  what  was  the  subject 
matter  about  which  the  defendant  was  writing  or  speaking. 

Appeal  from  the  Circuit  Court  of  Kankakee  county;  the 
Hon.  Nathaniel  J.  Pillsbury,  Judge,  presiding. 

Mr.  "William  Potter,  for  the  appellant. 

Mr.  W.  H.  Eichardson,  and  Mr.  C.  K.  Starr,  for  the 
appellee. 

Mr.  Justice  Dice:ey  delivered  the  opinion  of  the  Court: 

This  is  an  action  for  libel,  by  Gilbert  against  Young.  It 
seems  they  were  rivals  in  business,  each  carrying  on  business 
in  Kankakee  as  bakers,  and  the  plaintiff  as  a  confectioner. 
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There  was  published  in  a  newspaper  of  that  city  a  card  or 
notice  over  the  signature  of  Gilbert,  and  certain  notices  im- 
mediately below  this  card  and  in  the  same  paper,  which 
notices  seemed  to  be  referred  to  in  the  card  to  which  Gilbert's 
name  was  attached — as  "Gilbert's  locals  this  Aveek." 

In  this  card  and  notices  mention  is  made  of  "  two  bakers 
of  this  city,"  and  serious  reflections  are  cast  upon  them  as  to 
their  dealings  with  their  customers,  etc. 

Young  published  in  a  subsequent  issue  of  the  same  paper, 
and  also  in  hand-bill  form,  a  card  over  his  signature,  casting 
reflections  upon  Gilbert's  mode  of  dealing  with  his  customers, 
and  commenting  on  various  phrases  used  in  the  card  of  Gil- 
bert, and  in  the  articles  mentioned  therein  as  locals. 

This  action  is  founded  upon  this  card  of  Young.  Defendant 
pleaded  not  guilty,  as  a  defence  to  the  action,  and  as  to  some 
of  the  matters  in  the  card  he  pleaded  in  justification. 

On  the  trial,  after  the  card  of  Young  had  been  read  in  evi- 
dence, the  defendant  offered  to  read  in  evidence  the  card  pub- 
lished (as  above  stated)  over  the  signature  of  Gilbert,  and 
also  the  notices  immediately  following.  To  this  the  plaintiff 
objected.  The  court  permitted  the  card  over  Gilbert's  signa- 
ture to  be  read,  but  excluded  the  "  locals,"  as  they  were 
called,  which  did  not  purport  to  be  signed  by  Gilbert,  and 
defendant  excepted. 

This,  we  think,  was  error.  In  libel  and  in  slander  it  is 
important  to  the  proper  understanding  of  the  meaning  of  the 
words  written  or  spoken,  and  of  the  motives  and  purpose  of 
the  same,  that  it  should  be  shown  to  the  court  and  jury  what 
was  the  subject  matter  about  which  defendant  was  writing  or 
speaking. 

The  language  of  Young's  card  (which  contains  verbatim 
quotations  from  Gilbert's  card  and  from  the  so-called  locals) 
shows  plainly  that  he  was  commenting  on  these  papers.  There 
are  words  in  Young's  card  which,  when  read  in  connection 
with  the  publications  to  which  they  allude,  have  a  significa- 
tion very  different  from  their   signification   when  read  alone. 
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It  is  said  there  is  no  proof  that  Gilbert  published  these  sub- 
sequent passages.  We  do  not  think  so.  In  the  card  over  his 
signature  he  says:  "Read  all  of  Gilbert's  locals  this  week." 
This  tends  to  prove  that  he  sanctioned  the  publication.  But 
if  it  were  otherwise,  the  first  question  for  the  court  and  jury 
was,  what  was  the  fair  meaning  of  the  words  of  Young  in 
his  card  ?  That  card  professes  on  its  face  to  quote  phrases 
and  extracts  from  something,  and  to  comment  on  these  ex- 
tracts. The  extracts  are  marked  with  quotation  marks  in 
Young's  card;  and  many  of  them  are  not  intelligible  without 
the  context. 

On  the  production  of  these  publications  offered  in  evidence, 
these  very  phrases  (so  quoted  by  Young)  are  found  verbatim, 
and  their  context  shows  what  they  mean.  Thus  and  thus 
only  could  the  true  meaning  of  many  of  the  phrases  of 
Young's  card  be  understood.  They  ought  all  to  have  gone 
to  the  jury.  For  the  error  of  excluding  this  evidence  the 
judgment  in  this  case  must  be  reversed  and  the  cause  re- 
manded for  a  new  trial. 

The  pleadings  in  the  record  are  very  voluminous  and  in 
some  confusion.  The  parties  should  have  leave  to  withdraw 
from  the  files  the  present  pleadings  and  be  allowed  to  plead 
anew,  so  as  to  present  distinct  and  only  material  issues. 

Judgment  reversed. 


George  A.  Shufeldt 

v. 

The  Fidelity  Savings  Bank,  etc. 

1.  Pleading — general  issue  in  assumpsit.  A  plea  of  the  general  issue  in 
assumpsit,  that  the  defendant,  did  not  "promise  in  manner  or  form,"  omitting 
the  words,  "undertake  or,"  is  good,  and  it  is  error  to  sustain  a  demurrer  to 
the  same. 

2.  Practice — special  demurrer — amendment.  If  the  plea  were  defective  in 
this   particular,  it  could  only  be   taken  advantage  of   on  special  demurrer, 
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and  it  would  be  the  duty  of  the  court  to  allow  the  formal  amendment  to  be 
made  at  once,  without  prejudice  to  the  rights  of  the  party  asking  leave. 
Not  to  do  so,  should  leave  be  asked  for  that  purpose,  would  be  an  abuse  of 
discretion. 

Writ  of  Error  to  the  Appellate  Court  of  the  First  Dis- 
trict; the  Hon.  Theodore  D.  Murphy,  presiding  Justice, 
and  Hon.  Geo.  W.  Pleasants  and  Hon.  Joseph  M.  Bailey, 
Justices. 

Messrs.  Shufeldt  &  Westover,  for  the  plaintiff  in  error. 

Mr.  W.  B.  Bradford,  for  the  defendant  in  error. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court: 

The  declaration  in  this  case  was  on  a  promissory  note,  and 
to  which  defendant  pleaded  the  general  issue,  with  notice 
under  the  statute  of  special  matters  of  defence  that  would  be 
relied  on  at  the  trial. 

Plaintiff  interposed  a  general  demurrer  to  the  plea  of  the 
general  issue,  which  was  by  the  court  sustained.  The  plea  is 
in  the  usual  form  of  the  approved  precedents,  except  it  omits 
the  words,  "  undertake  or,"  but  simply  traverses  the  averments 
of  the  declaration  by  the  use  of  the  other  words  contained  in 
such  pleas,  did  not  "promise  in  manner  or  form."  The  objec- 
tion made  is  entirely  too  technical  to  be  sustained  by  this 
court.  The  words,  "undertake,"  and  "promise,"  are  equiva- 
lent words,  and  the  use  of  either  of  them  constitutes  as  effec- 
tual a  traverse  of  a  declaration  in  the  usual  form  in  assumpsit 
as  would  the  use  of  both  of  them. 

But  should  it  be  conceded  the  plea  was  defective  in  the 
particular  indicated,  as  not  conforming  to  approved  precedents, 
it  could  only  be  taken  advantage  of  on  special  demurrer,  and 
it  would  be  the  duty  of  the  court  to  allow  the  formal  amend- 
ment to  be  made  at  once,  without  prejudice  to  the  rights  of 
the  party  asking  leave.     Not  to  do  so,  should  leave  be  asked 
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for  that  purpose,  would  be  an  abuse   of  that  discretion  with 
which  courts  are  clothed  in  such  matters. 

The  judgment  will  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Zebina  Eastman  et  al. 
v. 
Edward  Anthony  et  al. 

Pleading — general  issue.  It  is  error  to  sustain  a  special  demurrer  to  the 
plea  of  the  general  issue  in  assumpsit,  on  the  ground  the  words  "  undertake 
and  promise"  are  used  instead  of  the  words  "undertake  or  promise."  These 
words  being  equivalent,  the  use  of  either  constitutes  as  effectual  a  traverse  as 
both  of  them,  and  it  matters  not  whether  they  are  connected  by  "and"  or  "or." 

Appeal  from  the  Superior  Court  of  Cook  county;  the 
Hon.  Joseph  E.  Gary,  Judge,  presiding. 

Mr.  D.  W.  Jackson,  for  the  appellants : 

If  the  special  cause  of  demurrer  assigned  means  anything,  it 
means  that  a  denial  of  an  undertaking  and  promise  is  not  a 
good  bar  to  an  action  of  assumpsit. 

To  establish  this  it  must  be  shown  that  there  is  a  distinction 
in  the  legal  signification  of  the  two  words.  If  there  is  no  such 
distinction,  then  one  is  simply  surplusage  as  being  tautologi- 
cal. A  plea  that  the  defendant  did  not  undertake,  etc.,  would 
be  good,  as  well  as  a  plea  that  he  did  not  promise. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court: 

The  declaration  in  this  case  is  upon  two  acceptances,  is 
against  defendants  as  partners,  and  contains  also  the  common 
counts  for  goods  sold.  Defendants  pleaded  severally.  One 
of  them  pleaded  the  general  issue  with  the  conclusion  to  the 
country,  and  filed  with  his  plea  an  affidavit  of  merits  as  to  $50 
of  plaintiffs'  claim.     The  other  defendant  pleaded  that  he  did 
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not  "undertake  and  promise"  jointly  with  his  co-defendant, 
as  alleged  in  the  declaration.  To  these  pleas  plaintiffs 
demurred,  and  for  cause  of  demurrer  allege  defendants  have 
used  the  words  "  undertake  and  promise  "  instead  of  "  under- 
take or  promise."  The  court  sustained  the  demurrer,  and 
defendants  standing  by  their  pleas,  final  judgment  was  ren- 
dered against  them  and  plaintiffs'  damages  assessed  by  the  court. 

Without  discussing  the  question  made,  whether  a  party 
may  file  a  joint  demurrer  to  pleas  of  several  defendants  who 
have  severed  in  pleading,  it  is  sufficient  for  the  decision  of  the 
present  case  that  the  demurrer  in  any  event  was  improperly 
sustained. 

As  we  have  said  in  Shufeldt  v.  Fidelity  Savings  Bank,  ante, 
p.  597,  the  words  "undertake"  and  "promise"  are  equivalent 
words,  and  the  use  of  either  of  them  constitutes  as  effectual  a 
traverse  of  a  declaration  in  the  usual  form  in  assumpsit  as 
would  the  use  of  both  of  them.  When  both  words  are  used 
as  in  this  case,  it  is  a  matter  of  no  consequence  whether  they 
are  connected  by  "and"  or  "or."  The  meaning  in  either 
case  is  precisely  the  same. 

On  the  objection  being  made  by  special  demurrer  the  court 
might  have  directed  the  correction  to  be  made  at  once  with- 
out prejudice  so  as  to  conform  to  approved  precedents,  but  it 
was  not  material  it  should  do  so.  The  objection  is  too  frivo- 
lous to  be  seriously  considered. 

The  judgment  will  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 
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Jesse  Hoyt  et  al 


Chicago,  Burlington  and  Quincy  Eailroad  Company. 

1.  Railroads — not  compelled  to  deliver  grain  to  a  warehouse  off  its  road.  A 
railroad  corporation  will  only  be  compelled  to  deliver  grain  in  the  particular 
"warehouse  or  elevator  to  which  it  is  consigned  when  such  warehouse  or  ele- 
vator is  upon  the  line  of  its  road.  But  the  line  of  the  road  is  not  necessarily 
confined  to  tracks,  side  tracks,  and  switches  by  it  owned  or  leased. 

2.  If  a  railroad  corporation  has  already  purchased,  or  secured  by  contract 
or  otherwise,  the  legal  right  to  use  the  track  of  another  road  necessary  to  reach 
a  particular  warehouse  or  elevator,  then  such  warehouse  or  elevator  may  be 
considered  as  being  upon  its  line.  But  when  it  has  to  run  over  the  track  of 
another  company,  for  the  use  of  which  it  has  no  license  or  contract,  to  reach  such 
warehouse  or  elevator,  it  can  not  be  compelled  to  run  over  such  track  in  order 
to  deliver  grain. 

3.  Same — constitutional  provision  in  relation  to  delivery  of  grain.  The  mandate 
of  the  constitution  in  respect  to  the  delivery  of  grain  shipped  in  bulk,  at  the 
warehouse  or  elevator  to  which  it  is  consigned,  must  be  understood  to  be  con- 
fined to  a  delivery  by  the  common  carrier  at  the  warehouse  or  elevator  where 
consigned  when  such  delivery  can  be  made  by  availing  itself  of  tracks  it  has 
the  legal  right  to  employ  or  use. 

4.  Same — right  to  remove  track  connecting  with  that  of  another  company  leading 
to  warehouse.  Where  a  railroad  company  built  a  side  track  from  its  road  con- 
necting with  a  side  track  of  another  company  leading  to  a  public  warehouse, 
whereby  it  could  reach  such  warehouse  over  a  part  of  the  track  of  such  other 
company,  and  the  circuit  court  enjoined  it  from  removing  such  connecting 
track,  it  was  held,  that  in  view  of  the  statutory  provisions  that  every  railroad 
corporation  shall  permit  connections  to  be  made,  there  was  no  error  in  enjoin- 
ing the  removal  of  the  track  at  the  suit  of  the  owners  of  the  warehouse. 

Appeal  from  the  Appellate  Court  of  the  First  District ; 
the  Hon.  Theodore  D.  Murphy,  presiding  Justice,  and  Hon. 
Geo.  W.  Pleasants  and  Hon.  Joseph  M.  Bailey,  Justices. 

On  the  27th  day  of  November,  1876,  appellants  exhibited 
their  bill  in  chancery  in  the  circuit  court  of  Cook  county, 
praying  for  an  injunction  to  restrain  the  Chicago,  Burlington 
and  Quincy  Eailroad  Company  from  taking  up  a  certain  side 
track  connecting  the  main   track  of  said   company's  railroad 
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with  a  track  running  to  a  certain  grain  warehouse  in  Chi- 
cago, known  as  the  "  Union  Elevator."  The  complainants  are 
the  owners  of  an  undivided  three-fourths  of  said  warehouse, 
and  Armour  and  Hunger,  two  of  the  appellees,  own  the  re- 
maining one-fourth ;  but  they,  having  interests  in  the  subject 
matter  of  the  suit  adverse  to  the  complainants,  were  joined 
with  the  Chicago,  Burlington  and  Quincy  Railroad  Company 
as  defendants  to  the  bill. 

An  injunction  pendente  lite  was  granted  as  prayed  for,  and 
afterward,  on  the  5th  day  of  April,  1877,  the  complainants 
filed  a  supplemental  bill,  charging  that  said  company  had  re- 
fused to  deliver  at  said  warehouse  certain  car  loads  of  grain 
received  by  it  consigned  thereto,  and  were  refusing  to  receive, 
for  transportation,  grain  consigned  to  said  warehouse,  and 
praying  that  said  company  be  commanded  to  receive  grain  so 
consigned,  and  to  deliver  the  same  to  said  warehouse,  and  be 
restrained  and  enjoined  from  refusing  so  to  do.  Issues  were 
duly  formed  upon  both  said  original  and  supplemental  bills, 
by  answers  and  replications,  and  the  cause  being  heard  in  the 
circuit  court  upon  the  pleadings  and  evidence,  a  decree  was 
rendered  in  favor  of  the  complainants,  against  said  railroad 
company,  in  accordance  with  the  prayer  of  both  the  original 
and  supplemental  bills. 

From  that  decree  an  appeal  was  prosecuted  to  the  Appellate 
Court  for  the  First  District.  In  the  Appellate  Court  the 
decree,  so  for  as  it  was  based  upon  the  original  bill  and  merely 
enjoined  the  removal  of  the  side  track  in  controversy,  was 
affirmed,  but  so  far  as  it  was  predicated  upon  the  supplemental 
bill  was  reversed,  and  the  cause  was  remanded  to  the  circuit 
court  with  instructions  to  modify  the  decree  by  striking  out 
all  the  relief  decreed  under  the  supplemental  bill  and  to  dis- 
miss the  supplemental  bill.  From  the  judgment  of  the  Ap- 
pellate Court  this  appeal  was  taken  to  this  court.  Numerous 
errors  and  cross-errors  are  assigned. 

It  appears,  from  the  evidence,  that  the  warehouse  in  ques- 
tion was  built  in  1861,  by  Charles  M.  Smith  and  Albert  Sturgis, 
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in  pursuance  of  a  certain  agreement  between  them  and  the 
Chicago  and  Joliet  Railroad  Company,  made  on  the  26th  day 
of  August,  1861.  By  this  agreement,  Smith  and  Sturgis  un- 
dertook to  construct,  maintain  and  operate  said  warehouse, 
and  receive  and  store  therein  all  grain  transported  thereto  by 
said  company,  observing,  in  so  doing,  the  rules  customary  with 
other  similar  warehouses  in  Chicago,  and  exacting  a  compen- 
sation for  storage  no  greater  than  that  charged  by  other  similar 
warehouses.  Said  Smith  and  Sturgis  also  agreed  to  furnish  to 
said  railroad,  company,  free  of  cost,  the  necessary  ground 
adjoining  said  warehouse,  and  between  the  same  and  said  com- 
pany's railroad,  for  laying  down  tracks,  side  tracks  and  turn- 
outs. Said  company,  on  its  part,  agreed  to  lay  all  necessary 
tracks,  side  tracks  anS  turn-outs  to  said  warehouse,  for  the  use 
of  said  railroad  and  warehouse,  in  the  best  practicable  manner, 
for  the  mutual  benefit  and  convenience  of  the  respective  par- 
ties to  said  agreement,  reserving  the  right  to  remove  said 
tracks,  in  case  any  of  the  covenants  or  agreements  on  the  part 
of  said  Smith  and  Sturgis  should  not  be  fully  complied  with. 
Said  company  further  agreed  to  deliver  or  cause  to  be  deliv- 
ered to  said  warehouse,  all  grain  transported  over  its  railroad, 
from  all  points  southward  of  Chicago,  discriminating  therein 
in  favor  of  said  Smith  and  Sturgis  as  against  other  warehouse- 
men in  Chicago,  provided  it  could  do  so  legally  and  without 
prejudice  to  its  own  interests.  Upon  the  construction  of  said 
warehouse  the  Chicago  and  Joliet  Railroad  Company,  or  its 
lessee  and  successor,  the  Chicago  and  Alton  Railroad  Com- 
pany, laid  down  two  tracks  running  from  the  main  track  of 
what  is  now  the  Chicago  and  Alton  Railroad,  into  said  ware- 
house, and  also  constructed  in  front  of  and  about  said  ware- 
house, side  tracks,  turn-outs,  etc.,  sufficient  for  the  convenient 
and  economical  delivery  of  grain  by  it  to  said  warehouse. 
For  several  years  after  its  erection  this  warehouse  was  the 
principal  if  not  the  only  place  in  use  for  the  storage  of  grain 
shipped  to  Chicago  over  the  Chicago  and  Alton  Railroad,  but 
within   the   past    few  years  several   other   similar  warehouses 


604  Hoyt  et  al  v.  C.,  B.  &  Q.  R.  R.  Co.       [Sept,  T. 

Statement  of  the  case. 

have  been  built  on  the  line  of  said  road,  which  now  compete 
with  it  for  this  business.  With  the  exception  only  of  such 
grain  as  has  been  delivered  to  it  by  the  Chicago,  Burlington 
and  Quincy  Railroad  Company,  the  sole  business  of  this  ware- 
house has  been  the  storage  of  grain  shipped  over  the  Chicago 
and  Alton  railroad. 

The  evidence  shows  that  there  are  in  existence  in  Chicago, 
on  the  line  of  the  Chicago,  Burlington  and  Quincy  railroad, 
three  grain  warehouses,  known  as  the  Burlington  Elevators 
A,  B  and  C,  of  sufficient  capacity  to  store  all  grain  shipped 
over  that  road,  and  furnished  with  all  tracks,  side  tracks, 
turn-outs,  etc.,  necessary  for  the  convenient  and  economical 
delivery  of  grain  thereto  by  that  road.  In  the  year  1866,  in 
consequence  of  the  destruction  by  fire  of  one  of  these  ware- 
houses, and  of  unusually  large  shipments  of  grain,  the 
Chicago,  Burlington  and  Quincy  Railroad  Company,  to  pro- 
vide for  the  additional  storage  required  by  the  emergency,  laid 
a  side  track  running  from  its  own  main  track,  and  connecting, 
about  fifteen  feet  from  the  entrance  to  the  Union  Elevator, 
with  one  of  the  tracks  running  into  that  elevator.  So  far  as 
appears,  no  express  permission  was  given  by  the  Alton  com- 
pany to  form  this  connection,  nor  does  there  seem  to  have 
been  any  objection  thereto  made  by  said  company,  or  by  the 
owners  of  the  warehouse.  By  means  of  the  connection  thus 
established  the  Chicago,  Burlington  and  Quincy  Railroad 
Company  was  enabled  to  reach  the  Union  Elevator,  and  during 
the  year  1866  about  one  thousand  car-loads  of  grain  were 
delivered  thereto  by  said  company.  In  the  year  1868  this 
side  track  was  removed  by  said  company,  thus  severing  its 
connection  with  said  warehouse. 

Shortly  afterward,  Messrs.  Munn  and  Scott,  who,  at  the 
time,  were  managers  and  part  owners  of  the  Union  Elevator, 
applied  to  said  company  to  re-lay  said  track,  so  as  to  enable 
the  Michigan  Central  Railroad  Company  to  thereby  reach 
said  elevator,  for  the  purpose  of  receiving  grain  therefrom  for 
transportation    to    the    East;   and,   on   their  application,  the 
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track  was  re-laid,  upon  an  express  agreement  or  understand- 
ing, as  is  now  alleged,  that  it  should  be  used  for  no  other 
purpose  except  for  the  removal  of  grain  from  said  warehouse. 
It  does  not  appear  that  the  track  since  being  re-laid  has  been 
used  for  any  other  purpose  than  for  shipping  out  grain,  ex- 
cepting that  in  1873  about  two  hundred  car-loads  of  grain, 
mostly  damaged,  were  delivered  to  this  elevator  by  the 
Chicago,  Burlington  and  Quincy  Railroad  Company.  This 
delivery  was  made  under  very  considerable  disadvantages, 
owing  to  the  fact  that  the  doorways  of  the  elevator  were  so 
low  as  not  to  admit  of  the  entrance  of  the  cars  of  that  com- 
pany, without  the  removal  of  the  brakes. 

It  appears  that  defendants,  Armour  and  Munger,  who  are 
joint  owners  with  the  complainants  in  the  Union  Elevator, 
are  largely  interested  in  the  Burlington  elevators,  with  which 
the  complainants  are  seeking  to  bring  the  Union  Elevator 
into  competition.  With  a  view  to  placing  the  Union  Eleva- 
tor in  direct  competition  with  the  Burlington  elevators,  for  the 
storage  of  the  grain  shipped  over  the  Chicago,  Burlington 
and  Quincy  railroad,  the  complainants,  in  the  year  1874, 
caused  the  Union  Elevator  to  be  completely  rebuilt,  and  the 
doorways  enlarged  so  as  to  admit  the  Burlington  cars,  at  an 
expense  of  something  over  $100,000.  Armour  and  Munger 
being,  as  it  seems,  in  ignorance  of  the  purpose  for  which  these 
repairs  were  being  made,  gave  their  consent  thereto,  and  paid 
their  proportion  of  the  expense  incurred.  There  is  no  pretence 
that,  up  to  the  time  of  filing  of  the  original  bill,  any  efforts 
or  attempts  had  been  made  by  the  complainants  to  obtain 
shipments  of  grain  to  their  warehouse  over  the  Chicago,  Bur- 
lington and  Quincy  railroad;  but  it  is  expressly  averred  that 
they  had  refrained  from  so  doing  in  consequence  of  the  hos- 
tility of  that  company,  and  a  fear  that  should  they  attempt  to 
obtain  such  shipments,  the  connection  between  said  railroad 
and  their  warehouse  would  be  instantly  severed  by  the  re- 
moval of  said  side  track.  Having  obtained  their  injunction 
restraining  the  removal  of  the  track,  they  seem  to  have  com- 
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menced  soliciting  shipments  of  grain  to  their  warehouse,  and 
having  obtained  certain  consignments  which  the  company 
refused  to  deliver  to  them,  the  company  at  the  same  time,  as 
is  alleged,  instructing  its  agents  along  its  line  to  receive  for 
shipment  no  grain  consigned  to  said  warehouse,  the  supple- 
mental bill  was  filed. 

It  is  insisted  that  the  complainants  are  not  entitled  to  a 
decree,  because  the  Union  Elevator  is  not  upon  the  line  of 
road  of  the  Chicago,  Burlington  and  Quincy  Eailroad  Com- 
pany, and  can  only  be  reached  by  the  use  of  a  track  belonging 
to  the  Chicago  and  Alton  Eailroad  Company,  the  use  of 
which,  for  that  purpose,  has  not  been  secured. 

The  president  of  the  Chicago  and  Alton  Eailroad  Com- 
pany was  examined  as  a  witness,  and,  from  his  testimony,  it 
appears  that  the  tracks  leading  to,  as  well  as  those  inside  the 
elevator,  were  built  by  his  company  out  of  its  own  materials, 
and  that  ever  since  they  were  built,  said  company  had  had 
charge  of  said  tracks,  and  kept  the  same  in  repair. 

He  says  the  Chicago  and  Alton  Eailroad  Company  had 
never,  to  his  knowledge,  given  any  license  to  the  Chicago, 
Burlington  and  Quincy  Eailroad  Company  to  run  its  cars 
over  said  track,  nor  had  it,  to  his  knowledge,  interposed  any 
specific  objection  to  such  use  of  said  tracks,  except  that  on 
one  or  more  occasions  it  had  claimed  the  first  right  to  the  use 
of  the  warehouse,  though  it  never  had  claimed  an  exclusive 
right  thereto.  When  his  company  had  no  occasion  to  use  said 
tracks,  he  supposed  the  owners  of  the  ground  had  a  right  to 
put  them  to  other  uses,  but  when  it  did  use  them,  it  had  a 
right  to  them  in  preference  to  any  one  else. 

Mr.  Melville  W.  Fuller,  for  the  appellants: 

1.  The  Appellate  Court  erred  in  finding  that  the  Union 
Elevator  is  not  on  the  line  of  appellee's  railroad,  and  in  the 
conclusion,  as  matter  of  law,  that  complainants  were  com- 
pelled to  show  affirmatively  that  the  defendant  company  had 
acquired,  by  purchase  or  otherwise,  an   absolute  right  to  use 
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the  fifteen  feet  it  was  in  the  habit  of  using  and  the  connection 
it  had  made  by  consent.  Citing  Chicago  and  Alton  Railroad 
Co.  v.  The  People,  67  111.11;  Chicago,  Burlington  and  Quincy 
Railroad  Co.  v.  The  People,  77  id.  451 ;  Chicago  and  North- 
western Railroad  Co.  v.  The  People,  56  id.  382 ;  The  People, 
etc.  v.  Chicago  and  Alton  Railroad  Co.  55  id.  95 ;  Vincent  v. 
Chicago  and  Alton  Railroad  Co.  49  id.  41. 

2.  It  is  now  the  law  that  the  defendant  must  deliver  to  any 
elevator  which  "can  be  reached  by  any  track  owned,  leased 
or  used,  or  which  can  be  used"  by  it.  Const,  art.  xi,  sec.  5, 
Rev.  Stat.  1874,  p.  80;  Rev.  Stat.  1874,  p.  815,  sec.  82. 

3.  Unless  the  people  in  the  adoption  of  the  constitution, 
and  the  General  Assembly  in  the  enactment  of  the  statute, 
can  not  compel  such  delivery,  the  objection  can  not  prevail. 
But  the  question  is  no  longer  open  to  debate.  Munn  et  al.  v. 
The  People,  94  U.  S.  113;  Same  v.  Same,  69  111.  80;  Chicago 
and  Alton  Railroad  Co.  v.  The  People,  67  id.  17;  Chicago, 
Burlington  and  Quincy  Railroad  Co.  v.  The  People,  77  id.  444; 
Olcott  v.  Supervisors,  16  Wall.  695;  The  People,  etc.  v.  Chicago, 
Burlington  and  Quincy  Railroad  Co.  94  U.  S.  155. 

4.  It  can  not  properly  be  objected  here  that  a  mandamus 
or  decretal  order  will  not  be  issued  to  compel  the  perform- 
ance of  an  act  which  the  court  has  not  complete  authority  to 
require  to  be  done; — that  can  only  be  urged  in  cases  where 
the  want  of  power  to  comply  appears  affirmatively  upon  the 
face  of  the  record,  which  is  not  this  case.  It  is  enough  that 
complainants  here  show  the  defendant  can  use  the  track  in 
question.  The  possibility  of  foreign  intervention  is  not  an 
excuse  for  non-compliance. 

5.  The  existence  of  jurisdiction  to  award  a  mandatory 
injunction  is  beyond  all  doubt.  Robinson  v.  Lord  Byron,  1 
Bro.  C.  C.  588;  Great  N.  of  Eng.  R.  Co.  v.  C  R.  Co.  1  Coll. 
507;  Henry  v.  Smith,  1  K.  &  F.  392 ;  Attorney  General  v. 
Borough  of  Birmington,  4  id.  547;  Rogers  L.  and  M.  Works  v. 
Erie  Railway  Co.  20  N.  J.  Eq.  390;  Fry  on  Specific  Perform- 


608  Hoyt  et  al.  v,  C,  B.  &  Q.  R.  R.  Co.       [Sept.  T. 

Brief  for  the  Appellee. 

a  nee,  433;  2  Redfield  on  Railways,  356;  Story's  Eq.  Jur.  sec. 
S61. 

6.  Under  our  constitution  and  law,  if  the  company  took 
up  this  track,  it  would  be  compelled  by  mandamus  or  other 
appropriate  action  to  replace  it.  Rex  v.  Severn  and  Wye 
Railway,  2  B.  &  Aid.  646 ;  State  v.  H.  and  N.  Railroad  Co. 
29  Conn.  538. 

Messrs.  Goudy,  Chandler  &  Skinner,  for  the  appellee : 

1.  The  Union  Elevator  is  not  on  the  line  of  appellee's 
road,  and  can  not  be  reached  by  any  track  owned,  leased,  or 
which  can  be  legally  used  by  said  company.  Citing  Vincent  v. 
Chicago  and  Alton  Railroad  Co.  49  111.  45,  The  People  ex  rel. 
v.  Chicago  and  Northwestern  Railway  Co.  55  id.  95 ;  Chicago 
and  Northwestern  Railway  Co.  v.  The  People,  56  id.  367. 

2.  The  constitutional  provision  can  not  impair  the  obliga- 
tion of  a  contract  any  more  than  if  it  was  in  a  statute.  Rouse 
v.  Home  of  the  Friendless,  8  Wall.  430 ;  Rouse  v.  Washington 
TJn.  id.  439.  The  constitution  does  not  determine  what  is  a 
part  of  the  line.     That  is  left  to  judicial  determination. 

3.  On  the  facts  presented  by  the  record,  a  court  of  equity 
will  not  compel  the  railroad  company  to  receive  and  deliver 
grain. 

4.  A  mandatory  decree  ought  not  to  be  entered.  High 
on  Injunc.  sec.  2;  Lane  v.  Newdigate,  10  Yesey,  192;  Irenberg 
v.  East  India  Co.  33  L.  J.  Ch.  392. 

5.  The  railroad  company  has  the  right  to  take  up  the  track 
connecting  with  the  Alton  road.  Citing  Spruance  case,  57  111. 
436 ;  Heyl  v.  P.,  W.  and  B.  R.  R.  Co.  51  Pa.  St.  469 ;  State 
v.  H.  and  M.  R.  R.  Co.  29  Conn  538. 

Messrs.  Williams  &  Thompson,  also  for  the  appellee: 
The  remedy  provided  in  section  17  of  the  act  of  1871,  enti- 
titled  "An  act  to  establish   a  Board  of  Railroad   and  Ware- 
house Commissioners,  and  prescribe  their  powers  and  duties, 
is  an  exclusive  remedy. 
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The  side  track  which  it  is  sought  to  compel  the  defendant 
company  to  use,  crosses  public  streets  in  the  city  of  Chicago. 
A  license  or  permission  from  the  city  is  necessary  to  be 
obtained  before  their  use  can  be  made  lawful,  and  none  such 
has  been  granted.  Citing  Hempstead  ease,  55  111.  95,  Ex  parte 
Paine,  1  Hill,  666,  Ex  parte  Clapper,  id.  548. 

Mr.  Charles  B.  Lawrence  closed  the  case  in  an  oral  ar- 
gument in  behalf  of  appellants. 

Mr.  Justice  Baker  delivered  the  opinion  of  the  Court: 

In  Vincent  v.  Chicago  and  Alton  Railroad  Co.  49  111.  33,  it 
was  held  by  this  court  a  railway  company  could  not  be 
required  by  legislative  enactment  to  transport  freight  beyond 
its  own  line  of  road,  but  that  the  22d  section  of  the  Ware- 
house act  of  1867  was  valid  as  to  the  warehouses  upon  such 
line.  It  was  also  there  held  that  when,  for  a  valid  considera- 
tion, the  company  had  permitted  a  connection  with  its  line  to 
be  made  and  a  side  track  to  be  laid,  for  the  use  of  a  particular 
lot  of  ground,  and  in  order  to  transport  to  such  lot  heavy 
articles  of  freight,  then  such  side  track  was  to  be  considered 
as  a  part  of  its  line  for  the  purposes  of  delivery. 

The  same  doctrine  was  iterated  in  The  People  ex  rel.  Hemp- 
stead v.  Chicago  and  Alton  Railroad  Co.  55  111.  95,  and  it 
was  there  said,  to  compel  a  railroad  company  to  receive  and 
deliver  freights  off  and  beyond  their  own  line  would  be  not 
only  oppressive,  and  involve  their  business  in  inextricable 
confusion,  but  would  impose  burdens  and  responsibilities 
upon  them  which  they  never  contracted  to  assume. 

In  Chicago  and  Northwestern  Railway  Co.  v.  The  People,  56 
111.  367,  it  was  said  the  rule  announced  in  the  Vincent  case 
did  not  compel  the  delivery  of  grain  at  an  elevator  merely 
because  the  delivery  was  physically  possible.  And  it  was 
there  held  the  Wisconsin  and  Milwaukee  divisions  of  the 
Northwestern  company  and  the  Galena  division  of  said  com- 
pany, though  belonging  to  the  same  corporation  and  having 
39—93  III. 
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a  common  name,  and  although  connected  by  rail,  were,  under 
the  peculiar  circumstances  of  that  case,  for  the  purposes  of 
transportation,  substantially  different  roads. 

We  may  take  it  then  as  the  established  doctrine,  that  a 
railroad  corporation  will  only  be  compelled  to  deliver  grain 
in  the  particular  warehouse  or  elevator  to  which  it  is  con- 
signed when  such  warehouse  or  elevator  is  upon  the  line  of  its 
road.  Of  course,  the  line  of  the  road  would  not  necessarily 
be  confined  to  tracks,  side  tracks  and  switches  by  it  owned 
or  leased.  But  the  mere  fact  a  company  sometimes  actually 
makes  use  of  a  track,  does  not  of  itself,  and  under  all  circum- 
stances, constitute  such  track  a  part  of  the  road  of  the  corpo- 
ration. In  The  People  v.  Chicago  and  Alton  Railroad  Co. 
supra,  although  the  company  had  previously,  in  repeated 
instances,  delivered  freight  at  the  elevator  of  relators  by  use 
of  a  switch  track  belonging  to  another  company,  yet  it  was 
expressly  held  it  could  not,  in  the  absence  of  an  existing  con- 
tract to  justify  such  use,  be  compelled  to  so  deliver,  and  could 
not  be  coerced  to  purchase  from  the  other  company  the  right 
to  make  such  delivery. 

We  regard  that  case  as  decisive  of  this.  If  a  railroad  cor- 
poration has  already  purchased  or  secured,  by  contract  or 
otherwise,  the  legal  right  to  use  the  track  of  another  road 
necessary  to  reach  a  particular  warehouse  or  elevator,  then 
such  warehouse  or  elevator,  for  the  purposes  of  delivery,  may 
be  considered  as  being  upon  its  line.  But  here,  in  order  to 
arrive  at  the  Union  Elevator,  there  are  fifteen  feet  of  railroad 
track,  belonging  to  the  Chicago  and  Alton  Railroad  Company, 
that  the  defendant  company  would  be  compelled  to  run  over, 
and  which  it  has  no  legal  right  to  use.  Under  the  evidence 
in  this  record,  there  is  no  pretence  for  saying  it  has  a  license 
from  the  Alton  company  for  so  doing;  and  the  testimony  of 
the  president  of  that  company  rebuts  any  such  presumption. 
The  most  that  can  be  said  is,  that  company,  thus  far,  has 
interposed  no  objection  to  such  employment  of  the  track  when 
not  itself  using  it.     This  acquiescence  is  merely  voluntary, 
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and  may  at  any  moment  cease.  A  court  would  hardly  assume 
to  compel  the  defendant  corporation  to  do  that  which  the  cor- 
poration has  no  legal  right  to  do.  We  said  in  the  Hempstead 
case:  "That  a  railroad  company  may,  by  special  agreement, 
run  their  cars  over  the  track  of  another,  is  not  doubted,  but 
that  they  can  be  compelled  to  do  so,  is  not  and  can  not  be 
admitted."  So,  here,  although  this  company  has  occasionally 
run  its  cars  over  this  track  of  the  Alton  company  by  the  mere 
acquiescence  of  that  company,  and  because  not  prevented 
therefrom,  yet  that  it  can  be  compelled  to  do  so  does  not  fol- 
low. 

The  Vincent  case  was  essentially  different  from  this.  There, 
the  only  party  having  a  legal  right  to  object  to  the  desired 
employment  of  the  tracks  had  himself  provided  them  for  the 
express  purpose  of  such  use,  and  was  insisting  upon  the 
delivery;  while  here,  the  Alton  company,  which  laid  and 
keeps  in  repair,  and  has  charge  of  the  track,  and  a  part  of 
whose  line  of  road  it  forms,  is  no  party  to  this  suit,  and  the 
scope  and  theory  of  the  bill  is,  that  said  fifteen  feet  of  rail- 
road track  is  part  and  parcel  of  the  line  of  the  Chicago,  Bur- 
ling and  Quincy  company. 

The  fifth  section  of  article  13  of  the  constitution  of  1870 
provides  as  follows :  "All  railroad  companies  receiving  and 
transporting  grain  in  bulk  or  otherwise,  shall  deliver  the 
same  to  any  consignee  thereof,  or  any  elevator  or  public  ware- 
house to  which  it  may  be  consigned,  provided  such  consignee, 
or  the  elevator  or  public  warehouse,  can  be  reached  by  any 
track  owned,  leased  or  used,  or  which  can  be  used  by  such 
railroad  companies;  and  all  railroad  companies  shall  permit 
connections  to  be  made  with  their  track,  so  that  any  such  con- 
signee, and  any  public  warehouse,  coal  bank  or  coal  yard,  may 
be  reached  by  the  cars  on  said  railroad." 

The  effect  of  this  constitutional  provision  may  be  to  change 
the  rule  announced  in  The  People  ex  rel.  Spruance  v.  Chicago 
and  Northtvestern  Railway  Co.  57  111.  436,  and  other  cases, 
that,  by  the   common   law,  railroad   companies   could   not  be 
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constrained  to  permit  individuals  to  connect  side  tracks  of 
their  own  with  the  tracks  of  the  companies,  in  order  to  enable 
the  latter  to  carry  grain  to  warehouses  or  elevators  which 
have  been  erected  off  their  lines  of  road ;  as,  also,  the  rule 
where  two  roads  or  divisions  are  owned  or  leased  by  one  cor- 
poration and  are  connected  by  rail.  But  here,  this  fifteen 
feet  of  railroad  track — and,  so  far  as  legal  principle  is  in- 
volved, it  may  as  well  be  that  insignificant  distance  as  a  much 
greater — is  not  owned,  or  leased,  or  used  by  any  claim  of 
right  by  the  defendant  company.  Nor  is  this  a  case  where 
the  owner  of  an  elevator  has  constructed  a  side  track,  and  is 
seeking  permission  to  form  a  connection  with  the  track  of  the 
railroad;  nor  yet  is  it  a  case  wherein  the  complainants  are 
proceeding  not  only  against  the  defendant  company,  but  also 
against  the  Chicago  and  Alton  company,  as  owner  of  the  side 
track  that  leads  into  the  elevator,  to  compel  a  delivery  by  the 
defendant  company,  at  the  junction  of  the  tracks,  to  the  Alton 
company,  and  a  delivery  by  the  latter  in  the  elevator. 

We  are  unable  to  perceive  wherein  the  section  quoted  from 
the  constitution  changes  the  law  so  far  as  regards  the  case  in 
hand.  As  was  well  said  by  the  Appellate  Court,  in  giving 
their  reasons  for  the  reversal  of  the  decree  herein,  "  we  can 
not  suppose  it  to  be  the  intention  of  the  constitution  to 
impose  upon  railroad  corporations  the  duty  of  performing 
any  act  which  they  have  no  legal  right  to  perform.  To  the 
extent  of  their  legal  rights  and  powers,  the  mandate  of  the 
constitution  is  doubtless  operative.  If  the  place  of  consign- 
ment can  be  reached  by  any  track  of  which  the  railroad  com- 
pany is  the  owner  or  lessee,  or  in  the  lawful  use,  or  which  can 
be  lawfully  and  rightfully  used  by  it,  the  company  is  bound 
to  deliver  at  that  place.  This,  however,  we  think  is  the 
extent  of  the  duty  imposed  by  the  constitution.  The  con- 
trary interpretation  would  involve  the  fundamental  law  in  the 
absurdity  of  commanding  the  performance  of  an  unlawful 
act." 
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Where  a  railroad  company  has  given  no  license  or  permis- 
sion to  another  company  to  use  their  tracks,  then  such  tracks 
never  become  a  part  of  the  line  of  road  of  the  other  com- 
pany. We  understand  that,  as  matter  of  fact,  the  lines  of  all 
the  numerous  railroads  leading  into  Chicago  are  connected; 
so  that,  physically,  it  is  possible  grain  reaching  that  city,  in 
bulk,  on  any  one  of  these  roads  could  be  delivered  by  the 
carrier  in  any  of  the  elevators  or  public  warehouses  connected 
by  side  track  or  switch  with  any  of  the  other  roads.  To  hold 
the  law  forces  such  delivery,  regardless  of  a  requirement  of 
legal  right  vested  in  the  carrier  to  so  make  use  of  these  tracks 
of  other  companies,  would  lead  to  results  most  disastrous, 
and  would  be  subversive  of  the  vested  rights  of  railroad  cor- 
porations. The  mandate  of  the  constitution  must  necessarily 
be  understood  to  be  confined  to  a  delivery  by  the  common  car- 
rier at  the  warehouse  or  elevator  where  consigned,  when  such 
delivery  can  be  made  by  availing  itself  of  tracks  it  has  the 
legal  right  to  employ.  In  our  view,  this  point  is  conclusive  of 
the  case,  and  it  is  needless  to  consider  the  other  questions  dis- 
cussed by  counsel  for  appellants  and  raised  by  his  assignments 
of  error. 

Under  the  circumstances  connected  with  the  laying  of  the 
track  that  reaches  from  the  Burlington  main  track  to  the  Alton 
track  running  into  the  elevator,  and  in  view  of  the  statutory 
provision  that  every  railroad  corporation  shall  permit  con- 
nections to  be  made  and  maintained  with  its  track  to  and  from 
any  and  all  public  warehouses  where  grain  is  or  may  be  stored, 
and  the  further  requirement  that  every  such  corporation  shall 
receive  and  deliver  all  grain  consigned  to  its  care  for  trans- 
portation at  the  crossings  and  junctions  of  all  other  railroads, 
we  are  not  prepared  to  say  the  portion  of  the  decree  rendered 
by  the  circuit  court  that  was  based  on  the  original  bill  and 
affirmed  by  the  Appellate  Court  was  erroneous. 

The  judgment  of  the  Appellate  Court  is  affirmed. 

Judgment  affirmed. 
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ABATEMENT. 

Plea  in  abatement — attachment. 

1.  After  release  of  property.  After  the  approval  of  a  recognizance  for 
the  payment  of  whatever  judgment  the  plaintiff  may  recover  in  a  suit 
brought  by  attachment,  and  an  order  dissolving  the  attachment  and  re- 
storing the  property  attached,  no  plea  in  abatement  traversing  the  grounds 
for  the  writ  can  be  entertained,  and  if  filed  there  is  no  error  in  striking 
the  same  from  the  files.     Hill  v.  Harding  et  al.  77. 

ACCRETIONS. 
When  they  pass  to  grantee  of  land. 

1.  Where  land  is  conveyed  bounded  on  one  side  by  Lake  Michigan, 
the  line  between  the  land  and  the  water  will  form  a  boundary,  and  such 
line  will  follow  the  receding  water,  and  the  accretion  thus  formed  will 
pass  to  the  grantee,  not  as  appurtenant  to  the  land  granted,  but  as  a 
part  of  it.  The  rule  is  the  same  where  a  lot  is  described  by  reference  to 
a  recorded  map  or  plat  showing  a  boundary  by  the  lake  on  one  side. 
Chicago  Dock  and  Canal  Co.  v.  Kinzie,  415. 

ACTIONS. 

Suit  prematurely  brought. 

1.  Subsequent  agreement  not  fulfilled.  Notwithstanding  an  agreement 
entered  into  between  the  parties  to  a  mortgage,  by  which,  upon  certain 
considerations  and  conditions,  the  mortgagee  was  to  extend  the  time  of 
payment  of  the  mortgage  debt,  if  the  mortgagor  fails  to  perform  the  new 
agreement  on  his  part  he  can  not  insist  a  suit  brought  to  foreclose  the 
mortgage  is  prematurely  brought  merely  because  the  proposed  extended 
time  has  not  elapsed.      Wood  et  al.  v.  Whelen,  153. 
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Attempt  to  make  payment  by  draft. 

2.  And  failure  therein — right  to  sue  on  original  indebtedness.  If  a  plaintiff 
pays  out  money  at  the  defendant's  request,  and  the  defendant  indorses 
his  own  draft  payable  to  himself  as  an  attempt  at  payment  to  the  plain- 
tiff, having  no  funds  to  draw  against,  and  afterwards  forbids  payment  of 
the  draft,  the  plaintiff  will  have  the  right  to  abandon  the  draft  and  re- 
cover for  the  money  advanced,  with  interest.      Thayer  v.  Peck,  357. 

Election  of  remedy. 

3.  As  against  either  of  two  persons,  as,  against  the  maker  of  a  note,  or 
against  a  pledgee  of  the  same  who  improperly  surrendered  the  note  to  the  maker. 
See  PLEDGE,  10. 

ADMINISTRATION  OF  ESTATES. 

Personalty — primary  fund  to  pay  debts. 

1.  The  personal  estate  of  an  intestate  is  primarily  liable  for  the  pay- 
ment of  his  debts,  and  no  resort  can  be  had  to  his  real  estate  until  the 
personal  estate  is  exhausted  or  shown  to  be  insufficient.  Diversey,  Admx. 
v.  Johnson,  Adpix.  547. 

Discharge  of  administrator. 

2.  Before  all  debts  are  paid,  is  void  as  to  unpaid  creditors.  Where  an  ad- 
ministratrix is  made  a  party  to  a  bill  originally  filed  against  her  intes- 
tate, by  process  soon  after  his  death,  and  she  proceeds  to  make  final 
settlement  of  the  estate,  and  obtains  a  discharge  before  the  bill  is  heard, 
and  distributes  the  personal  estate,  the  order  discharging  her  is  a  nullity 
so  far  as  regards  the  rights  of  complainant  in  the  bill,  and  on  decree 
found  she  may  be  required  to  pay  the  amount  thereof  with  costs  of  suit. 
Such  a  settlement  and  discharge  is  fraudulent  in  law.     Ibid.  547. 

3.  Of  the  proper  decree  against  administrator.  Where  an  administratrix 
has  settled  all  the  debts  of  an  estate  except  one,  the  subject  of  prolonged 
litigation,  and  there  still  remains  in  her  hands  ample  personal  property 
derived  from  the  estate  of  her  intestate  after  final  settlement  of  the  estate 
and  her  discharge  in  fraud  of  the  creditor  whose  debt  was  not  yet  estab- 
lished, and  she  resisted  any  decree  in  his  favor,  claiming  the  personal 
property  in  her  own  right,  as  acquired  from  the  heirs  for  her  release  of 
dower  in  the  real  estate  of  the  intestate,  it  is  proper  to  order  her  to  pay 
the  amount  of  the  decree  in  the  clue  course  of  administration  within  a 
reasonable  time,  to  be  fixed  in  the  decree.     Ibid.  547. 

Under  creditor's  bill. 

4.  Its  effect  upon  distribution  of  estate.     See  CHANCERY,  8. 

ADMISSIONS.     See  EVIDENCE,  8  to  13. 
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ADVERSE  POSSESSION. 
Right  to  make  conveyance.     See  CONVEYANCES,  1. 

AGENCY. 

Whether  an  agency  exists. 

1.  Of  evidence  in  respect  thereto.  Even  though  the  course  of  dealing  be- 
tween parties  may  have  been  such  as  to  furnish  reasonable  cause  for  belief 
on  the  part  of  one  that  a  certain  person  was  the  properly  authorized 
agent  of  the  other,  in  respect  of  such  dealings,  still,  an  inquiry  by  the 
party  alleging  the  existence  of  such  agency,  made  of  the  other  party, 
respecting  the  authority  of  the  alleged  agent  to  give  instructions  respect- 
ing the  subject  matter  of  such  dealings,  will  operate  to  destroy  the  effect 
of  circumstances  existing  prior  to  such  inquiry  as  establishing  the  fact  of 
an  agency  by  implication,  and  thereafter  the  question  whether  an  agency 
exists  will  depend  upon  the  result  of  the  inquiry  as  to  the  supposed 
agent's  authority.     Norton  et  ul.  v.  Richmond,  367. 

2.  So,  where  one  had  deposited  money  with  a  commission  merchant  to 
be  held  as  margin  in  respect  of  the  purchase  and  sale  of  grain  by  the 
commission  merchant  for  the  person  making  the  deposit,  it  appeared  a 
son  of  the  latter  had,  from  time  to  time,  taken  such  action  in  behalf  of 
his  father  in  regard  to  these  grain  transactions  as  to  indicate  that  he  was 
the  agent  of  his  father  in  that  behalf, — but  pending  these  matters,  the 
father,  contemplating  an  absence  for  some  time,  was  inquired  of  by  the 
commission  merchant  whether  he  should  obey  the  direction  of  the  son  in 
regard  to  the  matter  of  buying  and  selling  the  grain, — that  is,  what  the 
commission  merchant  was  to  do  in  the  event  the  son  should  desire  to  buy 
options  and  have  the  deals  entered  to  his  father's  account.  It  was  held 
that  the  answer  to  this  inquiry  would  control  the  question  of  the  agency 
of  the  son,  and,  whatever  the  answer,  the  facts  and  circumstances  exist- 
ing prior  to  the  inquiry,  which  would  tend  to  establish  an  agency  by 
implication,  would  no  longer  have  effect  to  that  end,  but  only  as  they 
might  tend  to  show  what  was  that  answer,  where  the  testimony  was 
conflicting.     Ibid.  367. 

3.  The  parties  were  in  direct  conflict  as  to  the  answer  made.  The 
person  making  the  inquiry  testified  that  the  answer  was  that  the  father 
would  see  his  son,  and  arrange  the  matter  with  him,  and  give  him 
instructions  what  to  do.  If  this  were  really  the  answer  given,  it  would 
justify  the  commission  merchant  in  complying  with  the  directions  of  the 
son,  and  his  father  would  be  bound.  But  the  latter  testified  he  made  no 
such  answer — that  he  told  the  commission  merchant  his  son  was  not  to 
direct  the  matter, — that  he  would  risk  no  man's  opinion  but  his  own. 
This,  if  it  were  the  correct  response,  would  show  there  was  no  agency. 

The  conflict  between  the  witnesses  was  settled  by  the  jury  in  favor  of 
the  person  against  whom  the  agency  was  claimed,  and  the  judgment  in 
his  favor  for  the  balance  of  money  deposited,  was  affirmed.     Ibid.  367. 
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Admissions  or  an  agent. 

4.  As  evidence  against  the  principal.     See  EVIDENCE,  11. 
Insurance  agents. 

5.  Who  so  regarded,  and  of  notice  to  them,  as  affecting  the  company.  See 
INSURANCE,  2. 

AMENDMENTS. 

Amendment  of  pleadings. 

1.  Where  a  plea  is  defective  in  form  merely,  so  that  a  special  de- 
murrer only  will  avail,  it  is  the  duty  of  the  court  to  allow  the  formal 
amendment  to  be  made  at  once,  without  prejudice  to  the  rights  of  the 
party  asking  leave.  Not  to  do  so,  should  leave  be  asked  for  that  purpose, 
would  be  an  abuse  of  discretion.     Shufeldt  v.  Fidelity  Savings  Bank,  597. 

APPEALS  AND  WRITS  OF  ERROR. 
When  they  will  lie. 

1.  Generally.  A  writ  of  error  is  a  common  law  right,  but  it  does  not 
lie  until  there  is  a  final  judgment.  It  does  not  lie  to  reverse  an  interloc- 
utory judgment,  decree  or  order.  Before  it  will  lie  there  must  be  such  a 
judgment  or  decision  as  settles  the  rights  of  the  parties  in  the  subject 
matter  of  the  suit,  and  which  concludes  them  until  it  is  reversed  or  set 
aside.     Ex  parte  Thompson,  89. 

2.  In  case  of  refusal  to  discharge  on  habeas  corpus.  A  writ  of  error  does 
not  lie  from  an  order  of  the  circuit  court  refusing  to  discharge  a  party 
imprisoned,  on  a  writ  of  habeas  corpus.     Ibid.  89. 

3.  Former  decisions.  To  the  extent  that  the  case  of  The  People  v.  Hess- 
ing,  28  111.  410,  can  be  considered  as  holding  a  different  rule,  it  was,  in 
effect,  overruled  by  the  case  of  Hammond  v.  The  People,  32  111.  446.  Ibid. 
89. 

4.  The  right  of  appeal  is  the  creature  of  the  statute  only.  The  right  of 
appeal  does  not  exist  at  common  law,  but  is  conferred  alone  by  statute. 
This  being  so,  the  time  and  manner  of  appealing  must  be  governed  by  the 
statute,  and  an  appeal  can  only  be  taken  when  thus  allowed.  Leiois  v. 
Shear  el  al.  121. 

Appeals  from  or  error  to  the  trial  courts. 

5.  Jurisdiction  in  the  Supreme  or  the  Appellate  courts.  A  writ  of  error 
will  not  lie  from  this  court  to  the  county  court  to  review  a  judgment 
against  land  for  taxes,  since  the  establishment  of  the  Appellate  courts. 
Since  then,  this  court,  has  not  jurisdiction  in  the  first  instance,  nor  can 
the  parties  confer  it  by  stipulation.  Shissler  v.  The  People  ex  rel.  Gregory, 
472. 
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6.  Construction  of  the  statutes  relating  thereto.  Section  90  of  the  Practice 
act  and  section  8  of  the  Appellate  Court  act,  having  been  passed  by  the 
legislature  on  the  same  day,  and  having  taken  effect  at  the  same  time, 
must  be  construed  in  pari  materia,  and  given  the  same  effect  as  if  both 
were  contained  in  the  same  act.  Baber,  Exor.  v.  Pittsburg,  Cincinnati  and 
St.  Louis  Railroad  Co.  et  al.  342. 

7.  Of  the  various  cases  in  which  appeals  will  lie — general  review  of  the 
statutes.  Under  section  90  of  the  Practice  act,  an  appeal  from  or  writ  of 
error  to  the  Appellate  Court  lies  to  this  court,  in  three  classes  of  cases, — 
1,  in  all  criminal  cases ;  2,  in  all  cases  in  which  a  franchise  or  freehold, 
or  the  validity  of  a  statute  is  involved ;  and  3,  in  all  other  cases  where 
the  sum  or  value  of  the  property  in  controversy  exceeds  $1000  exclusive 
of  costs,  and  the  judgment  or  decree  of  the  lower  court  is  affirmed  or 
finally  decided.  In  the  first  two  classes  the  right  of  appeal  or  to  a  writ 
of  error  is  clear  without  regard  to  the  magnitude  of  the  interests  in 
volved.    Ibid.  342. 

8.  The  third  class  is  very  broad  and  comprehensive  in  its  terms,  and 
includes  all  cases  whatsoever,  directly  involving  property  rights,  not 
falling  within  the  second  class  of  the  section,  without  regard  to  whether 
the  proceeding  is  at  law  or  in  equity,  or  whether  the  action  is  in  form 
ex  contractu  or  ex  delicto,  or  a  mere  statutory  proceeding,  and  it  therefore 
includes  all  cases  in  actions  ex  contractu  and  "cases  sounding  in  damages," 
specified  in  section  8  of  the  Appellate  Court  act,  subject  to  the  limitations 
as  to  amount  or  value  before  stated.     Ibid.  342. 

9.  Section  90  having  expressly  limited  the  right  to  an  appeal  or  writ 
of  error  to  those  cases  in  the  third  class  in  which  the  sum  or  value  in 
controversy  exceeds  $1000,  exclusive  of  costs,  it  follows  that  the  amount 
therein  specified  must  control  all  cases  whatsoever,  except  such  as  may, 
by  specific  provisions,  be  taken  out  of  the  rule  therein  prescribed.  Ibid. 
342. 

10.  In  all  cases,  either  at  law  or  in  equity,  to  enforce  a  contract  either 
for  the  recovery  of  a  chattel  or  a  sum  of  money,  the  judgment  or  decree 
of  the  Appellate  Court  is  final,  if  the  amount  involved,  to  be  gathered 
from  the  record  without  regard  to  the  judgment  below,  is  less  than  $1000, 
exclusive  of  costs,  but  if  the  amount  is  an  even  $1000  or  over,  an  appeal 
lies  from  the  final  judgment  or  decree  of  the  Appellate  Court.     Ibid.  342. 

11.  In  all  cases,  whether  in  form  ex  contractu  or  ex  delicto,  brought  to 
recover  unliquidated  damages  when  the  amount  of  recovery  is  not  defi- 
nitely fixed  by  law  but  rests  substantially  in  the  discretion  of  the  jury, 
if  the  amount  of  the  judgment  of  the  court  below  is  less  than  $1000,  ex- 
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elusive  of  costs,  the  judgment  of  the  Appellate  Court  is  final,  but  if  an 
even  $1000  or  over,  an  appeal  or  writ  of  error  will  lie  to  review  it.  Baber, 
Exot.  v.  Pittsburg,  Cincinnati  and  St.  Louis  Railroad  Co.  ei  al.  342. 

12.  In  all  cases  at  law  or  in  equity,  in  which  it  is  sought  to  enforce  a 
right  of  action  arising  directly  from  a  tort,  as  contradistinguished  from 
a  breach  of  contract,  for  the  recovery  of  either  a  chattel  or  damages, 
where  the  law  furnishes  a  rule  by  which  the  amount  of  the  recovery  is 
rendered  approximately  certain,  the  amount  involved,  and  not  the  judg- 
ment, determines  the  right  to  an  appeal  or  writ  of  error,  and  in  this  class 
of  cases  the  judgment  of  the  Appellate  Court  will  be  final  unless  the 
amount  involved  exceeds  $1000,  exclusive  of  costs.     Ibid.  342. 

13.  As  the  provisions  of  section  90  of  the  Practice  act  and  section  8 
of  the  Appellate  Court  act  have  reference  only  to  proceedings  for  the  re- 
covery of  either  chattels  or  money,  it  follows  there  is  another  class  of 
cases,  which  includes  bills  for  divorce,  actions  of  mandamus,  and  certain 
classes  of  bills  for  injunctions,  when  they  are  not,  in  effect,  brought,  to 
recover  chattels  or  a  money  demand.  In  all  cases  of  this  character  not 
directly  involving  property  rights,  an  appeal  or  writ  of  error  lies  without 
regard  to  the  magnitude  of  the  interests  involved.     Ibid.  342. 

14.  Where  an  action  on  the  case  is  brought  to  recover  damages  for  an 
injury  to  real  estate  by  the  construction  of  railroad  tracks  in  a  street  in 
close  proximity  to  the  plaintiff's  lots,  and  by  depressing  the  grade  of  the 
street  fronting  the  same,  and  the  declaration  charges  damages  exceeding 
$1000,  and  the  evidence  tends  to  prove  them  in  excess  of  that  sum,  an 
appeal  may  be  properly  allowed  by  the  Appellate  Court  to  this  court,  from 
the  final  judgment  of  the  former  court  affirming  a  judgment  in  favor  of 
the  defendant.     Ibid.  342. 

15.  The  judgments  of  the  Appellate  courts  are  final  in  actions  ex  con- 
tractu where  the  amount  involved  is  less  than  $1000  exclusive  of  costs, 
and  in  all  actions  sounding  in  damages  where  the  judgment  of  the  circuit 
or  other  lower  court  is  for  less  than  $1000,  exclusive  of  costs,  and  it  is 
affirmed  by  the  Appellate  Court.  It  such  cases  this  court  has  no  juris- 
diction to  review  the  decision  of  the  Appellate  Court  on  appeal  or  writ  of 
error,  except  in  criminal  cases,  or  where  a  franchise  or  a  freehold  or  the 
validity  of  a  statute  is  involved,  or  where  the  judges  of  the  Appellate 
Court  certify  that  the  case  involves  questious  of  such  importance,  either 
on  account  of  principal  or  collateral  interest,  as  that  it  should  be  passed 
upon  by  this  court.     Lewis  v.  Shear  et  al.  121. 

16.  In  replevin — when  value  of  property  is  less  than  $1000.  This  court 
can  not  entertain  jurisdiction  of  a  writ  of  error  to  the  Appellate  Court  to 
review  its  decision  affirming  a  judgment  of  the  circuit  court  in  an  action 
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of  replevin,  when  the  record  fails  to  show  that  the  judgment  below  was 
for  $1000  exclusive  of  costs,  or  that  the  value  of  the  property  involved  is 
more  than  that  sum.     Hancock  v.  Tower,  150. 

17.  In  forcible  detainer.  Section  90  of  the  Practice  act,  as  amended  by 
the  act  of  1877,  controls  in  the  matter  of  jurisdiction  in  the  Supreme 
Court  to  review,  upon  appeal  or  error,  the  rulings  of  an  Appellate  court. 
McGuirk  v.  Burry,  118. 

18.  Under  that  section  an  appeal  will  not  lie  to  the  Supreme  Court  to 
review  the  decision  of  an  Appellate  court  in  an  action  of  forcible  detainer 
between  landlord  and  tenant,  the  record  containing  nothing  to  show  that 
the  sum  or  value  in  the  controversy  exceeds  $1000.  In  such  action  there 
is  no  freehold  involved,  to  give  the  right  of  appeal, — it  is  purely  a  pos- 
sessory action,  in  which  the  title  is  not  drawn  in  question.     Ibid.  118. 

19.  As  to  alleged  conflict  between  the  90th  section  of  the  Practice  act  and 
the  8th  section  of  the  Appellate  Court  act.  There  is  no  conflict,  in  respect 
to  the  character  of  case  mentioned,  between  the  90th  section  of  the  Prac- 
tice act  of  1877,  controlling  appeals  from  the  Appellate  courts  to  the 
Supreme  Court,  and  section  8  of  the  act  creating  the  Appellate  courts, 
giving  the  right  of  appeal  in  certain  cases  direct  from  the  trial  court  to 
the  Supreme  Court.  This  case  is  not  within  either  of  those  sections. 
Ibid.  118. 

Appeals  from  the  Appellate  courts. 

20.  As  to  the  amount  involved — in  what  manner  to  be  ascertained.  "Where 
the  affidavit  filed  for  a  writ  of  replevin  shows  the  value  of  the  property 
in  controversy  to  exceed  $1000,  and  the  property  not  being  found  under 
the  writ  of  replevin  the  plaintiff  filed  a  count  in  trover,  and  the  judgment 
©f  the  circuit  court  in  favor  of  the  defendant  is  affirmed  in  the  Appellate 
Court,  it  will  sufficiently  appear  from  the  record  that  the  amount  in  con- 
troversy exceeds  $1000,  so  as  to  authorize  an  appeal  from  the  Appellate 
Court  to  this  court.  This  court  will  look  to  the  affidavit  as  furnishing  a 
means  of  ascertaining  the  value  of  the  property  sued  for.  Morris,  Admz. 
V.  Preston  et  al.  215. 

21.  If  the  action,  however,  is  brought  in  trover,  where  no  affidavit  is 
filed  fixing  the  value  of  the  property  converted,  and  the  finding  of  the 
court  for  the  defendant  is  affirmed  in  the  Appellate  Court,  the  plaintiff 
can  apply  to  the  Appellate  Court,  or  to  the  judges  thereof,  to  find  and 
certify  the  value  of  the  property  in  controversy,  and  such  finding  and 
certificate,  embodied  in  the  transcript  filed  in  this  court,  will  be  taken  as 
evidence  of  the  value  of  the  matter  in  litigation.  That  court,  or  the 
judges  thereof,  can  find  the  value  from  the  evidence  in  the  record  filed  in 
that  court,  if  it  so  appears,  or  if  it  does  not,  then  from  the  affidavits  of 
the  parties  on  an  application  for  an  appeal.     Ibid.  215. 
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22.  This  court  is  prohibited  from  examining  the  transcript  of  either  the 
circuit  or  Appellate  courts  to  find  therefrom  whether  the  value  of  the 
property  in  dispute  exceeds  $1000,  for  the  purpose  of  showing  its  right  to 
take  jurisdiction  of  an  appeal  or  writ  of  error  from  the  Appellate  Court, 
where  the  judgment  sought  to  be  reviewed  is  for  a  less  sum  than  $1000. 
Ibid.  215. 

23.  In  order  to  give  this  court  jurisdiction  to  review  the  judgment  of 
an  Appellate  court  on  the  ground  that  the  amount  in  controversy  exceeds 
$1000,  it  must  appear  from  the  record  that  the  sum  involved  or  value  of 
the  property  in  litigation  exceeds  that  amount  exclusive  of  costs.  This 
can  not  be  shown,  by  the  averments  in  the  declaration,  nor  will  this  court 
hear  evidence  to  determine  the  question.     Lewis  v.  Shear  et  at.  121. 

24.  Where  the  right  of  appeal  is  claimed  on  the  ground  that  the 
amount  involved  in  the  controversy  exceeds  $1000  exclusive  of  costs,  that 
fact  must  be  shown  by  the  party  appealing,  and  it  must  appear  from  the 
transcript  of  the  record.  It  will  not  be  presumed,  nor  will  evidence  be 
heard  in  this  court  to  establish  the  fact.     McGuirk  v.  Burry,  118. 

25.  As  to  finding  of  facts  by  Appellate  Court.  Where  there  is  no  con- 
troversy in  regard  to  the  facts  of  a  case,  this  will  obviate  the  necessity  of 
a  special  finding  of  the  facts  by  the  Appellate  Court.  Goodrich  v.  Lincoln, 
359. 

26.  Reviewing  the  evidence  as  to  disputed  facts.  In  all  criminal  cases  above 
the  grade  of  misdemeanors,  cases  in  which  a  franchise  or  freehold,  or  the 
validity  of  a  statute,  or  construction  of  the  constitution  is  involved,  and 
in  all  cases  relating  to  the  revenue,  or  in  which  the  State  is  interested  as 
a  party  or  otherwise,  which  are  required  to  be  taken  directly  to  this 
court,  this  court  is  required  to  examine  the  evidence  on  error  assigned, 
although  it  relates  to  controverted  facts  tried  in  the  lower  court.  Morris, 
Admz.  v.  Preston  et  al.  215. 

27.  As  to  all  other  cases  at  law  coming  to  this  court  through  the 
Appellate  courts,  this  court  can  not  inquire  into  the  evidence  to  see 
whether  it  sustains  the  finding.  The  statute  authorizing  the  bringing  of 
the  original  transcript  of  the  trial  court,  instead  of  a  copy,  from  the 
Appellate  to  this  court,  can  not  be  construed  to  amend  section  89  of  the 
Practice  act,  so  as  to  authorize  this  court  to  examine  questions  of  con- 
troverted fact  in  any  but  the  enumerated  cases.     Ibid.  215. 

28.  As  to  whether  decision  of  trial  court  was  upon  the  weight  of  testimony, 
or  other  ground.  Where  an  issue  of  fact  in  an  action  at  law  was  submitted 
to  the  trial  court,  without  a  jury,  and  the  record  merely  shows  a  general 
finding  for  the  defendant,  and  a  judgment  against  the  plaintiff  for  costs, 
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it  will  be  presumed  that  the  decision  was  upon  the  weight  of  the  evidence 
as  bearing  upon  the  issue  of  fact  presented,  and  not  on  the  ground  that 
the  facts  alleged  and  proved  were  legally  insufficient  to  warrant  a  re- 
covery. Baber,  JEzor.  v.  Pittsburg,  Cincinnati  and  St.  Louis  Railroad  Co. 
et  al.  342. 

29.  How  to  present  the  real  ground  of  decision.  If,  as  a  matter  of  fact, 
the  trial  court  decided  in  favor  of  the  defendant  upon  the  ground  that  the 
facts  alleged  and  proved  by  the  plaintiff  were  legally  insufficient  to  war- 
rant a  recovery,  and  the  plaintiff's  right  to  question  in  this  court  the 
ruling  of  the  Appellate  Court  affirming  the  judgment  of  the  trial  court, 
depends  upon  such  being  the  ground  of  decision,  as  distinguished  from  a 
finding  upon  a  controverted  question  of  fact,  then  he  should  have  preserved 
the  question  by  way  of  exception,  so  that  it  could  be  a  subject  of  review 
by  this  court.     Ibid.  342. 

ASSIGNMENT. 

Indorsement  in  blank. 

1.  Subsequent  holder  protected.  Bills  and  notes  indorsed  in  blank,  like 
bank  bills,  treasury  warrants,  and  notes  payable  to  bearer,  pass  by  mere 
delivery,  and  when  such  paper  is  offered  in  payment,  or  for  sale,  the 
person  taking  or  purchasing  it  is  not  bound  to  inquire  as  to  the  title  of 
the  holder,  unless  he  has  notice,  or  knowledge  of  facts  which  on  inquiry 
would  lead  to  notice.     Morris,  Admx.  v.  Preston  et  al.  215.     See  PLEDGE. 

When  assignee  subject  to  equitable  defences. 

2.  Enforcing  securities  in  equity.  As  a  mortgage  is  not  assignable  at 
law,  though  given  to  secure  commercial  paper,  when  a  bona  fide  assignee 
or  holder  of  such  paper  so  secured  seeks  relief  in  equity  by  the  fore- 
closure of  the  mortgage,  the  mortgagor  may  successfully  interpose  any 
defence  which  would  have  been  availing  against  the  original  holder  or 
payee  of  the  paper.  Chicago,  Danville  and  Vincennes  Railway  Co.  et  al.  v. 
Lozwenthal,  433. 

3.  Where  the  proof  clearly  shows  that  a  railway  company  never 
received  any  consideration  for  bonds  issued  by  it  to  the  payee,  a  con- 
tractor, which  bonds  were  secured  by  a  mortgage  on  its  road,  this  will 
constitute  a  good  defence  as  against  the  payee  or  person  to  whom  deliv- 
ered, and  as  against  a  bona  fide  purchaser  when  seeking  to  foreclose  the 
mortgage  in  a  court  of  equity.     Ibid.  433. 

4.  Where  a  party  takes  an  assignment  of  a  note  secured  by  a  deed  of 
trust,  and  to  enforce  which  he  resorts  to  a  court  of  equity,  he  will  hold 
the  security  for  the  debt  with  all  the  equities  and  infirmities  existing 
against  it,  and  will  have  no  stronger  or  better  claims  under  it  than  his 
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assignor  could  have  claimed,  though  he  acquires  the  note  before  its  ma- 
turity.     United  States  Mortgage  Co.  v.  Gross  et  al.  483. 

5.  Notice  of  equities  by  chain  of  title.  Where  a  party  takes  a  trust 
deed  as  the  assignee  of  the  note  secured  by  it,  he  will  be  chargeable  with 
notice  of  all  equities  appearing  in  the  chain  of  title  whereby  he  acquires 
a  lien  under  the  trust  deed.  Thus,  he  will  be  bound  by  the  recitals  in 
the  deed  to  the  grantor  in  the  deed  of  trust  showing  equities  in  a  third 
person.     Ibid.  483. 

ASSUMPSIT. 

Whether  it  will  lib. 

On  rescission  of  sale  for  fraud  of  purchaser — remedy  of  vendor.  See 
CONTRACTS,  10,  11. 

ATTACHMENTS. 

Giving  recognizance  to  pat  judgment. 

1.  Of  its  effect.  Where  the  defendant's  recognizance  with  sureties  for 
the  payment  of  whatever  judgment  the  plaintiff  in  attachment  may 
recover  is  taken,  and  approved  by  the  court,  and  an  order  is  made  dis- 
solving the  attachment  and  releasing  the  property  attached,  the  character 
of  the  suit  as  a  proceeding  in  rem  is  changed,  and  thereafter  becomes  a 
proceeding  in  personam  as  if  commenced  by  summons,  and  the  lien  of  the 
attachment  ceases.     Hill  v.  Harding  et  al.  77. 

Plea  traversing  grounds  of  writ. 

2.  After  release  of  property.  After  the  approval  of  a  recognizance  for 
the  payment  of  whatever  judgment  the  plaintiff  may  recover  in  a  suit 
brought  by  attachment,  and  an  order  dissolving  the  attachment  and 
restoring  the  property  attached,  no  plea  in  abatement  traversing  the 
grounds  for  the  writ  can  be  entertained,  and  if  filed  there  is  no  error  in 
striking  the  same  from  the  files.     Ibid.  77. 

Bankruptcy. 

3.  Of  its  effect  upon  pending  proceedings  in  attachment.  See  BANK- 
RUPTCY, 3,  4. 

ATTORNEY  AT  LAW. 
Negligence  of  attorney. 

1.  7s  that  of  his  client.  A  client  who  employs  counsel  to'defend  a  suit  is 
responsible  for  his  negligence  or  other  acts  which  do  not  amount  to  a  fraud. 
The  sickness  of  counsel,  when  the  time  to  plead  has  been  extended  over 
a  month,  which  is  known  to  the  client,  so  that  he  might  have  employed 
other  attorneys,  furnishes  no  equitable  ground  of  relief  against  a  judg- 
ment taken  by  default  for  want  of  pleas.      Clark  v.  Exoing  et  al.  572. 
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BANKS. 

Of  banks  with  "banking  powers." 

1.  Within  the  constitution  of  1848  providing  that  such  banks  could  be  in- 
corporated only  by  the  sanction  of  a  vole  of  the  people.  The  act  of  the  legis- 
lature of  1867  to  incorporate  the  International  Mutual  Trust  Company, 
the  name  of  which  company  was  afterwards  changed  to  that  of  the  Inter- 
national Bank,  giving  it  power  to  have,  hold  and  loan  money,  and  to  buy 
or  sell  exchange,  bills,  notes,  bonds  and  other  securities,  and  to  issue 
letters  of  credit,  is  not  in  violation  of  section  5  of  article  10  of  the  con- 
stitution of  1848,  because  not  submitted  to  and  approved  by  a  vote  of  the 
people.  The  People  ex  rel.  Badger  v.  Lozwenthal  et  al.  191 ;  Anthony  et  al. 
v.  International  Bank,  225. 

2.  While  such  corporation  is  invested  with  some  banking  powers,  it 
has  not  full  banking  powers,  as  it  is  not  authorized  to  issue  bank  notes 
to  circulate  as  money.  The  words  "  with  banking  powers"  as  used  in  sec- 
tion 5  of  article  10  of  the  constitution  of  1848,  which  provides  that  no 
act  of  the  General  Assembly  authorizing  corporations  or  associations 
with  such  powers  shall  go  into  effect,  or  in  any  manner  be  in  force,  unless 
the  same  shall  be  submitted  to  a  vote  of  the  people,  and  approved  by 
such  vote,  mean  with  power  to  issue  notes  to  circulate  as  money.  It  was 
not  intended  by  such  section  to  prohibit  the  conferring  of  some  of  the 
other  banking  powers  upon  corporations  without  a  vote  of  the  people. 
The  People  ex  rel.  Badger  v.  Lceioenthal  et  al.  191. 

3.  The  object  and  purpose  of  sections  2  and  4  of  article  10  of  the 
constitution  of  1848  was  to  make  some  provision  of  security  for  the 
debts  and  liabilities  of  all  private  corporations,  section  4  applying  to 
corporations  possessing  banking  powers,  and  section  2  to  all  others. 
Ibid.  191. 

4.  Section  5  of  article  10  is  to  be  read  and  construed  in  connection 
with  the  preceding  section,  Avhich  relates  to  banks  of  issue  in  express 
terms.  The  4th  section  relates  to  the  individual  liability  of  stockholders 
in  banks  of  issue,  and  the  5th  provides  for  the  mode  in  which  such  cor- 
porations having  power  to  issue  paper  money  shall  be  created.    Ibid.  191. 

Constitutional  recognition. 

5.  As  to  pre-existing  banks — by  present  constitution.  The  provisions  of 
sections  2,  5  and  7  of  article  11  of  the  present  constitution  may  properly 
be  regarded  as  a  constitutional  recognition  of  pre-existing  corporations 
with  banking  powers.     Ibid.  191. 

BANKRUPTCY. 

Rule  of  construction. 

1.  The  several  provisions  of  the  Bankrupt  law  should  be  considered 
together  in  the  light  of  the  general  objects  and  purposes  of  the  National 
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legislature  in  establishing  a  general  system  of  bankruptcy,  and  should  be 
so  construed  as  to  promote  and  effectuate  the  manifest  objects  of  the  act, 
though  such  construction  may  seem  in  conflict  with  the  literal  phraseology 
of  some  particular  section.     Sill  v.  Harding  et  al.  77. 

Effect  upon  prior  liens. 

.  2.  Although  one  of  the  chief  objects  of  the  Bankrupt  law  of  the  United 
States  was  to  place  creditors  of  the  bankrupt  upon  terms  of  perfect  equal- 
ity in  sharing  in  the  distribution  of  his  estate,  yet  in  making  such  dis- 
tribution it  was  not  intended  to  interfere  with  the  rights  of  such  creditors 
as  by  superior  diligence  have  in  good  faith  secured  their  claims  against 
the  bankrupt  by  acquiring  liens  upon  his  estate.     Ibid.  77. 

Effect  upon  attachments. 

3.  Under  the  late  Bankrupt  act  the  assignment  of  the  bankrupt's  estate 
ipso  facto  dissolved  all  attachments  of  his  property  commenced  within 
four  months  before  the  commencement  of  the  bankruptcy  proceedings, 
but  did  not  affect  any  attachments  whereof  the  proceedings  were  com- 
menced in  good  faith  prior  to  the  time  indicated,  or  dissolve  the  liens  of 
the  same,  or  prevent  the  creditor  from  prosecuting  his  suit  to  final  judg- 
ment.    Ibid.  77. 

4.  In  all  cases  where  an  attachment  has  in  good  faith  been  sued  out 
more  than  four  months  before  the  commencement  of  proceedings  in  bank- 
ruptcy, by  which  the  attaching  creditor  acquires  a  valid  lien  upon  the 
bankrupt's  estate,  the  attaching  creditor  may,  notwithstanding  the  adju- 
dication in  bankruptcy,  proceed  to  judgment  in  the  State  court  in  order 
to  perfect  and  render  available  his  lien  upon  the  attached  estate,  and  so 
he  may  where  the  defendant  in  attachment  has  procured  a  release  of  the 
property  attached  by  giving  bond  or  recognizance  for  the  payment  of 
whatever  judgment  may  be  obtained  against  him.     Ibid.  77. 

Jurisdiction  of  State  courts. 

5.  Rights  growing  out  of  proceedings  in  bankruptcy  may  be  enforced 
in  the  State  courts.  It  is  only  where  the  proceeding  is  to  administer  the 
bankrupt  law  itself  that  the  United  States  courts  have  exclusive  jurisdic- 
tion.     Goodrich  v.  Lincoln,  359. 

Of  a  composition. 

6.  It  is  not  enough  to  impeach  a  composition  made  by  a  bankrupt,  that  it 
was  not  with  all  the  creditors.  It  is  enough  that  it  is  binding  upon  all  the 
creditors  who  were  made  parties  to  it,  and  this  includes  all  who  were 
parties  to  the  proceeding  in  bankruptcy.  Creditors  having  due  notice  of 
the  proceeding  for  compounding,  are  bound  by  the  result  or  final  order  of 
the  court,  though  not  assenting.     Ibid.  359. 
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7.  Effect  of  composition.  The  effect  of  a  composition  of  a  bankrupt  with 
his  creditors  upon  an  offer  to  pay  a  certain  per  cent,  and  be  restored  to  all 
the  property  so  remaining  in  the  assignee's  hands,  when  perfected  in 
accordance  with  the  law,  is  to  restore  to  the  bankrupt,  not  only  the  prop- 
erty in  the  assignee's  hands,  but  also  to  invest  him  with  the  same  rights 
of  action  as  previously  existed  in  the  assignee.     Goodrich  v.  Lincoln,  359. 

8.  Payment  under  composition  order.  Where  a  creditor  has  already 
received  full  payment  of  his  claim,  wrongfully,  as  adjudged  by  the 
Bankruptcy  court,  and  the  order  of  the  court  confirming  a  composition 
with  creditors  required  the  bankrupt  to  pay  twenty-five  cents  on  the  dol- 
lar as  a  condition,  it  was  held,  that  the  bankrupt  was  not  bound  to  pay 
such  creditor  who  already  had  in  his  hands  seventy-five  cents  on  the  dol- 
lar more  than  he  was  entitled  to  receive.     Ibid.  359. 

Who  is  a  creditor. 

9.  And  herein,  of  the  right  to  retain  money  paid  under  order  after  its  rever- 
sal. Where  the  assignee  in  bankruptcy  pays  the  claim  of  a  creditor 
under  an  order  of  the  District  Court  of  the  United  States,  and  after  such 
payment  the  order  of  the  District  Court  is  reversed  or  vacated  on  appeal, 
the  creditor  can  not,  retain  the  money  so  paid  to  him,  but  it  becomes  assets 
for  the  payment  of  other  creditors,  and  where  the  bankrupt  is  restored  to 
his  rights  in  the  property,  etc".,  in  the  assignee's  hands,  by  effecting  a 
composition  with  his  creditors,  he  may  maintain  an  action  in  his  own 
name  to  recover  the  money  so  paid  under  the  reversed  order.     Ibid.  359. 

10.  Where  a  party  presenting  a  claim  against  a  bankrupt  is  paid  by 
the  assignee,  and  after  payment  the  order  of  the  District  Court  allowing 
the  same  is  reversed  by  the  Circuit  Court  of  the  United  States,  the  person 
so  presenting  his  claim  can  not,  after  such  reversal,  insist  that  he  is  not 
a  creditor  and  therefore  not  bound  by  proceedings  discharging  the  bank- 
rupt on  a  composition  with  his  creditors.     Ibid.  359. 

Priority  among  creditors. 

11.  Vendor's  lien.  Where  A  and  B,  as  the  owners  of  adjoining  lots, 
agreed  that  A,  who  was  then  ready  to  build  on  his  premises,  should  build 
on  the  division  line,  making  a  party  wall,  and  that  when  B  built  he 
shoitld  pay  him  one-half  the  cost  of  the  wall,  and  B  afterwards  built,  but 
before  payment  was  adjudged  a  bankrupt,  it  was  held,  that  A  was  not 
entitled  to  a  vendor's  lien,  and  was  not  entitled  to  any  priority  or  prefer- 
ence over  any  other  creditor.     Ibid.  359. 

BILLS  OF  EXCEPTIONS.      See   EXCEPTIONS  AND   BILLS   OF    EXCEP- 
TIONS. 


Bill  to  redeem.     See  CHANCERY,  11. 
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BOUNDARIES. 

Of  the  rule  for  ascertaining  them. 

1.  Where  the  description  of  land  in  a  deed  is  equivocal,  the  deed 
must  be  construed  most  strongly  against  the  grantor.  Cutting  ham  v. 
Parr,  233. 

2.  Where  land  is  described  in  a  deed  by  monuments  and  quantity, 
and  upon  a  survey  they  are  not  harmonious,  the  quantity  must  yield  to 
the  monuments.  Quantity  is  the  least  reliable  in  the  indicia  by  which 
boundaries  are  to  be  ascertained.  It  yields  to  course  and  distance,  and 
course  and  distance  yield  to  monuments.     Ibid.  233. 

Of  the  particular  description. 

3.  Where  the  owner  of  the  east  half  of  the  east  half  of  a  section  of 
land,  there  being  a  hedge  fence  running  east  and  west  through  the  tract 
a  little  south  of  the  line  between  the  north-east  and  south-east  quarters, 
conveyed  the  east  half  of  the  north-east  quarter,  and  one-half  acre  off 
the  north  end  of  the  south-east  quarter,  and  the  half  of  the  hedge  which 
the  deed  declared  to  be  the  line  between  the  part  conveyed  and  the  bal- 
ance of  the  east  half  of  the  south-east  quarter,  and  on  survey  it  was 
found  that  by  taking  one-half  acre  off  the  last  named  quarter,  there 
was  still  left  about  one-third  of  an  acre  north  of  the  hedge,  it  was  held, 
that  the  deed  conveyed  all  the  land  north  of  the  hedge,  including  half 
the  hedge.     Ibid.  233. 

BURDEN  OF  PROOF.     See  EVIDENCE,  23  to  26. 

CARRIERS. 

Restricting  liability  of  carrier. 

1.  By  contract.  A  common  carrier  can  claim  no  exemption  from  lia- 
bility for  the  loss  of  goods  entrusted  to  him  except  such  as  is  given  by 
express  contract.     Boscoioitz  et  al.  v.  Adams  Express  Co.  523. 

2.  The  contract  must  be  assented  to  by  the  shipper  with  a  view  to 
release  the  duties  imposed  by  the  law,  and  where  this  is  once  established, 
the  carrier,  in  case  of  loss,  will  only  be  responsible  on  account  of  negli- 
gence or  wilful  misconduct.  He  can  not  contract  against  his  own  actual 
negligence.     Ibid.  523. 

3.  Of  restrictions  in  the  receipt  given  operating  as  a  contract.  A  clause 
in  a  receipt  given  to  a  shipper  of  goods  limiting  and  restricting  the 
carrier's  liability  incident  to  its  general  employment,  if  understandingly 
assented  to  by  the  owner,  will  as  effectually  bind  him  as  though  he  had 
signed  it,  but  whether  such  restrictions  have  been  assented  to  in  a  given 
case  is  always  a  matter  of  evidence.     Ibid.  523. 

4.  The  fact  that  the  owner  of  goods,  by  himself  or  clerk,  filled  up  a 
receipt  taken  for  goods   shipped,   is  evidence    tending   to  show  that  the 
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shipper  had  notice  of  the  conditions  and  restrictions  in  the  printed  part 
thereof  and  assented  to  them,  but  it  is  not  conclusive.  It  is  still  a  ques- 
tion of  fact.     Boscowitz  el  al.  v.  Adams  Express  Co.  523. 

5.  Where  the  clerk  of  a  shipper  of  goods  took  with  him  to  an  express 
office  a  blank  receipt  of  a  different  company,  containing  a  printed  clause 
limiting  the  liability  of  the  latter  company,  and  inserted  the  articles  and 
number,  etc.,  therein,  writing  the  name  of  the  company  with  whom  he 
was  shipping  over  that  of  the  other  company,  which  was  signed  by  the 
agent  of  the  company,  it  was  held,  that  this  constituted  no  contract  with 
the  defendant  company  receiving  the  goods,  limiting  its  liability,  and  that 
before  such  latter  company  could  claim  the  benefit  of  the  exemption 
contained  in  the  receipt  of  the  other  company  whose  receipt  was  used,  it 
must  be  proved  by  evidence  outside  the  receipt  that  such  was  the  agree- 
ment of  the  parties.     Ibid.  523. 

6.  Of  a  contract  restricting  liability  as  to  amount.  Where  a  common 
carrier  gave  a  receipt  for  three  separate  and  distinct  bales  of  furs  to  be 
transported,  containing  a  printed  clause  that  the  company  should  not  be 
liable  for  any  loss  or  damage  except  as  forwarder  only,  nor  for  any  loss 
or  damage  "of  any  box,  package  or  thing"  for  over  $50,  unless  the  just 
and  true  value  thereof  was  therein  inserted,  it  was  held,  that  the  limita- 
tion as  to  the  amount  of  the  recovery  was  not  to  be  applied  to  the  three 
bales,  but  as  to  each  one  separately,  notwithstanding  they  were  all  em- 
braced in  one  receipt,  and  that  the  shipper  might  at  least  recover  that 
sum  for  each  package.     Ibid.  523. 

7.  Evidence  explaining  why  valuation  of  goods  was  not  named  in  receipt. 
Where  the  agents  of  an  express  company  had  solicited  the  business  of  a 
plaintiff  who  had  before  shipped  with  another  company,  promising  to 
carry  on  the  same  terms  that  other  companies  had, — that  such  goods  as 
the  plaintiff  was  known  to  be  constantly  shipping  should  be  taken  on 
non- valuation  rates, — and  the  plaintiff  did  ship  a  lot  of  furs  with  the 
defendant  company  without  disclosing  their  value,  which  were  lost  by 
fire,  it  was  held  error  for  the  court  to  refuse  to  allow  the  plaintiff  to 
prove  such  offer  in  a  suit  against  the  defendant,  as  it  showed  a  good 
reason  for  not  disclosing  the  value  of  the  goods,  when  asked  to  do  so,  and 
also  as  showing  a  reason  for  not  erasing  a  clause  in  a  receipt  given  lim- 
iting the  carrier's  liability  when  the  value  of  the  goods  was  not  inserted 
therein.     Ibid.  523. 

Express  companies. 

8.  Liability  for  negligence  of  railroad  company.  See  EXPRESS  COM- 
PANIES, 1. 
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CHANCERY. 
Bill  to  enjoin  a  sale. 

1.  Of  its  requisites.  A  sale  under  a  power  in  a  mortgage  will  not  be 
enjoined  for  defects  in  the  notice  of  sale,  where  such  defects  are  not  set 
up  and  relied  on  in  the  bill.  It  is  not  enough  to  give  a  copy  of  the  notice 
alleged  to  have  been  given,  where  it  is  not  charged  that  it  was  the  only 
notice  given.      Conlin  v.  Carter,  536. 

2.  If  a  complainant  seeks  to  enjoin  a  sale  entirely  under  a  power  in  a 
mortgage,  he  can  not  object  that  the  court  should  have  confirmed  the 
sale  for  the  amount  of  the  note  then  due.  If  the  mortgagor  wishes  to 
present  the  question  whether  a  sale  can  be  made  for  the  whole  amount 
secured,  he  should  do  so  in  his  pleadings,  and  not  seek  to  enjoin  the  sale 
entirely.     Ibid.  536. 

Relief  against  judgment  at  law. 

3.  In  order  to  maintain  a  bill  to  set  aside  a  judgment,  to  which  there 
was  a  good  defence  at  law  known  to  the  defendant  at  the  time  it  was 
rendered,  it  must  clearly  appear  that  the  enforcement  of  the  judgment 
would  be  unjust  and  against  conscience,  and  moreover,  that  the  defendant 
was  prevented  from  making  his  defence  in  the  action  by  fraud,  mistake, 
accident  or  surprise,  without  laches,  negligence  or  default  on  his  part  or 
those  representing  him.      Clark  v.  Ewing  et  al.  572. 

Creditor's  bill. 

4.  Of  the  lien  acquired  thereby  on  debtor  s  property.  The  filing  of  a 
judgment  creditor's  bill,  or  at  least  the  service  of  process,  gives  the  com- 
plainant a  lien  upon  the  property  of  the  debtor,  by  placing  it  under  the 
control  of  the  court,  which  will  not  suffer  it  to  be  withdrawn  so  as  to 
defeat  the  object  of  the  bill.  First  National  Bank  of  Sioux  City  et  al.  v. 
Gage  et  al.  172. 

5.  Lien  continues  after  debtor's  death.  It  seems  that  the  lien  a  judgment 
creditor  gets  by  virtue  of  the  commencement  of  such  an  equitable  suit, 
survives  the  death  of  the  debtor,  and  that  his  property  then  passes  to  the 
personal  representatives  charged  with  the  lien,  and  that  the  debts  are  to 
be  paid  out  of  the  assets,  after  this  lien,  like  any  other  legal  lien,  has 
been  first  satisfied.     Ibid.  172. 

6.  Nature  of  lien  and  how  defeated.  As  respects  equitable  interests  and 
things  in  action,  the  rule  appears  to  be  that  the  lien  is  fixed  by  the  com- 
mencement of  the  suit,  but  as  to  chattels  liable  to  execution  at  law,  the 
lien  is  liable  to  be  defeated  by  the  actual  seizure  of  the  chattels  on  execu- 
tion in  favor  of  another  creditor,  before  the  appointment  of  a  receiver. 
Ibid.  172. 

7.  Does  not  embrace  subsequently  acquired  property.  The  lien  which  a 
judgment  creditor  acquires  by  filing  a  creditor's  bill  is  only  upon  the  prop- 
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CHANCERY.     Creditor's  bill.      Continued. 

erty  which  the  debtor  had  at  the  commencement  of  the  suit,  and  a  sup- 
plemental bill  is  necessary  to  obtain  a  lien  upon  after  acquired  property. 
First  National  Bank  of  Sioux  City  et  al.  v.  Gage  et  al.  172. 

8.  As  to  priority  in  payment  of  debts  of  deceased  debtor.  If  a  judgment 
creditor,  having  filed  a  creditor's  bill  against  the  debtor  in  his  lifetime, 
after  his  death,  and  administration  taken  out  on  the  debtor's  estate,  seeks 
to  have  the  legal  order  of  distribution  of  the  assets  of  the  estate  reversed, 
and  have  his  claim  preferred,  he  must  clearly  show  his  right  to  a  priority, 
and  to  do  this  he  must  show  that  the  debtor  owned  the  property  admin- 
istered upon  at  the  time  of  the  commencement  of  the  suit.     Ibid.  172. 

9.  Preference  given  to  diligent  creditor.  It  is  a  well  established  principle 
that  where  a  creditor  has,  through  the  instrumentality  of  a  court  of 
equity,  sought  out  and  discovered  the  property  of  his  debtor,  which  he 
had  before  been  unable  to  discover  and  seize  upon  by  execution  at  law, 
he  becomes  entitled  to  a  preference  over  other  creditors  to  have  his  judg- 
ment first  satisfied.     Rap  p  ley  e  v.  The  International  Bank,  396. 

10.  Where,  after  the  execution  of  a  deed  of  trust  by  a  debtor  to  hinder, 
delay  and  defraud  his  creditors,  two  judgments  were  recovered  against 
him,  and  the  senior  judgment  creditor  made  no  levy  on  the  equity  of  re- 
demption, and  took  no  steps  to  avoid  the  fraudulent  trust  deed,  and  the 
junior  judgment  creditor,  after  levy  upon  the  property,  filed  his  bill  in 
equity  to  have  the  deed  of  trust  set  aside,  which  resulted  in  a  release  of 
the  trust  deed,  it  was  held,  that  the  junior  creditor,  by  his  superior  dili- 
gence in  discovering  the  fraud  and  causing  the  release  of  the  trust  deed, 
was  entitled  to  a  preference  over  the  other  judgment  creditor  to  the 
amount  of  the  sum  secured  iij  the  trust  deed.     Ibid.  396. 

Bill  to  redeem. 

11.  Tender  of  amount  due.  "Where  a  grantor  in  a  deed  of  trust,  after 
the  maturity  of  the  note  secured,  tenders  the  amount  due  thereon  to  the 
business  manager  of  the  payee,  in  whose  hands  the  note  then  is,  and  the 
tender  is  refused,  a  bill  to  redeem  by  the  debtor  may  properly  be  filed. 

Willemin  v.  Dunn  et  al.  511. 

Opening  a  settlement. 

12.  Where  parties  in  1872  adjusted  their  accounts,  and  the  debtor  gave 
his  notes  and  mortgage  to  secure  the  balance  found  to  be  due  from  him, 
and  afterwards,  in  1875,  when  he  wanted  an  extension  of  the  time  of 
payment,  the  matter  was  again  passed  upon,  and  the  first  securities  can- 
celed and  new  notes  and  a  new  mortgage  given,  it  was  held  that  these 
two  settlements  could  not  be  disturbed  without  clear  proof  of  fraud  or 
mistake.      Conlin  v.  Carter,  536. 

Specific  performance. 

13.  Discretionary.  A  party  is  not  entitled,  as  a  matter  of  right,  to  call 
upon  a  court  of  equity   to  specifically  enforce  a  contract  for  the  sale  of 
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land,  but  the  exercise  of  the  power  rests  in  the  sound  discretion  of  the 
court,  in  view  of  the  contract  and  surrounding  circumstances.  Beach 
et  al.  v.  Dye?-  et  al.  295. 

14.  After  forfeiture  under  contract.  Where  a  contract  for  the  sale  of 
land  provided  that  if  a  payment  was  not  made  by  a  certain  day,  or 
immediately  afterwards,  the  purchaser  was  to  forfeit  all  payments  and 
rights  in  the  land,  and  such  payment  was  not  made  or  offered  until  a 
long  time  after  the  same  was  due,  and  many  years  after  a  forfeiture  of 
the  contract  had  been  manifested  by  the  sale  and  conveyance  of  the 
property  to  another,  and  a  recovery  in  ejectment  by  the  second  purchaser, 
it  was  held  that  a  bill  for  specific  performance  of  the  original  contract  of 
sale  was  properly  dismissed.     Ibid.  295. 

15.  Laches.  A  bill  will  not  be  maintained  to  enforce  the  specific  per- 
formance of  a  contract  for  the  sale  of  land,  unless  the  vendee  shows  that 
he  has  always  been  ready,  willing  and  eager  to  perform  on  his  part.  If 
guilty  of  gross  laches,  unexplained  by  equitable  circumstances,  his  bill 
will  be  dismissed.     Ibid.  295. 

Reference  to  the  master. 

16.  Where  an  account  is  to  be  stated,  the  proper  practice  is  to  refer 
the  cause  to  a  master  to  state  the  same,  so  that  the  parties  may  be  heard 
before  final  decree,  upon  exceptions.  But  where  the  parties  have  them- 
selves adjusted  the  account,  in  the  absence  of  proof  of  mistake  or  fraud, 
there  is  no  error  in  dismissing  a  bill  seeking  to  open  the  settlement 
without  any  reference  to  the  master  to  state  the  account.  Conlin  v. 
Carter,  536. 

Practice  as  to  admission  of  evidence.   * 

17.  In  chancery  cases  the  practice  is  not  to  reverse  for  erroneous 
rulings  in  admitting  or  excluding  evidence,  unless  it  appears  from  an 
inspection  of  the  entire  record  that  different  rulings  might  have  induced 
a  different  decree.      WiUemin  v.  Dunn  et  al.  511. 

Admissions  in  answer. 

18.  Whether  conclusive  upon  party  making  them.     See  EVIDENCE,  12. 

AS  TO  THE  WEIGHT  OF  EVIDENCE. 

19.  Deficiency  in  proof  occasioned  by  one  of  the  parties — a  circumstance 
to  be  considered.     See  EVIDENCE,  21. 

Motion  to  dismiss  bill. 

20.  Effect  thereof.  A  motion  to  dismiss  a  bill  for  want  of  equity  is  in 
effect  a  general  demurrer  to  the  bill,  and  amounts  to  an  admission  of  the 
truth  of  all  the  facts  therein  stated.      Clark  v.  Ewing  et  al.  572. 

Mistake. 

21.  Reforming  insurance  policy  for  mistake  in  description  of  premises. 
See  MISTAKE,  1. 
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CHANCERY.      Continued. 
Setting  aside  voluntary  conveyance. 

22.  At  the  instance  of  the  grantor.     See  GIFT,  1,  2. 
Statute  of  Limitations. 

23.  May  be  set  up  in  an  answer.     See  LIMITATIONS,  4. 
Change  of  venue.     See  VENUE,  1,  2,  3. 

COLLATERAL  SECURITIES. 

Pledge  of  commercial  paper. 

Of  the  rights  of  the  pledgor  and  pledgee,  respectively.  See  PLEDGE,  5 
to  9. 

CONFLICT  OF  LAWS. 

State  courts— bankruptcy. 

1.  Jurisdiction  of  State  courts  to  enforce  rights  growing  out  of  proceedings 
in  bankruptcy.     See  BANKRUPTCY,  5. 

State  taxation — Federal  exemption. 

2.  As  to  poiver  in  the  States  to  tax  property  belonging  to  the  Federal  Gov- 
ernment.    See  TAXATION,  10,  11,  12. 

CONFUSION  OF  GOODS  OR  ACCOUNTS. 
Who  must  suffer  thereby. 

1.  If  a  party  having  charge  of  the  property  of  another,  so  confounds  it 
with  his  own  that  the  line  of  distinction  can  not  be  traced,  all  the  incon- 
venience of  the  confusion  is  thrown  upon  him  who  produces  it,  and  it  is 
for  him  to  distinguish  his  own  property  or  lose  it.  And  this  principle 
holds  good  in  matters  of  account.     Diversey,  Admx.  v.  Johnson,  Admx.  547. 

2.  So,  where  a  surviving  partner,  after  the  death  of  his  partner,  still 
bought  goods  in  the  firm  name  of  another  firm  of  which  he  was  a  partner, 
and  had  or  allowed  the  same  to  be  charged  to  the  old  firm,  the  same  as 
before  the  death  of  his  partner,  thereby  so  confounding  that  which  was  a 
liability  of  the  firm  with  his  as  surviving  partner,  as  to  render  it  im- 
possible to  separate  the  two,  it  was  held,  that  the  consequences  of  the 
confusion  must  fall  upon  him,  unless  he  could  show  the  parts  chargeable, 
to  each.     Ibid.  547. 

CONSIDERATION. 

Whether  sufficient. 

1.  One  promissory  note  for  another.  The  giving  of  a  promissory  note 
by  one  person  to  another  is  a  sufficient  consideration  to  uphold  a  similar 
note  from  that  other  person  to  him.      Union  Trust  Company  v.  Rigdon,  458. 
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CONSIDERATION.      Continued. 
For  shares  of  stock  in  corporation. 

2.  Where  notes  secured  by  mortgage  on  real  estate  are  accepted  by  a 
corporation  in  payment  for  shares  of  capital  stock  subscribed,  and  certifi- 
cates of  stock  issued  and  delivered,  this,  as  between  the  stockholder  and 
the  company,  will  constitute  a  good  consideration  for  the  stock.  Protec- 
tion Life  Ins.  Co.  v.  Osgood,  69. 

Subscription.  % 

3.  Of  the  necessity  of  a  consideration,  and  in  what  it  may  consist.  See 
SUBSCRIPTION,  1,  2,  3. 

CONSTITUTIONAL  LAW. 

Rules  of  construction. 

1.  Generally.  Where  the  words  of  a  constitutional  provision  admit  of 
doubt  as  to  the  sense  in  which  they  were  employed,  resort  may  be  had 
not  only  to  the  context,  but  the  courts  may  also  consider  the  evil  intended 
to  be  remedied,  contemporaneous  exposition,  and  the  consequences  to 
follow.      The  People  ex  rel.  Badger  v.  Lozwenthal  et  al.  191. 

2.  Contemporaneous  construction.  Great  weight  is  to  be  attached  to 
contemporaneous  exposition  of  statutes  or  constitutional  enactments,  and 
a  long  acquiescence  in  a  particular  construction  by  all  departments  of 
the  government  gives  it  almost  the  force  of  a  judicial  exposition.  Ibid. 
191. 

3.  Of  the  argument  ab  inconvenienti.  Where  there  has  been  a  practical 
construction  which  has  been  acquiesced  in  for  a  considerable  period  by 
the  public  and  officers  in  the  discharge  of  their  duties,  and  rights  have 
accrued  in  reliance  upon  it  which  would  be  divested  by  holding  such 
construction  erroneous,  and  large  interests  are  involved  in  sustaining 
this  construction,  and  the  true  construction  is  a  matter  of  doubt,  the 
argument  ab  inconvenienti  is  allowed  to  have  great  weight.     Ibid.  191. 

Retrospective  legislation. 

4.  Validating  invalid  contracts.  Unless  there  is  a  constitutional  inhi- 
bition, a  legislature  has  the  power,  when  it  interferes  with  no  vested 
rights,  to  enact  retrospective  statutes  to  validate  invalid  contracts,  or  to 
ratify  and  confirm  any  act  it  might  lawfully  have  authorized  in  the  first 
instance.      United  States  Mortgage  Co.  v.  Gross  et  al.  483. 

5.  Where  an  act  of  the  legislature  goes  no  further  than  to  bind  a  party 
by  a  contract  which  he  has  attempted  to  enter  into,  but  which  was  invalid 
by  reason  of  some  personal  inability  on  his  part  to  make  it.  or  through 
neglect  of  some  legal  formality,  or  in  consequence  of  some  ingredient  in 
the  contract  forbidden  by  law,  it  is  only  a  question  of  policy,  and  not  one 
of  constitutional  power.     Ibid.  483. 
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6.  Validating  contract  as  against  purchaser.  Where  a  third  party  pur- 
chases under  such  a  state  of  facts  as  precludes  his  acquiring  an  equitable 
as  well  as  a  legal  title,  the  legislature  may  confirm  and  validate  the  origi- 
nal contract  made  by  his  vendor  or  assignor  so  as  to  divest  him.  United 
States  Mortgage  Co.  v.  Gross  et  al.  483. 

7.  Where  A  procured  a  loan  of  money  from  a  foreign  corporation, 
which  loan  was  prohibited  by  the  statute  then  in  force,  and  gave  his  note, 
secured  by  mortgage  on  real  estate,  to  secure  its  repayment,  with  interest, 
and  afterwards  sold  the  same  real  estate  to  B,  subject  to  the  mortgage, 
who  expressly  assumed  the  payment  of  the  debt  as  a  part  of  the  price  to 
be  paid,  and  gave  back  a  note  and  mortgage  to  A  for  the  balance  of 
the  purchase  money,  and  A  indorsed  and  pledged  the  note  for  money 
loaned  him,  and  the  same  was  sold  to  C  before  its  maturity,  and  after 
which  the  legislature  passed  an  act  retrospective  in  its  operation,  making 
valid  such  loans  by  foreign  corporations,  it  was  held,  that,  as  to  the 
security  for  the  note,  C  took  only  an  equitable  title,  and  being  chargeable 
with  notice  of  the  assumption  of  the  original  indebtedness  by  B,  under 
whose  mortgage  he  claimed,  the  act  validating  the  original  contract  and 
mortgage  was  good,  and  binding  on  C  as  well  as  on  the  other  parties. 
Ibid.  483. 

Charter  of  bank — without  a  vote  of  the  people. 

8.  As  to  corporation  with  some  banking  powers.  The  act  incorporating 
the  International  Mutual  Trust  Company,  passed  in  1867,  and  conferring 
upon  it  some  banking  powers,  but  not  that  of  issuing  bills  to  circulate  as 
money,  without  submitting  the  same  to  a  vote  of  the  people,  is  not  in  con- 
travention of  the  constitution  of  1848  then  in  force.  Anthony  et  al.  v. 
International  Bank,  225. 

Railroads. 

9.  Of  their  duty  to  deliver  grain  to  particular  warehouse.  See  RAIL- 
ROADS, 1,  2,  3. 

Use  of  school  houses. 

10.  For  purposes  of  religious  worship — not  prohibited  by  the  constitution. 
See  SCHOOLS  AND  SCHOOL  PROPERTY,  1,  2,  3. 

In  respect  to  the  passage  of  laws. 

11.  Of  an  act  authorizing  banks  with  "banking  powers,"  under  the  consti- 
tution of  1848,  without  the  sanction  of  a  vote  of  the  people.  See  BANKS, 
1  to  5. 

12.  As  to  the  title  of  an  act — whether  the  subject  is  improperly  expressed 
therein.     See  STATUTES,  1. 

CONSTRUCTION. 

Of  constitutions  and  statutes.    See  CONSTITUTIONAL  LAW,  1,  2,  3. 
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CONTINUANCE. 

Of  the  diligence  required. 

1.  After  the  reversal  and  remanding  of  a  cause  for  a  new  trial,  the 
defendant  asked  for  a  continuance  on  the  ground  of  not  being  prepared 
for  trial,  and  the  affidavit  filed  in  support  of  the  motion  stated  that  the 
party  had  made  diligent  efforts  to  ascertain  the  christian  names  of  the 
witnesses  since  the  order  remanding  the  cause  was  filed,  but  failed  to 
show  when  that  diligence  began,  and  what  those  efforts  were,  or  that  he 
caused  inquiries  to  be  made  as  to  the  whereabouts  of  a  particular  witness. 
The  remanding  order  was  filed  two  weeks  before  the  commencement  of 
the  term:  Held,  that  the  application  was  properly  overruled,  due  dili- 
gence requiring  immediate  action  after  the  time  when  notice  was  given 
of  the  filing  of  the  remanding  order.      City  of  Free-port  v.  Isbell,  381. 

CONTRACTS. 
.Mental  capacity. 

1.  How  to  be  ascertained — in  suit  to  avoid  deed.  The  advanced  age  of  a 
grantor,  and  his  great  grief  and  sickness  induced  by  the  death  of  his 
wife,  are  proper  circumstances  to  be  considered  in  determining  whether 
he  had  the  requisite  mental  capacity  to  execute  the  deed,  or  whether  he 
was  the  victim  of  an  undue  influence  or  any  manner  of  overreaching. 
Willemin  v.  Dunn  et  al.  511. 

2.  Mere  mental  weakness  not  alone  sufficient  to  avoid  deed.  Mere  mental 
weakness  will  not  authorize  a  court  of  equity  to  set  aside  a  deed  or  exe- 
cuted contract,  if  such  weakness  does  not  amount  to  inability  to  compre- 
hend the  contract,  and  is  unaccompanied  by  evidence  of  imposition  or 
undue  influence.     Ibid.  511. 

3.  Presumption.  Where  a  grantor's  confidential  agent  and  also  his 
attorney  and  business  manager  are  present  at  the  execution  of  a  deed  by 
him  for  his  property,  aiding  him  with  their  counsel,  it  will  not  be  pre- 
sumed, in  the  absence  of  proof,  that  the  grantor  was  mentally  incompe- 
tent to  contract,  or  was  not  free  from  improper  influences.     Ibid.  511. 

Of  a  proposition  and  acceptance. 

4.  Whether  a  proposition  has  been  accepted  so  as  to  constitute  a  contract. 
A  lessee  of  certain  premises  from  the  city  of  Chicago,  by  way  of  a  com- 
promise of  disputed  questions  as  to  the  amount  of  annual  rent  to  which 
the  city  was  entitled  under  the  leases,  commencing  May  8,  1870,  proposed 
in  writing  to  the  city  that  he  would  pay,  as  such  annual  rent,  sixty  per 
cent  of  the  sum  which  said  rent  would  amount  to,  if  computed  upon  a 
valuation  of  the  premises  made  in  April  or  May,  1870,  with  interest  at 
the  rate  of  eight  per  cent  per  annum  on  the  then  past  due  and  unpaid 
installments  of  rent  from  the  days  Avhereon  the  same  were  due  and  paya- 
ble according  to  the  terms  of  the  leases,  until  paid,  such  payments  of 
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accrued  rent  to  be  made  as  soon  as  practicable,  and  at  such  times  as 
might  be  agreed  upon  between  the  lessee  and  a  properly  authorized  offi- 
cer of  the  city, — the  rents  that  had  been  paid  to  be  credited  as  of  the 
days  of  such  payment;  and  any  payment  which  had  been  made  subse- 
quent to  said  valuation,  in  excess  of  the  rate  proposed,  should  be  credited, 
with  interest  on  the  excess  at  eight  per  cent  per  annum.  It  appeared 
that  subsequently  the  mayor  of  the  city  submitted  the  proposition  to  the 
common  council  for  its  action,  whereupon  the  subject  was  referred  to  a 
committee  of  the  council,  who  reported  and  recommended  that  the  propo- 
sition be  accepted  by  the  city  "in  the  manner  and  upon  the  terms" 
thereof,  and  also  recommended  the  adoption  of  an  order  that  the  mayor 
and  city  comptroller  be  authorized  and  empowered  to  adjust,  settle  and 
compromise  with  the  lessee  "at  a  ratio  not  less  than  sixty  per  centum  of 
the  rent,  due  from  said  lessee  under  the  appraisal  made  in  May,  1870, 
charging  at  the  rate  of  eight  per  centum  interest  on  all  installments 
which  are  in  arrears,  and  allowing  the  same  rate  of  interest  on  all  pre- 
payments made  over  and  above  the  sixty  per  centum."  The  report  of 
fhe  committee  was  adopted  upon  a  vote  of  the  council:  Held,  the  action 
of  the  council  was  an  acceptance  of  the  proposition,  and  the  authority 
given  to  the  mayor  and  comptroller  was  substantially  in  accord  therewith. 
Mackin  v.  City  of  Chicago,  105. 

5.  Where  the  proposition  leaves  certain  matters  not  definitely  presented.  In 
the  same  proposition,  after  fixing  the  amount  of  rent  to  be  paid,  it  was 
proposed,  "such  payments  of  accrued  rent  to  be  made  as  soon  as  practica- 
ble, and  at  such  times  as  may  be  agreed  upon  by  the  lessee  with  a  prop- 
erly authorized  officer  of  the  city."  The  lease  itself  had  fixed  the  times 
of  payment,  and  the  real  matter  in  dispute  was  the  amount  to  be  paid, — 
moreover,  after  repeated  efforts  on  the  part  of  the  mayor  and  comptroller 
to  adjust  the  matter  with  the  lessee,  the  latter  refused  to  pay  on  the 
ground  he  had  a  counter  claim  against  the  city.  It  was  held,  the  lessee 
was  precluded  from  insisting  this  part  of  the  proposition  was  too  indefi- 
nite to  permit  a  contract  to  arise  out  of  an  acceptance.     Ibid.  105. 

Contracts  construed. 

6.  As  to  installments  of  rent  drawing  interest.  The  mayor  of  the  city 
approved  the  action  of  the  council  in  accepting  the  proposition,  on  the 
28th  September,  1872.  The  proposition  of  the  lessee  provided  that  past 
due  installments  of  rent  should  bear  eight  per  cent  interest.  So,  it  was 
correct  to  compute  interest  at  that  rate  on  an  installment  which  became 
due  August  8,  1872.     Ibid.  105. 

7.  Waiver  of  benefits  on  assessment  respecting  mortgaged  premises  —  a 
mortgage  construed.     See  MORTGAGES  AND  DEEDS  OF  TRUST,  5. 
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Rule  of  construction. 

8.  As  to  a  deed  or  mortgage.  The  whole  of  a  deed  or  mortgage  must  be 
construed  together,  and  a  reservation  or  waiver  in  favor  of  the  grantor 
or  mortgagor  must  be  interpreted  in  the  light  of  the  other  provisions  of 
the  deed;  and  if  a  deed  is  equally  susceptible  of  two  interpretations, 
that  meaning  will  be  adopted  which  is  adverse  to  the  interests  of  the 
grantor.      United  States  Mortgage  Co.  v.  Gh'oss  et  al.  483. 

Prior  and  contemporaneous  verbal  agreements. 

9.  Are  merged  in  written  contract.  A  written  agreement  for  the  disso- 
lution of  a  partnership  and  disposition  of  the  property  and  effects  of  the 
firm,  operates  as  a  merger  of  all  prior  and  contemporaneous  agreements 
respecting  the  same  matters,  and  supersedes  them.  Bragg  v.  Geddes 
et  al.  39. 

Rescission  by  the  parties. 

10.  Remedy  on  rescission  of  sale  for  fraud.  Where  a  sale  of  goods  on 
a  credit  is  rescinded  by  the  vendor  for  fraud  in  the  purchaser,  the  contract 
is  treated  as  a  nullity,  and  the  vendee  is  treated  not  as  a  purchaser,  but 
as  a  person  who  has  tortiously  obtained  possession  of  the  goods,  and  the 
form  of  action  in  such  case  is  trover  or  replevin.  In  such  case  assumpsit 
will  not  lie  before  the  expiration  of  the  time  of  the  credit,  unless  the 
party  has  converted  the  goods  into  money  or  money's  worth.  Kellogg  § 
Co.  v.  Turpie,  265. 

11.  A  contract  can  not  be  rescinded  in  part  and  affirmed  as  to  the 
residue.  If  a  party  treats  a  transaction  as  a  contract  at  all  he  must 
take  it  altogether  and  be  bound  by  all  its  terms,  and  by  bringing  assump- 
sit for  the  price  of  goods  sold,  the  plaintiff  affirms  the  contract  of  sale. 
Where  there  is  an  express  contract  the  law  will  not  imply  one.  The 
doctrine  of  the  New  York  courts  that  the  vendor  may  rescind  as  to  the 
credit  procured  by  fraud,  and  affirm  the  sale,  is  not  approved.     Ibid.  265. 

Restricting  liability  of  carriers. 

12.  By  contract.     See  CARRIERS,  1  to  7. 
Validating  past  contracts. 

13.  By  legislation— of  the  power  so  to  do.  See  CONSTITUTIONAL 
LAW,  4  to  7. 

CONTRIBUTION. 

As  between  sureties.     See  SURETY,  1. 

CONVEYANCES. 

As  TO  land  in  adverse  possession. 

1.  Under  our  statute  any  one  claiming  title  to  land,  although  out  of 
possession,  and  notwithstanding  there  may  be  an  actual  adverse  posses- 
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sion,  may  sell  and  convey  the  same  as  though  in  the  actual  possession, 
and  his  deed  will  give  the  grantee  the  same  right  of  recovery  in  eject- 
ment as  if  the  grantor  had  been  in  the  actual  possession  when  he  con- 
veyed.     City  of  Chicago  v.   Vulcan  Iron  Works,  222. 

CORPORATIONS. 
Power  to  take  mortgages  on  real  estate. 

1.  To  secure  payment  of  debts.  The  general  incorporation  act  of  1872 
was  not  designed  to  prevent  corporations,  domestic  or  foreign,  from 
taking  mortgages  on  real  estate  as  security  for  the  payment  of  debts  clue 
them.  If  mortgaged  premises  are  sold  under  powers  in  such  mortgages, 
the  mortgagees  can  not  themselves  become  purchasers;  but  if  the  mort- 
gages are  foreclosed  by  suit,  the  decree  of  the  court  then  becomes  the 
basis  of  title.  The  act  contemplates  that  such  corporations  will  acquire 
real  estate  in  satisfaction  of  indebtedness  due  them,  but  makes  provision 
for  its  sale,  so  as  to  prevent  perpetuities.  United  States  Mortgage  Co.  v. 
Gross  et  al.  483. 

Power  to  loan  money. 

2.  Under  act  of  1872.  It  is  the  policy  of  the  general  incorporation 
act  of  1872  that  corporations  shall  not  be  formed  in  this  State  for  the 
business  of  loaning  money,  and  foreign  corporations  are  denied  the  exer- 
cise of  any  powers  in  this  State  which  are  prohibited  to  domestic  corpor- 
ations. Therefore,  a  loan  of  money  by  a  foreign  corporation  secured  by 
a  mortgage  on  real  estate  in  this  State,  was  by  that  act  rendered  invalid. 
Ibid.  483. 

Validating  loans  op  money — foreign  corporations. 

3.  It  was  the  evident  intention  of  the  act  of  April  9,  1875,  in  relation  to 
foreign  corporations,  to  give  them  power  to  invest  or  loan  money  in  this 
State,  and  to  validate  contracts  of  loans  previously  made  by  them  in  this 
State,  and  make  them  enforcible  the  same  as  if  they  had  not  been  prohib- 
ited when  made.     Ibid.  483 

Execution  of  mortgage  by  corporation. 

4.  As  to  proof  thereof — burden  of  proof .  The  execution  of  a  mortgage 
under  the  seal  of  a  corporation,  regular  on  its  face,  and  by  the  properly 
constituted  officers,  is  prima  facie  evidence  the  mortgage  was  executed  by 
the  authority  of  the  corporation,  and  parties  objecting  take  on  themselves 
the  burden  of  proving  it  was  not  so  executed.      Wood  et  al.  v.  Whelen,  153. 

Subsequent  adoption. 

5.  As  to  the  mode  of  its  adoption  or  ratification.  Where  a  mortgage  has 
been  executed  in  the  name  of  an  incorporated  company,  signed  by  the 
properly  constituted  officers  of  the  corpoi^ation,  and  sealed  with  the 
corporate    seal,    the    board  of  directors    of  the    corporation    may  adopt 
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the  instrument,  giving  it  the  full  force  of  a  deed  of  a  corporation,  by  a 
simple  resolution  to  that  effect,  without  the  form  of  again  attaching  the 
corporate  seal  to  the  paper, — and  this,  notwithstanding  the  mortgage  may 
have  been  executed  originally  without  competent  authority.  Wood  et  al. 
v.  Whelm,  153. 
Bonds  of  a  corporation. 

6.  Convertible  into  stock  of  the  company — of  their  validity.  Upon  bill  to 
foreclose  a  mortgage  executed  by  a  private  corporation  to  secure  the 
payment  of  certain  bonds  issued  by  the  company,  it  was  objected  by 
judgment  creditors  of  the  company  that  the  bonds  contained  a  provision 
that  they  were  convertible,  at  the  option  of  the  holder,  into  common  stock 
of  the  company  until  a  certain  day  named,  and  that  if  so  converted  it 
would  be  equivalent  to  an  increase  of  the  stock  of  the  company  without 
the  assent  of  the  stockholders,  which  could  not  properly  be  done,  and  by 
reason  of  such  provision  in  the  bonds  they  were  invalid.  But  it  was 
held,  the  provision  could  not  operate  to  excuse  the  company  from  paying 
the  money  it  had  obtained  on  the  faith  of  the  bonds,  and  which  they  were 
given  to  secure,  and  did  not  affect  their  validity  as  such  security.  Ibid. 
153. 

7.  Of  the  authority  to  issue  them — powers  of  board  of  directors — ratifica- 
tion. All  business  relating  to  the  legitimate  objects  of  a  corporation 
authorized  by  its  charter  may  be  transacted  by  the  directors  without  the 
sanction  of  the  stockholders.     Ibid.  153. 

8.  So,  where  the  act  under  which  a  company  has  been  incorporated 
provides  such  company  shall  have  power  to  borrow  money  and  secure  the 
same  by  deed  or  lien  upon  its  real  or  personal  property,  or  both, — as 
borrowing  money  for  the  purpose  of  forwarding  the  objects  of  the  corpo- 
ration is  among  the  ordinary  duties  of  the  board  of  directors,  it  follows 
the  board  may  secure  the  same  by  deed  or  other  lien.     Ibid.  153. 

9.  And  where  an  act  has  been  done  which  it  is  competent  for  a  legally 
constituted  directory  to  do,  but  which  was  done  without  authority  exist- 
ing at  the  time,  the  directory  may  ratify  the  unauthorized  act,  and  such 
subsequent  ratification  will  be  equivalent  to  a  precedent  authority  to  do 
the  act  so  confirmed.     Ibid.  153. 

10.  In  this  case  the  promotors  of  a  private  corporation,  acting  as 
directors  of  the  de  facto  organization  not  yet  incorporated,  adopted  a  resolu- 
tion that,  for  the  purpose  of  completing  and  putting  in  successful  operation 
the  works  for  the  erection  and  carrying  on  of  which  the  company  had 
been  organized,  and  to  provide  for  the  subsequent  extension  of  such  works, 
there  should  be  issued  a  certain  number  of  bonds  of  the  company,  to  be 
secured  by  a  mortgage  upon  its  property,  upon  which  to  borrow  money 
for  the  purpose  indicated.     In  pursuance  of  such  resolution,  and  after  the 
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company  became  incorporated,  the  bonds  were  executed  by  the  regularly 
constituted  officers  of  the  corporation,  and  also  a  mortgage,  under  the  seal 
of  the  corporation,  upon  the  property  of  the  company.  Subsequently,  and 
while  the  bonds  and  mortgage  were  still  in  the  possession  of  the  company, 
the  directory  of  the  corporation,  by  resolution,  gave  express  authority  to 
their  agent  to  sell  these  bonds,  upon  certain  prescribed  terms,  and  to 
deliver  the  mortgage  for  their  security:  It  was  held,  this  action  of  the 
board  of  directors  of  the  corporation  was  equivalent  to  an  original  author- 
ity to  issue  the  bonds,  and  an  adoption  of  the  mortgage  previously  exe- 
cuted, as  well  as  a  ratification  of  the  action  of  the  promotors  of  the 
corporation  in  respect  thereto, — so  that,  irrespective  of  the  question  as  to 
the  power  of  the  promotors  of  the  corporation  to  bind  the  future  corpora- 
tion, the  securities  became  the  valid  and  binding  obligations  of  the  corpo- 
ration by  its  own  act  of  adoption  and  ratification  through  its  directory. 
Wood  et  al.  v.  Whelen,  153. 
Implied  power  to  borrow  money. 

11.  And  execute  securities  therefor.  In  this  case  there  was,  by  express 
provision  of  the  charter  of  the  corporation,  power  given  to  the  company 
to  borrow  money  and  give  a  lien  on  its  property  for  the  payment  of  the 
loan; — but  without  such  express  authority,  a  private  corporation  may 
borrow  money  for  the  promotion  of  the  object  of  its  creation,  and  may 
secure  the  same  on  the  property  of  the  corporation,  by  mortgage  or  other- 
wise, as  being  within  its  implied  or  incidental  powers,  and  the  corpora- 
tion would  be  estopped  to  deny  it  had  authority  to  pledge  its  property, 
real  or  personal,  or  both,  for  the  payment  of  the  money.     Ibid.  153. 

Refusal  to  transfer  stock. 

12.  Liability  of  corporation.  A  corporation  will  be  liable  in  an  action 
on  the  case  for  refusing  to  transfer  on  its  books  shares  of  its  capital  stock 
which  it  has  issued,  to  a  purchaser  of  the  same,  unless  such  stock  is 
absolutely  void  for  fraud  or  want  of  consideration,  in  which  latter  event 
no  action  will  lie  against  the  corporation  for  such  refusal.  Protection 
Life  Lns.  Co.  v.  Osgood,  69. 

Consideration  for  shares  of  stock. 

13.  Where  notes  secured  by  mortgage  on  real  estate  are  accepted  by  a 
corporation  in  payment  for  shares  of  capital  stock  subscribed,  and  certi- 
ficates of  stock  issued  and  delivered,  this,  as  between  the  stockholder  and 
the  company,  will  constitute  a  good  consideration  for  the  stock.  Ibid. 
69. 

Fraud — securities  for  stock  valueless. 

14.  The  fact  that  securities  given  by  a  party  to  a  corporation  in  pay- 
ment for  subscription  to  stock  prove  valueless,  does  not  constitute  such  a 
fraud   as  to   invalidate  the  certificates  of    stock    issued   and  delivered, 
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when  it  does  not  appear  that  the  party  knew  the  securities  to  be  value- 
less, or  represented  them  to  be  good,  or  resorted  to  any  means  whatever 
to  mislead,  deceive  or  defraud  the  company,  or  to  prevent  it  from  inquiring 
into  the  facts.     Protection  Life  Ins.  Co.  v.  Osgood,  69. 

15.  In  an  action  on  the  case  by  a  purchaser  of  stock  in  an  incorporated 
insurance  company,  against  the  company,  for  refusing  to  transfer  the 
stock  on  its  books,  the  company  offered  to  prove  that  when  the  subscrip- 
tion was  made,  checks  were  given  by  the  parties  subscribing  for  the 
amount  of  the  stock,  which  the  company  agreed  to  hold  until  the  State 
Treasurer  should  accept  certain  notes  secured  by  mortgage  which  were 
given  to  the  company  in  payment  for  the  stock,  aud  that  after  the  Treas- 
urer had  passed  upon  and  accepted  the  securities  as  a  part  of  the  guar- 
anteed fund,  the  checks  were  returned ;  and  that  subsequently  the 
securities  were  discovered  to  be  of  little  or  no  value,  and  upon  notice 
being  given  to  one  of  the  subscribers,  he  gave  other  securities,  that  also 
proved  to  be  of  little  or  no  value.  This  evidence  the  court  refused  to 
admit.  The  proofs  showed  that  the  company  still  held  all  these  securities, 
and  there  was  nothing  to  show  that  the  subscribers  had  acted  fraudulently : 
Held,  that  there  was  no  error  in  refusing  to  admit  the  evidence.     Ibid.  69. 

Change  of  name  of  corporation. 

16.  A  certificate  of  a  president  of  a  corporation  showing  a  change  in  its  name, 
that  at  a  special  meeting  of  the  stockholders  of  the  company  held  at  its 
office  on  a  certain  day,  and  called  in  pursuance  of  and  in  strict  con- 
formity with  the  statute  on  the  subject,  at  which  meeting  over  two-thirds 
of  the  stock  of  the  company  was  duly  represented,  a  resolution  was 
passed  unanimously  to  change  the  name  of  the  company  to  that  of  an- 
other, which  is  given,  is  sufficient  under  the  statute.  Anthony  et  al.  v. 
International  Bank,  225. 

Certified  copy  of  sealed  instrument. 

17.  Does  not  require  fac  simile  of  corporate  seal.     See  EVIDENCE,  7. 
Municipal  corporations. 

18.  Of  their  powers — generally.-  A  municipal  corporation  possesses 
and  can  exercise  the  following  powers,  and  no  others:  First,  those 
granted  in  express  ivords ;  second,  those  necessarily  or  fairly  implied  in  or 
incident  to  the  powers  expressly  granted;  and  third,  those  essential  to 
the  declared  objects  and  purposes  of  the  corporation, — not  simply  conve- 
nient, but  indispensable.  Neither  the  corporation  nor  its  officers  can  do 
any  act  or  make  any  contract,  or  incur  any  liability  not  authorized  by 
the  statute  or  charter  by  which  it  is  created.  Cook  County  v.  McCrea, 
236. 

19.  Of  their  powers,  and  the  manner  of  their  exercise.  An  incorporated 
village  being  a  municipal  corporation,  can  properly  do  only  such  acts  as 


INDEX.  643 


CORPORATIONS.     Municipal  corporations.      Continued. 

the  law  enables  it  to  perform,  and,  it  being  a  creature  of  the  law,  can 
exercise  the  powers  conferred  upon  it  only  in  the  manner  prescribed  by 
law.      The  People  ex  rel.  Besse  v.   Village  of  Crotty,  180. 

20.  As  to  the  poioer  to  grant  licenses — the  time  and  manner  of  its  exercise. 
See  LICENSES,  1,  2. 

21.  Power  of  counties  to  make  investment  of  moneys  raised  for  sinking 
fund.     See  COUNTIES,  1,  2. 

22.  Liability  for  flooding  lot.  Where  a  city,  in  improving  its  streets, 
so  constructs  its  ditches  as  to  throw  upon  the  lot  of  an  individual  a  more 
than  usual  quantity  of  surface  water,  and  makes  a  culvert  on  the  street 
below  such  lot  inadequate  to  carry  off  the  water,  whereby  it  is  caused  to 
flow  back  and  remain  upon  the  lot,  the  city  will  be  liable  to  the  owner  of 
the  lot  for  the  damages  sustained.      City  of  Aurora  v.  Love,  521. 

COSTS. 

On  change  of  venue. 

Non-payment  of  costs  as  ground  for  setting  aside  order.     See  VENUE,  3. 

COUNTER  CLAIM. 

In  proceeding  for  mechanic's  lien. 

Cross-bill  for  damages  not  allowed.     See  LIENS,  5,  6. 

COUNTIES. 
Power  to  make  investment  of  sinking  fund. 

1.  The  county  board  of  Cook  county  has  not  the  power  to  order  the 
county  treasurer  to  invest  moneys  in  his  hands  collected  from  taxes 
levied  to  create  a  sinking  fund  to  pay  the  bonds  of  the  cownty,  issued 
and  sold  under  the  act  of  February  23,  1872,  in  the  purchase  of  county 
bonds  issued  in  1879  for  the  purpose  of  building  a  court  house,  and  the 
treasurer  is  not  bound  to  obey  such  order.      Cook  County  v.  3IcCrea,  236. 

2.  The  court  is  not  disposed  to  deny  all  power  of  investment  whatever 
of  the  moneys  of  a  sinking  fund,  and  compel  them  to  remain  in  specie  in 
the  county  treasury,  and  lie  idle  and  unproductive  until  required  to  be 
applied.  But  it  seems  the  investment  must  be  made  in  public  securities 
readily  convertible  into  cash.     Ibid.  236. 

CREDITORS. 

Who  is  a  creditor. 

Within  the  Bankrupt  act.     See  BANKRUPTCY,  9,  10. 

CREDITOR'S  BILL.     See  CHANCERY,  4  to  10. 
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CRIMINAL  LAW. 

Assault  to  inflict  a  bodily  injury. 

1.  Provocation.  Upon  the  trial  of  a  party  charged  with  an  assault 
with  a  deadly  weapon,  etc.,  it  appeared  that  about  nine  o'clock  at  night 
startling  noises  were  heard  outside  the  house  of  the  defendant  and  very 
near  to  it,  consisting  of  the  firing  of  guns  and  the  noise  of  many  voices, 
frightening  the  family,  and  the  defendant,  as  the  head  of  the  family, 
rushed  out  of  the  house,  chasing  such  of  the  intruders  as  he  encountered, 
the  firing  and  noise  still  continuing,  when  one  of  the  invading  party  was 
shot,  it  being  uncertain  who  fired  the  shot,  and  the  proof  showing  the 
previous  good  character  of  the  defendant  as  a  peaceable  and  law-abiding 
citizen:  Held,  the  jury  should  not  have  found,  under  the  facts  as  they 
must  have  appeared  to  the  defendant,  that  there  was  no  considerable 
provocation  appearing,  although  the  proof  showed  that  the  invaders  were 
on  no  hostile  errand  in  fact.      White  v.  The  People,  473. 

CROSS-ERRORS. 

On  appeal  from  an  Appellate  Court.    See  PRACTICE  IN  THE  SUPREME 
COURT,  5. 

DECREE. 

On  foreclosure. 

1.  Construction — as  to  whether  the  decree  bars  the  statutory  right  of  re- 
demption. In  this  case,  which  was  upon  bill  to  foreclose  a  mortgage,  a 
construction  was  given  to  the  decree  of  foreclosure  in  reference  to  its 
effect  upon  the  statutory  right  of  judgment  creditors  of  the  mortgagor  to 
redeem  from  the  sale  under  the  decree,  and.it  was  held  there  was  nothing 
contained  in  the  decree  which  could  operate  to  abridge  that  right.  Wood 
et  al.  v.  Whelen,  153. 

DEFAULT. 

Setting  aside  default. 

1.  An  application  to  set  aside  a  default  not  based  upon  an  affidavit  of 
a  defence  upon  the  merits  is  properly  denied.  Little  et  al  v.  Allington, 
253. 

DESCRIPTION. 

Of  premises  in  a  deed. 

1.  What  will  pass  hy  a  particular  description.     See  BOUNDARIES,  3. 
On  assessment  for  taxation. 

2.  As  to  the  sufficiency  of  a  description  of  lands.     See  TAXATION,  1,  2. 
As  to  road  to  be  opened. 

3.  Description  thereof  in  petition  for  mandamus.      See  HIGHWAYS,  1. 
Parol  evidence. 

4.  To  identify  lot  in  a  deed.     See  EVIDENCE,  6. 
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DISCRETION. 

Specific  performance. 

1.  How  jar  discretionary.     See  CHANCERY,  13. 
Reinstating  plea  stricken  from  files 

2.  How  far  discretionary.     See  PRACTICE,  7. 

DIVORCE. 

IMPOTENCT — BURDEN  OF  PROOF. 

1.  Where  a  wife  seeks  a  divorce  on  the  ground  of  the  impotency  of 
her  husband,  the  burden  of  proof  is  on  her  to  establish  not  only  the  im- 
potency as  charged,  but  also  that  it  is  incurable.     Lov&hz  v.  Lorenz,  376. 

Evidence. 

2.  Admissions  of  defendant.  Where  a  divorce  sought  upon  such  ground 
is  refused  on  the  proof  of  the  husband's  admission  of  impotency,  in  the 
absence  of  anything  to  the  contrary  appearing,  it  will  be  presumed  the 
court  was  not  satisfied  of  the  sincerity  of  such  admission,  and  that  there 
was  no  abuse  of  discretion  in  that  regard.     Ibid.  376. 

3.  Testimony  of  complainant.  Under  the  statute  the  court  is  not  bound 
to  take  the  testimony  of  a  party  as  true.  The  statute  requires  that  the 
cause  for  divorce  be  fully  proven  by  reliable  witnesses, — and  while  this 
does  not  authorize  the  court  to  capriciously  and  arbitrarily  disregard 
evidence,  or  refuse  to  act  when  the  proof  is  reasonably  clear,  still  it  vests 
the  court  with  a  considerable  degree  of  discretion  in  regard  to  the  proofs. 
Ibid.  376. 

Lapse  of  time. 

4.  Effect  thereof.  When  a  wife,  seeking  a  divorce  on  the  ground  of  the 
impotency  of  her  husband,  admits  that  she  lived  with  him  for  ten  years, 
during  all  which  time  he  was  impotent,  her  living  with  him  and  making 
no  complaint  is  a  circumstance  that  may  be  considered  as  tending  to 
show  her  story  is  a  fabrication.     Ibid.  376. 

DONATIO  CAUSA  MORTIS.     See  GIFT,  3. 

EJECTMENT. 

Claiming  title  from  common  source. 

1.  Under  the  statute,  where  the  plaintiff  on  the  trial  states,  under  oath, 
that  he  claims  title  through  a  common  source  with  the  defendant,  it  will 
be  sufficient  for  him  to  show  title  from  such  common  source,  unless  the 
defendant  will  deny  on  oath  that  he  claims  title  from  such  source,  or  will 
swear  that  he  claims  title  through  some  other  source.  This  rule  applies 
where  the  action  is  to  settle  a  disputed  boundary  between  two  adjoining 
lots,  each  party  deriving  title  to  his  lot  from  the  same  source.  Clark  v. 
Day,  480. 
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EJECTMENT.      Continued. 
Of  the  verdict. 

2.  Whether  sufficiently  certain.  A  verdict  in  ejectment,  finding  the  de- 
fendant guilty  of  withholding  from  the  plaintiff  "the  following  described 
premises,  to- wit:  commencing  on  Madison  street  fifty-seven  feet  from  the 
corner  of  Hancock  and  Madison  streets,  as  indicated  by  the  present  line 
of  improvements,  running  thence  seven  feet  on  the  line  of  Madison  street, 
thence  at  right  angles  one  hundred  and  seventy-one  feet  to  the  alley, 
thence  at  right  angles  towards  Hancock  street  to  the  line  of  lots  7  and  8, 
thence  at  right  angles  along  said  line  one  hundred  and  seventy-one  feet 
to  the  place  of  beginning;  and  we  further  find  that  the  plaintiff  has  an 
estate  therein  in  fee  simple,"  is  sufficiently  certain  to  enable  the  plain- 
tiff to  have  execution  of  his  judgment.      Clark  v.  Day,  480. 

ELECTIONS. 

Taxation  for  building  school  house. 

Of  the  election  io  authorize  it.     See  TAXATION,  4. 

EMINENT  DOMAIN. 

Cross-petition. 

1.  Whether  necessary.  Where  the  petition  for  right  of  way  for  a  rail- 
road shows  that  the  defendant  is  the  owner  of  an  entire  tract  of  land, 
and  the  petitioner  proposes  to  appropriate  a  strip  running  through  the 
tract  described,  it  is  not  necessary  for  the  defendant  to  present  a  counter 
petition  in  order  to  obtain  damages  for  land  not  taken,  in  the  same  pro- 
ceeding.    Illinois  Western  Extension  Railroad  Co.  v.  May  rand,  591. 

Of  the  verdict — on  condemnation. 

2.  A  verdict  in  a  proceeding  to  condemn  land  for  right  of  way  by  a 
railroad  company,  which  finds  that  the  land  owner  "is  entitled  as  com- 
pensation the  sum  of  $420,  and  as  damages  the  sum  of  $411.25,  a  total 
sum  of  $831.25,'"  is  sufficiently  certain.     Ibid.  591. 

ESTOPPEL. 

Owner  and  sub-contractor. 

When  the  former  is  estopped  to  set  up,  as  against  the  latter,  conditions  of 
the  original  contract.     See  LIENS,  4. 

EVIDENCE. 
Inferences  from  facts  proven. 

1.  When  certain  facts  are  admitted  or  proved,  the  court  trying  the 
case  will  take  notice,  without  further  proof,  of  all  such  presumptions 
and  inferences  arising  from  them  as  are  warranted  by  uniform  expe- 
rience, and  also  of  all  such  consequences  as  are  known  to  flow  from 
the  laws  which  govern  matter,  and  which  are  applicable  to  the  proven  or 
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EVIDENCE.     Inferences  from  facts  proven.      Continued. 

admitted  facts,  and  in  drawing  such  conclusions  the  court  may  also  avail 
of  matters  of  science.     Hicks  v.  Silliman  et  al.  255. 

2.  So,  where  it  is  shown  that  land  of  one  person  slopes  toward  an 
adjacent  tract  belonging  to  another,  and  the  owner  of  the  dominant  heri- 
tage is  threatening  by  artificial  means  to  gather  the  surface  waters  from 
his  own  and  other  contiguous  lands  in  large  quantities,  and  by  means  of 
ditches  and  embankments  is  preparing  to  conduct  it  to  a  point  on  his  own 
land  near  the  servient  heritage,  and  there  permit  them  to  escape,  it  does 
not  require  the  opinions  of  witnesses  to  establish  the  conclusion  that  if 
the  surface  water  is  permitted  to  be  thus  collected  and  discharged,  it  will 
certainly  flow  upon  the  servient  heritage  in  unnatural  and  undue  quanti- 
ties.    Ibid.  255. 

3.  And  in  such  case,  where  it  further  appears  that  the  land  upon 
which  this  undue  proportion  of  surface  water  is  about  to  be  thrown  is  so 
unusually  low  and  wet  that  it  is  barely  susceptible  of  cultivation,  and 
without  any  drainage  whatever,  the  court  would  be  fully  warranted, 
without  further  testimony,  in  reaching  the  conclusion  that  the  land 
would  be  thereby  injured,  and  the  owner  entitled  to  protection  from  such 
a  result.     Ibid.  255. 

Of  a  witness'  impression  or  inference. 

4.  The  testimony  of  a  witness  that  he  took  from  what  a  party  said, 
that  such  party  and  another  were  partners,  etc.,  is  not  evidence.  It  is 
mere  impression  or  inference.     Bragg  v.  Geddes  et  al.  39. 

Parol  evidence. 

5.  To  vary  contract  by  indorsement.  The  indorser  of  a  note  when  sued 
upon  his  indorsement  will  not  be  permitted  to  prove  a  verbal  agreement 
made  at  the  time  of  the  indorsement,  to  the  effect  he  should  not  be  held 
liable  as  indorser.  The  contract  of  indorsement  can  not  be  varied  or 
contradicted  by  parol  evidence.      Courtney  et  al  v.  Hogan,  101. 

6.  To  identify  lot  in  deed.  Where  the  description  of  land  in  a  mortgage 
was  "  water  lot  36  in  Kinzie's  addition  to  Chicago,  the  dimensions 
and  description  of  which  will  fully  appear  by  reference  to  the  map  of 
said  addition,  now  on  file  in  the  recorder's  office  of  Cook  county,"  and 
the  plat  as  recorded  contained  no  number  36,  but  showed  lots  numbered 
from  1  to  35  running  from  west  to  the  east,  leaving  a  triangular  piece 
of  ground  east  of  water  lot  number  35,  and  extending  to  the  shore  of  Lake 
Michigan :  Held,  that  it  was  competent  to  show  by  parol  that  such  trian- 
gular strip  between  lot  35  and  the  lake  shore  was  known  and  recognized 
as  water  lot.  No.  36,  and  thus  identify  the  lot  described  in  the  mortgage. 
Chicago  Dock  and  Canal  Co.  v.  Kinzie,  415. 
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EVIDENCE.      Continued. 
Secondary  evidence. 

7.  Certified  copy  of  sealed  instrument  of  corporation.  Where  a  certified 
copy  of  an  instrument  executed  in  behalf  of  a  corporation  and  as  its  act, 
shows,  after  the  name  of  the  president,  the  word  (seal),  this  affords  prima 

facie  evidence  that  it  is  the  seal  of  the  corporation.  It  is  not  necessary  to 
make  a  fac  simile  of  the  corporate  seal  in  the  copy.  Anthony  et  al.  v. 
International  Bank,  225. 

Admissions. 

8.  Of  their  weight  as  evidence.  Verbal  admissions  of  a  party  ought  to 
be  received  with  great  caution.  Such  evidence  is  subject  to  much  imper- 
fection and  mistake,  and  frequently  is  entitled  to  but  little  weight. 
Bragg  v.  Geddes  et  al.  39. 

9.  Of  person  incompetent  to  testify.  Where  a  party  to  a  suit  is  incom- 
petent as  a  witness  to  testify  against  a  co-defendant,  his  acts  and 
declarations  are  not  admissible  to  prove  anything  as  to  which  he  is  not 
competent  to  testify.     Ibid.  39. 

10.  By  trustee  as  against  cestui  que  trust.  A  party  defending  as  the 
trustee  of  another  can  not  make  any  admission  to  the  prejudice  of  the 
trust  fund  and  against  the  cestui  que  trust.     Ibid.  39. 

11.  Statements  of  an  agent.  The  stipulation  of  an  agent  of  a  defendant 
of  the  amount  due  under  a  deed  of"  trust,  on  bill  to  redeem,  may  be  acted 
upon  by  the  court  in  stating  the  account,  treating  it  as  a  parol  admission 
of  an  agent  acting  within  the  line  of  his  duty.  Willemin  v.  Dunn  et  al. 
511. 

12.  Admissions  in  answer  in  chancery  —  whether  conclusive  upon  parly 
making  them.  In  a  suit  in  chancery  to  foreclose  a  mortgage  executed  by 
an  alleged  private  corporation,  certain  judgment  creditors  of  the  mort- 
gagor company  were  made  parties  defendant.  The  bill  alleged  that  the 
company  became  incorporated  under  the  act  of  1857,  and  the  several 
amendments  thereto,  on  the  15th  day  of  November,  1871,  and  this  allega- 
tion was  admitted  by  the  judgment  creditors  in  their  answers.  It  was 
held,  such  admission  was  conclusive  upon  those  making  it,  although  it 
appeared  the  certificate  or  license  required  by  the  statute  was  not  in  fact 
issued  until  January,  1872,  which  was  subsequent  to  the  date  of  the 
mortgage.      Wood  et  al.  v.   Whelen,  153. 

13.  Of  parties  to  suit  for  divorce — effect  to  be  given  to  admissions.  See 
DIVORCE,  2,  3. 

In  action  for  personal  injuries. 

14.  Of  evidence  as  to  character  of  injury  received — whether  permanent,  etc. 
On  the  trial  of  an  action  brought  by  the  plaintiff  against  a  city  to  recover 
damages  for  a  personal   injury  caused   by   the   unsafe   condition  of  the 
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EVIDENCE.     In  action  for  personal  injuries.      Continued. 

sidewalk,  from  which  the  plaintiff  fell  into  an  excavation  in  the  night 
time,  not  properly  guarded,  the  plaintiff  produced  evidence  tending  to 
show  he  was  suffering  from  an  ailment  known  as  Bright's  disease  of  the 
kidneys,  and  that  this  was  caused  by  the  fall.  The  plaintiff  was  asked, 
on  cross-examination,  if  at  a  former  trial  of  the  cause  he  had  endeavored 
to  show  that  he  had  any  difficulty  or  trouble  with  his  kidneys,  or  any 
peculiarity  in  his  urine,  which  the  court  refused  to  allow.  He  was  then 
asked  if  he  would  furnish  the  defendant  with  some  of  his  urine  for 
chemical  examination,  to  which  an  objection  was  sustained,  when  he  was 
asked  if  he  refused  to  answer  the  last  foregoing  question,  to  which  the 
court  sustained  an  objection:  Held,  that  in  the  several  rulings  the  court 
erred,  the  evidence  tending  to  show  that  a  chemical  and  microscopic 
examination  of  the  urine  might  determine  with  reasonable  certainty 
whether  the  plaintiff  had  such  disease  or  not.  City  of  Freeport  v.  Isbell, 
381. 

15.  When  a  plaintiff  on  the  second  trial  of  a  cause  for  a  personal 
injury  claims,  for  the  first  time,  an  injury  to  his  kidneys  in  consequence 
thereof,  the  defendant  will  have  the  right  to  show  that  no  such  claim 
was  made  on  the  first  trial.  Such  a  fact,  unless  explained,  is  proper  for 
the  consideration  of  the  jury  in  determining  whether  the  claim  is  well 
founded  or  is  an  afterthought.     Ibid.  381. 

16.  When  a  plaintiff  claimed  an  injury  to  his  kidneys  by  a  fall,  in  a 
suit  against  a  city,  caused  by  the  unsafe  condition  of  a  sidewalk,  and  on 
the  trial  proved  that  albumen  was  found  in  his  urine,  which  was  a 
symptom  of  Bright's  disease,  but  not  sufficient  of  itself  to  prove  its  exist- 
ence, and  that  other  examinations,  microscopic,  etc.,  would  be  necessary 
to  arrive  at  certainty  as  to  the  fact,  it  was  held,  that  the  defendant  had 
the  right  to  put  before  the  jury  the  best  evidence  attainable  on  the  subject, 
and  if  in  the  power  of  the  plaintiff,  it  was  his  duty  to  furnish  the  means 
of  making  the  proper  tests,  and  that  it  was  the  duty  of  the  court  to  permit 
his  refusal  to  do  so  to  be  shown  to  the  jury  as  a  fact  tending  to  show  that 
his  claim  was  a  fiction  which  an  examination  would  expose.     Ibid.  381. 

On  question  of  contributory  negligence. 

17.  In  a  suit  by  a  brakeman  to  recover  damages  of  a  railroad  com- 
pany for  a  personal  injury  while  in  its  employ,  occasioned  by  a  want  of 
ballast  in  a  part  of  a  side  track,  upon  which  he  went,  the  company  offered 
to  prove  that  it  was  not  unusual  for  railroad  companies  to  have  in  use 
unballasted  side  tracks,  which  the  court  refused  to  admit:  Held,  that  the 
evidence  was  competent  on  the  question  of  what  vigilance  was  required 
in  a  brakeman  under  such  circumstances.  Pennsylvania  Co.  v.  Hankey, 
580. 


650  INDEX. 


EVIDENCE.      Continued. 

Omission  to  give  value  of  goods  in  express  receipt. 

18.  Of  evidence  proper  to  explain  the  reason  for  such  omission.  Where  the 
agent  of  an  express  company  had  solicited  the  business  of  a  plaintiff 
who  had  before  shipped  with  another  company,  promising  to  carry  on  the 
same  terms  that  other  companies  had, — that  such  goods  as  the  plaintiff  was 
known  to  be  constantly  shipping  should  be  taken  on  non-valuation  rates, — 
and  the  plaintiff  did  ship  a  lot  of  furs  with  the  defendant  company  with- 
out disclosing  their  value,  which  were  lost  by  fire,  it  was  held  error  for 
the  court  to  refuse  to  allow  the  plaintiff  to  prove  such  offer  in  a  suit 
against  the  defendant,  as  it  showed  a  good  reason  for  not  disclosing  the 
value  of  the  goods  when  asked  to  do  so,  and  also  as  showing  a  reason  for 
not  erasing  a  clause  in  a  receipt  given  limiting  the  carrier's  liability 
when  the  value  of  the  goods  was  not  inserted  therein.  Boscowilz  et  al.  v. 
Adams  Express  Co.  523. 

Degree  of  proof  required. 

19.  Denial  in  answer  under  oath.  Where  a  material  allegation  of  a  bill 
in  chancery  is  positively  denied  by  answer  under  oath,  it  must  be  estab- 
lished by  proof  sufficient  to  overcome  the  answer  and  opposing  evidence. 
Bragg  v.  Geddes  et  al.  89. 

Sufficiency  of  evidence. 

20.  To  show  upon  what  judgment  an  execution  issued.  See  EXECU- 
TION, 1. 

Lack  of  clearness  in  proof. 

21.  Deficiency  occasioned  by  one  of  the  parties.  Wiiere  the  evidence  on 
a  bill  for  a  partnership  account,  on  some  points  is  not  as  full,  definite 
and  conclusive  as  the  court  might  desire,  yet  where  this  is  the  result  of 
the  acts  and  delay  of  the  defaulting  partner,  whose  duty  it  was  to  have 
made  a  settlement  as  surviving  partner,  and  after  his  death  there  was 
caused  still  further  delay  by  the  destruction  of  all  the  records  and  books 
of  account  and  other  evidences,  this  court  will  not  deny  any  relief  on  this 
ground,  but  will  decide  the  best  it  can  from  the  lights  before  it.  Diversey, 
Admx.  v.  Johnson,  Adnix.  547. 

Execution  of  mortgage  by  corporation. 

22.  As  to  proof  thereof— burden  of  proof.  The  execution  of  a  mortgage 
under  the  seal  of  a  corporation,  regular  on  its  face,  and  by  the  properly 
constituted  officers,  is  prima  facie  evidence  the  mortgage  was  executed  by 
the  authority  of  the  corporation,  and  parties  objecting  take  on  themselves 
the  burden  of  proving  it  was  not  so  executed.  Wood  et  al.  v.  Whelen, 
153. 

BURDKN  OF  PROOF. 

23.  To  set  aside  deed  for  fraud,  etc.  The  burden  of  proof  is  upon  the 
complainant   to  show  the  truth  of  charges  of  fraud,  surprise,  undue  in- 
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EVIDENCE.     Burden  of  proof.      Continued. 

fluence,  etc.,  as  grounds  for  setting  aside  his  deed  for  property,  as  the 
deed  is  prima  facie  valid.      Willemin  v.  Dunn  et  al.  511. 

24.  Limitations — absence  from  the  State.  Where  a  bill  is  filed  for  a 
partnership  accounting  more  than  five  years  after  the  firm  has  been 
dissolved,  if  the  defendant  has  been  absent  from  the  State  portions  of  that 
time  the  burden  of  proof  is  upon  the  complainant  to  overcome  the  pre- 
sumption of  a  bar  created  by  lapse  of  time,  by  showing  that,  taking  out 
the  time  of  his  absence,  five  years  are  not  left.     Pierce  v.  McClellan,  245. 

25.  To  establish  impotency  as  a  ground  for  divorce.     See  DIVORCE,  1. 

26.  To  show  that  an  act  of  the  legislature  was  not  duly  passed.  See 
STATUTES,  3. 

In  suits  for  divorce. 

27.  Of  the  admissions  and  testimony  of  the  parties.     See  DIVORCE,  2,  3. 
In  action  for  libel. 

28.  Proof  of  other  articles  published.     See  LIBEL,  1,  2. 

TO  ASCERTAIN  DAMAGES. 

29.  Of  the  character  of  evidence  allowable.  See  MEASURE  OF  DAM- 
AGES, 1. 

Change  of  name  of  corporation. 

80.      Of  the  certificate  thereof— its  sufficiency.     See  CORPORATIONS,  16. 

Tax  deed — as  evidence  of  title. 

31.  Must  be  supported  by  a  valid  judgment  and  precept.  Gage  v.  Light- 
burn  et  al.  248. 

Attacking  judicial  proceedings  collaterally. 

32.  On  account  of  a  mistake  in  date  of  process.     See  PROCESS,  1. 

EXCEPTIONS  AND  BILLS  OF  EXCEPTIONS. 

When  necessary. 

1.  Where  a  motion  for  a  new  trial  is  not  preserved  in  a  bill  of  exceptions, 
it  will  be  presumed  that  it  was  properly  overruled.  Cochlin  v.  The  People, 
410. 

2.  Where  the  evidence  upon  which  a  defendant  is  found  guilty  of  a 
crime  is  not  preserved  in  the  record  by  bill  of  exceptions,  this  court,  on 
writ  of  error,  will  presume  it  was  conclusive  of  his  guilt,  and  contained 
nothing  of  a  palliating  character.     Ibid.  410. 

3.  The  objection  that  a  cause  was  improperly  tried  out  of  its  order  on  the 
docket,  under  the  operation  of  what  is  known  as  the  "five  day  rule,"  in 
the  Superior  Court  of  Cook  county,  can  not  be  made  availing  unless  it 
appear  from  the  bill  of  exceptions  that  the  cause,  when  tried,  had  not 
been  reached  on  the  regular  call  of  the  docket.     Lomax  v.  Mitchell,  579. 


652  INDEX. 


EXCEPTIONS  AND  BILLS  OF  EXCEPTIONS. 
When  necessary.      Continued. 

4.  Statement  of  prisoner  to  jury.  This  court  is  precluded  from  review- 
ing the  action  of  the  circuit  court  in  denying  a  defendant  in  an  indict- 
ment the  privilege  of  making  a  statement  in  person  to  the  jury  after  his 
counsel  has  spoken,  when  the  record  fails  to  show  that  any  exception  was 
taken  to  the  ruling.     Eastman  et  al.  v.  The  People,  112. 

5.  This  court,  on  error,  must  conclusively  presume  in  all  cases  that  a 
bill  of  exceptions  speaks  the  facts  as  they  really  existed,  and  can  not  act 
upon  the  statements  of  counsel,  or  even  upon  their  own  personal  knowl- 
edge of  facts  omitted  in  the  bill  of  exceptions  by  mistake  or  even  by 
fraudulent  design.     Ibid.  112. 

6.  If  the  court  makes  an  improper  ruling  upon  a  motion  to  strike  a.  plea 
form  the  files,  it  is  the  duty  of  the  party  dissatisfied  with  the  action  of  the 

court  to  except  to  its  ruling,  and  if  he  fails  to  do  so,  he  must  be  deemed  to 
have  waived  the  error,  and  if  once  waived,  it  is  a  matter  of  pure  discre- 
tion whether  the  court  will  reconsider  its  action.  Hill  v.  Harding  et  al. 
77. 

7.  Where  the  grounds  of  a  motion  together  with  the  exception  to  the 
ruling  have  not  been  preserved  by  a  proper  bill  of  exceptions,  this  court  can 
not  consider  the  question,  and  all  presumptions  are  in  favor  of  the  action 
of  the  court  below.     Ibid.  77. 

8.  To  show  the  ground  of  decision  in  the  trial  court,  as  to  the  evidence. 
Where  an  issue  of  fact  in  an  action  at  law  was  submitted  to  the  trial 
court,  without  a  jury,  and  the  record  merely  shows  a  general  finding  for 
the  defendant,  and  a  judgment  against  the  plaintiff  for  costs,  it  will  be 
presumed  that  the  decision  was  upon  the  weight  of  the  evidence  as  bear- 
ing upon  the  issue  of  fact  presented,  and  not  on  the  ground  that  the  facts 
alleged  and  proved  were  legally  insufficient  to  warrant  a  recovery.  Baber, 
Exor.  v.  Pittsburg,  Cincinnati  and  St.  Louis  Railroad  Co.  el  al.  342. 

9.  If,  as  a  matter  of  fact,  the  trial  court  decided  in  favor  of  the  de- 
fendant upon  the  ground  that  the  facts  alleged  and  proved  by  the  plaintiff 
were  legally  insufficient  to  warrant  a  recovery,  and  the  plaintiff's  right  to 
question  in  this  court  the  ruling  of  the  Appellate  Court  affirming  the 
judgment  of  the  trial  court,  depends  upon  such  being  the  ground  of 
decision,  as  distinguished  from  a  finding  upon  a  controverted  question  of 
fact,  then  he  should  have  preserved  the  question  by  way  of  exception,  so 
that  it  could  be  a  subject  of  review  by  this  court.     Ibid.  342. 

Bills  of  exceptions. 

10.  What  they  should  purport  to  contain.  In  a  case  where  the  defendant 
assigned  as  error  the  refusal  of  an  instruction  asked  on  his  behalf,  the 
bill  of  exceptions  did  not  purport  to  contain  all  the  instructions  given  for 
the  defendant,  so,  for  aught  that  appeared,  the  jury  may  have  been  fully 
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EXCEPTIONS  AND  BILLS  OF  EXCEPTIONS. 
Bills  of  exceptions.      Continued. 

charged  on  the  questions  involved  in  the  refused  instruction, — and  for 
that  reason  there  was  no  error  in  its  refusal.  England,  Admx.  v.  Selby, 
340. 

EXECUTION. 

AS  TO  IDENTITY  OF  JUDGMENT. 

1.  Sufficiency  of  evidence  to  show  upon  what  judgment  an  execution  issued. 
Where  the  records  of  a  court  are  destroyed  by  fire,  and  resort  is  neces- 
sarily had  to  abstracts  taken  from  the  records  to  prove  the  existence  and 
contents  of  a  judgment,  and  of  a  sale  on  execution  thereunder,  and  the 
memorandum  relating  to  the  execution  does  not  state  the  date  of  the 
judgment,  but  such  memorandum  immediately  follows  that  in  relation  to 
the  judgment,  which  states  the  date  of  the  judgment  correctly,  the  two 
in  connection  will  sufficiently  show  that  the  execution  was  issued  on  the 
proper  judgment.      Chicago  Dock  and  Canal  Co.  v.  Kinzie,  415 

EXPRESS  COMPANIES. 

Liability  for  negligence  of  railroad. 

1.  Although  the  conditions  in  a  receipt  given  by  an  express  company 
for  goods  to  be  shipped,  limiting  its  liability  as  to  amount,  have  been 
understandingly  assented  to  by  the  shipper  so  as  to  become  a  binding 
contract,  the  express  company  will  still  be  liable  for  the  full  value  of  the 
goods  destroyed  or  lost  through  the  negligence  of  the  railroad  company 
it  employs  to  do  its  transportation.  An  express  company  choosing  such 
a  corporation  to  do  its  business  will  be  liable  to  the  same  extent  for  the 
negligence  of  the  agent  employed  as  if  the  contract  was  primarily  with 
such  agent.  It  is,  therefore,  error  to  exclude  evidence  on  the  part  of  the 
shipper,  in  an  action  'against  an  express  company  to  recover  for  a  loss 
occasioned  by  the  wreck  of  the  train  carrying  them,  tending  to  show 
negligence  on  the  part  of  the  railroad  company.  Boscowitz  el  al.  v.  Adams 
Express  Co.  523. 

FORECLOSURE.     See  MORTGAGES  AND  DEEDS  OF -TRUST,  16,  17,  18. 

FORMER  ADJUDICATION. 

In  the  Supreme  Court. 

1.  Where  this  court  has  held  that  a  complainant  in  chancery  is  not 
guilty  of  such  laches  in  filing  his  bill  as  to  deprive  him  of  a  standing  in 
a  court  of  equity,  this  must  be  held  as  res  adjudicata,  so  far  as  that  case  is 
concerned,  when  it  comes  to  this  court  again.  Diversey,  Admx.  v.  John- 
son, Admx.  547. 
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FORMER  DECISIONS. 
"Fellow  servants." 

1.  Under  the  rule  respondeat  superior.  In  the  case  of  Chicago  and  Alton 
Railroad  Co.  v.  Murphy,  53  111.  336,  it  was.  said:  "When  the  ordinary 
duties  and  occupations  of  the  servants  of  a  common  master  are  such  that 
one  is  necessarily  exposed  to  hazard  by  the  carelessness  of  another,  they 
must  be  regarded  as  fellow  servants,  within  the  meaning"  of  the  rule 
which  exempts  the  common  master  from  liability  in  cases  of  injury  to 
one  servant  from  negligence  of  a  fellow  servant.  This  language  was 
referred  to  with  approbation  in  the  case  of  Valtez  v.  Ohio  and  3Iiss.  Rail- 
way Co.  85  111.  500, — but,  as  a  definition  of  what  shall  constitute  fellow 
servants  in  this  class  of  cases,  it  is  regarded  as  laying  down  the  rule  too 
broadly,  and  is  disapproved.  Chicago  and  Northiccstem  Railroad  Co.  v. 
Moranda,  Admx.  302.     See  MASTER  AND  SERVANT. 

Fraudulent  conveyances. 

2.  Not  void,  but  merely  voidable.  It  was  said  in  Gould  v.  Steinburg,  84 
111.  170,  that  "by  the  statute  deeds  made  in  fraud  of  creditors  are  abso- 
lutely void  as  to  creditors."  These  words  are  not  to  be  understood  in  their 
literal  sense,  but  in  connection  with  the  matter  under  discussion,  and  as 
having  no  different  meaning  from  the  language  used  in  Lyon  v.  Robbins, 
46  111.  279,  where  it  was  said,  such  deeds  "are  not  void,  but  only  voida- 
ble."    Rappleye  v.  The  International  Bank,  396. 

Mandamus. 

3.  Will  lie,  though  there  is  another  remedy  afforded.  Since  the  act  of 
1874,  entitled  "An  act  to  revise  the  law  in  relation  to  mandamus,"  man- 
damus will  lie  in  all  cases  where  it  affords  an  appropriate  remedy  for  the 
enforcement  of  a  legal  right,  without  regard  to  whether  there  may  be 
some  other  adequate  remedy  or  not.  It  was  inadvertently  said  in  Ryan, 
Admr.  v.  Duncan  et  al.  88  111.  144,  that  the  petitioner  must  show  that  he 
has  no  other  adequate  remedy.  The  remark  was  made  without  reference 
to  the  present  statute,  which  has  changed  the  rule  in  that  respect,  as 
stated  above.     The  People  ex  rel.  Busse  v.  Village  of  Crotty,  180. 

Whether  writ  of  error  will  lie. 

\ 

4.  On  refusal  to  discharge  on  habeas  corpus.  A  writ  of  error  does  not 
lie  from  an  order  of  the  circuit  court  refusing  to  discharge  a  party  im- 
prisoned on  a  writ  of  habeas  corpus.  To  the  extent  that  the  case  of  The 
People  v.  Ilessing,  28  111.  410,  can  be  considered  as  holding  a  different 
rule,  it  was,  in  effect,  overruled  by  the  case  of  Hammond  v.  The  People,  32 
111.  446.     Ex  parte  Thompson,  89. 

FRAUD.  . 

What  constitutes  fraud. 

1.  Want  of  value  in  securities  given  on  subscription  to  stock  of  corporation. 
The  fact  that  securities  given  by  a  party  to  a  corporation  in  payment  for 
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FRAUD.     What  constitutes  fraud.      Continued. 

subscription  to  stock  prove  valueless,  does  not  constitute  such  a  fraud  as 
to  invalidate  the  certificates  of  stock  issued  and  delivered;  when  it  does 
not.  appear  that  the  party  knew  the  securities  to  be  valueless,  or  repre- 
sented them  to  be  good,  or  resorted  to  any  means  whatever  to  mislead, 
deceive  or  defraud  the  company,  or  to  prevent  it  from  inquiring  into  the 
facts.     Protection  Life  Ins.  Co.  v.  Osgood,  69. 

2.  In  an  action  on  the  case  by  a  purchaser  of  stock  in  an  incorporated 
insurance  company,  against  the  company,  for  refusing  to  transfer  the 
stock  on  its  books,  the  company  offered  to  prove  that  when  the  subscrip- 
tion was  made,  checks  were  given  by  the  parties  subscribing  for  the 
amount  of  the  stock,  which  the  company  agreed  to  hold  until  the  State 
Treasurer  should  accept  certain  notes  secured  by  mortgage  which  were 
given  to  the  company  in  payment  for  the  stock,  and  that  after  the  Treas- 
urer had  passed  upon  and  accepted  the  securities  as  a  part  of  the  guar- 
anteed fund,  the  checks  were  returned;  and  that  subsequently  the 
securities  were  discovered  to  be  of  little  or  no  value,  and  upon  notice 
being  given  to  one  of  the  subscribers,  he  gave  other  securities,  that  also 
proved  to  be  of  little  or  no  value.  This  evidence  the  court  refused  to 
admit.  The  proofs  showed  that  the  company  still  held  all  these  securities, 
and  there  was  nothing  to  show  that  the  subscribers  had  acted  fraudu- 
lently :  Held,  that  there  was  no  error  in  refusing  to  admit  the  evidence. 
Ibid.  69. 
Rescission  of  sale  for  fraud  of  purchaser. 

3.  Remedy  of  the  vendor.     See  CONTRACTS,  10,  11. 

Constructive  trust. 

4.  Where  title  is  obtained  by  fraud.     See  TRUSTS,  1,  2. 

Burden  of  proof. 

5.  To  set  aside  a  deed  for  fraud.     See  EVIDENCE,  23. 

FRAUDULENT  CONVEYANCES. 
What  so  regarded. 

1.  A  person  in  failing  circumstances,  by  written  agreement,  sold  all 
his  real  estate  below  its  actual  value  to  his  son-in-law,  who  was  to  assume  a 
mortgage  debt  thereon,  and  agreed  to  pay  the  vendor  $3000  cash,  or  in  sums 
up  to  that  amount,  from  time  to  time,  as  the  vendor  might,  demand,  less 
certain  sums  of  money  due  from  the  vendor  to  the  vendee,  without  stating 
the  amount  of  such  indebtedness,  the  purchaser  having  knowledge  of  the 
vendor's  indebtedness  to  others,  and  the  vendor,  after  making  convey- 
ances, still  remained  in  possession,  and  made  contracts  for  improving  the 
property:  Held,  that  the  written  contract,  on  its  face,  bore  evidence  of 
fraud,  and,  it  not  appearing  the  vendor  had  remaining  sufficient  property 
to  pay  his  debts,  that  a  decree  subjecting  the  property  to  payment  of  a 
debt  of  the  vendor  was  properly  rendered.     Power  v.  Alston  et  al.  587. 
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FRAUDULENT  CONVEYANCES.     What  so  regarded.     Continued. 

2.  Where  a  sale  is  made  by  a  failing  debtor,  and  it  appears  from  the 
transaction  that  it  was  designed  the  vendor  should  retain  a  secret  use  in 
the  propeiity,  it  must  be  condemned  as  fraudulent  and  void  as  to  creditors. 
Power  v.  Alsto7i  et  al.  587. 

Not  void — only  voidable.  • 

3.  Former  decisions.  It  was  said  in  Gould  v.  Steinburg,  84  111.  170,  that 
"by  the  statute  deeds  made  in  fraud  of  creditors  are  absolutely  void  as  to 
creditors."  These  words  are  not  to  be  understood  in  their  literal  sense, 
but  in  connection  with  the  matter  under  discussion,  and  as  having  no 
different  meaning  from  the  language  used  in  Lyon  v.  Robbing,  46  111.  279, 
where  it  was  said,  such  deeds  "are  not  void,  but  only  voidable."  Rap- 
pleye  v.  International  Bank,  396. 

Judgment  lien. 

4.  As  to  land  fraudulently  conveyed.     See  LIENS,  2. 

GIFT. 

Recalling  a  gift. 

1.  Setting  aside  voluntary  deed.  In  the  case  of  a  stranger  or  person  not 
Standing  in  any  confidential  or  fiduciary  relation  towards  the  donor, 
equity  will  not  set  aside  a  voluntary  deed  or  donation,  however  improvi- 
dent it  may  be,  if  it  be  free  from  the  imputation  of  fraud,  surprise  or 
undue  influence,  and  is  spontaneously  executed  with  the  grantor's  eyes 
open.      Willemin  v.  Dunn  et  al.  511. 

2.  Where  the  owner  of  real  property,  at  an  advanced  age,  after  the 
death  of  his  wife,  having  no  children  or  near  relations  known,  and  during 
an  illness,  by  his  will  devised  his  property  to  a  tenant,  who  merely  occupied 
the  position  of  a  neighbor  and  friend,  and  afterwards,  in  the  presence  of 
his  agent  and  legal  adviser,  conveyed  the  property  by  deed  to  the  tenant, 
taking  back  a  note  for  $1300  secured  by  deed  of  trust  on  the  property, 
and  there  was  no  proof  any  fraud,  surprise  or  undue  influence  had  been 
practiced  upon  him  to  induce  the  conveyance,  or  any  evidence  of  any 
mistake  or  want  of  sufficient  mental  capacity,  although  the  amount  of 
the  note  taken  was  greatly  less  than  the  value  of  the  property,  it  was 
held,  that  a  court  of  equity  would  not  set  aside  the  conveyance  at  the 
suit  of  the  grantor.     Ibid.  511. 

Donatio  causa  mortis. 

3.  Whether  to  be  so  regarded.  Where  the  owner  of  real  estate  makes  a 
deed  absolute  on  its  face  of  property  to  another,  and  its  delivery  is 
unconditional  and  without  qualification,  and  takes  back  a  deed  of  trust 
from  the  grantee  to  secure  a  sum  in  gross  for  the  grantor's  support,  this 
will  clearly  negative  any  subsequent  claim  that  the  deed  was  not  to  take 
effect  until  after  the  grantor's  death.     Ibid.  511. 
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GIFT.      Continued. 

Whether  a  sale  or  a  gift. 

4.  If  the  grantor  of  real  estate  takes  from  the  grantee  a  note  for  a 
sum  of  money  supposed  to  be  equivalent  to  the  rental  value  of  the  same 
during  the  grantor's  life,  though  a  very  inadequate  consideration,  it  will 
amount  in  law  to  a  sale,  although  containing  a  large  element  of  mere 
gift.      Willemin  v.  Dunn  et  al.  511. 

HABEAS  CORPUS. 

What  questions  to  be  considered. 

1.  Errors  in  judgment  under  which  a  party  is  imprisoned  not  open  to  ex- 
amination. On  habeas  corpus,  to  discharge  a  party  from  imprisonment 
under  the  judgment  of  a  police  magistrate,  for  the  violation  of  an  ordi- 
nance, the  court  can  not  go  behind  the  judgment  to  determine  whether 
it  is  correct  or  not.  That  can  only  be  done  on  appeal  or  error.  Ex  parte 
Thompson,  89. 

HIGHWAYS. 

Sufficiency  of  description. 

1.  Where  a  petition  for  a  mandamus  against  commissioners  of  highways 
to  compel  them  to  levy  a  tax  to  pay  the  damages  allowed  on  laying  out  a 
public  highway,  and  to  open  the  same,  described  the  road  as  on  the  center 
section  line  of  the  township  of  Oswego,  it  was  held  that  the  description 
was  too  uncertain  to  authorize  the  relief  sought.  The  People  ex  rel.  HiU 
lard  et  al.  v.  Davis  et  al.  133. 

HOMESTEAD. 

Sale  and  conveyance  without  proper  release. 

1.  Extent  and  character  of  the  wife's  right  in  case  of  desertion.  The 
homestead,  which  is  exempt  from  levy  and  sale  and  from  the  laws  of  con- 
veyance, etc.,  as  provided  by  law,  is  an  estate  of  homestead  to  the  extent 
in  value  of  $1000,  occupied  as  a  residence.  If  the  premises  so  occupied 
exceed  this  value,  the  householder,  under  the  statute,  is  entitled  to  a 
homestead  therein  of  that  value  and  no  more,  and  the  value  above  that 
sum  is  subject  to  the  debts  of  the  householder  and  controlled  by  the  laws 
of  conveyance  in  the  same  manner  and  to  a  like  extent  as  if  no  exemp- 
tion had  been  provided  by  law.     Hotchkiss  v.  Brooks,  386. 

2.  Where  a  husband,  being  the  owner  of  real  estate  occupied  as  a 
residence,  conveys  the  same  without  his  wife  joining  in  the  deed  and 
releasing  the  homestead,  and  afterwards  deserts  her,  and  the  property  is 
worth  more  than  $1000,  the  wife  will  succeed  to  his  estate  of  homestead, 
and  the  grantee  may  apply  to  a  court  of  equity  and  have  the  homestead 

42—93  III. 
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HOMESTEAD. 

Sale  and  conveyance  without  proper  release.      Continued. 

set  off,  or  in  case  this  can  not  be  done,  have  $1000  awarded  to  the  wife  in 
lieu  of  her  homestead  right,  and  thus  acquire  possession  of  the  granted 
premises.     Hotchkiss  v.  Brooks,  386. 

INDORSEMENT. 
Parol  evidence. 

1.  To  vary  contract  by  indorsement*  The  indorser  of  a  note  when 
sued  upon  his  indorsement,  will  not  be  permitted  to  prove  a  verbal  agree- 
ment made  at  the  time  of  the  indorsement,  to  the  effect  he  should  not  be 
held  liable  as  indorser.  The  contract  of  indorsement  can  not  be  varied 
or  contradicted  by  parol  evidence.      Courtney  et  al.  v.  Hogan,  101. 

Indorsement  in  blank. 

2.  Subsequent  holder  protected.  See  ASSIGNMENT,  1;  PLEDGE, 
11,  12. 

INJUNCTIONS. 

When  the  proper  remedy. 

1.  To  prevent  improper  diversion  of  surf  ace  waters.  The  remedy  by  in- 
junction in  such  cases  is  clearly  established.     Hicks  v.  Silliman  et  al.  255. 

INSTRUCTIONS. 
Of  their  requisites. 

1.  Should  not  assume  a  question  of  fact.  Parties  met  at  the  office  of  a 
conveyancer,  one  executing  a  note  payable  to  the  other,  and  executing 
and  acknowledging  a  mortgage  to  secure  the  same.  The  papers  were 
left  with  the  officer.  Subsequently,  the  mortgagee  brought  replevin 
against  the  officer  for  the  note  and  the  mortgage.  In  that  suit  it  was  held 
the  court  properly  refused  an  instruction  that  if  the  note  and  mortgage 
were  left  by  the  parties  with  the  defendant  without  any  agreement  as  to 
when  they  were  to  be  delivered,  or  as  to  the  condition  upon  which  they 
were  to  be  delivered,  then  the  defendant  had  the  right  to  hold  them  until 
both  parties  agreed  to  the  delivery — and  that  until  such  agreement,  there 
could  be  no  unlawful  detention  by  defendant.  The  instruction  assumed 
there  had  been  no  actual  delivei'y  to  the  mortgagee  before  the  leaving  of 
the  papers  with  the  defendant,  and  the  court  had  no  right  to  take  that 
question  from  the  jury.     England,  Admx.  v.  Selby,  340. 


*  See  also,  on  the  same  subject,  Skellon  v.  Dustin,  92  111.  49,  and  cases  cited 
in  note. 
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INSURANCE. 

As  TO  TITLE  IN  ASSURED. 

1.  Effect  of  knowledge  in  respect  thereto  on  the  part  of  the  company. 
Under  a  condition  in  a  policy  of  insurance  that  "if  the  interest  of  the 
assured  in  the  property  be  any  other  than  the  entire,  unconditional  and 
sole  ownership,  it  must  be  so  represented  to  the  company,  and  so  expressed 
in  the  written  part  of  the  policy,"  otherwise  the  policy  to  be  void,  it  was 
held,  even  if  the  assured  was  not  vested  with  the  "entire,  unconditional 
and  sole  ownership"  of  the  property,  yet  if  the  real  character  of  the  title 
was  known  to  the  officers  of  the  company,  and  the  company,  having  such 
knowledge,  chose  to  assume  the  risk,  it  would  be  liable,  in  case  of  loss, 
notwithstanding  the  nature  of  the  title  was  not  expressed  in  the  written 
part  of  the  policy.  The  company  having  knowledge  of  the  nature  of  the 
interest  claimed  by  the  assured,  and  he  not  being  present,  it  was  the 
duty  of  the  policy  clerk  acting  for  the  company  to  have  expressed  the 
nature  of  that  ownership  in  the  policy.   s  Union  Ins.  Co.  v.  Chipp,  96. 

Notice  to  agent. 

2.  And  herein,  who  to  be  regarded  as  an  agent  of  the  company.  Where 
insurance  is  procured  to  be  taken  by  a  soliciting  broker,  who  is  in  fact 
acting  as  the  agent  of  the  company,  declarations  and  explanations  made 
by  the  assured  to  such  agent,  concerning  the  character  of  the  ownership 
of  the  property,  will  be  notice  to  the  company,  and  this  notwithstanding 
there  be  a  condition  in  the  policy  that  such  broker  shall  be  deemed  the 
agent  of  the  assured  and  not  of  the  company.     Ibid.  96. 

Adjustment  by  company's  agent. 

3.  How  far  conclusive.  Where  an  insurance  company  sends  an  agent 
to  adjust  a  loss,  it  is  estopped  to  subsequently  deny  that  it  had  proper 
notice  of  the  loss,  and  it  is,  in  the  absence  of  fraud,  concluded  by  the 
adjustment  made  by  such  agent, — so  in  such  case  there  is  no  ground  for  the 
objection,  in  a  suit  on  the  policy,  that  the  assured  failed  to  make  proofs  of 
loss  as  required  in  the  policy.  Home  I?is.  and  Banking  Co.  of  Texas  v. 
Meyer,  271. 

As  TO  TIME  OF  BRINGING  SUIT. 

4.  Excuse  for  not  suing  within  time  prescribed  in  the  policy.  Pending  a 
suit  by  the  assured  on  his  policy  of  insurance,  which  was  brought  in 
proper  time,  the  company  made  repeated  promises  to  pay  the  loss,  insist- 
ing there  was  no  need  of  proceeding  in  the  courts  to  enforce  payment. 
The  same  promises  were  made  after  the  then  pending  suit  was  dismissed 
for  want  of  prosecution,  the  suit  having  remained  on  the  docket  for  a 
year  or  more.  In  a  suit  subsequently  brought,  but  not  within  the  time 
prescribed  in  the  policy,  it  was  held  such  promises  and  declarations  were 
a  sufficient  excuse  for  not  bringing  suit  within  the  prescribed  time,  or 
the  non-prosecution  of  a  suit  properly  commenced.     Ibid.  271. 
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INTEREST. 

AS  AGAINST   INSURANCE  COMPANY. 

1.  On  amount  of  loss.  Where  there  is  an  express  promise  on  the  part 
of  an  insurance  company  to  pay  a  loss  which  has  occurred,  interest  is 
allowable  on  the  amount,  upon  such  promise.  Home  Ins.  and  Banking  Co. 
of  Texas  v.  Meyer,  271. 

Upon  judgment. 

2.  For  land  condemned  for  public  use.  A  judgment  for  the  condemnation 
of  property  taken  by  a  city  for  the  purpose  of  widening  a  street,  and 
awarding  the  amount  of  compensation  to  be  paid  to  the  owner,  will  bear 
interest  at  six  per  cent  from  the  time  possession  is  taken  by  the  public. 
City  of  Chicago  v.  Palmer,  125. 

Lands  forfeited  for  taxes. 

3.  Interest  upon  back  taxes — construction  of  the  statute.  See  TAXA- 
TION, 9. 

Upon  a  legacy.  i 

4.  Whether  interest  recoverable.     See  WILLS,  1. 

INTERNATIONAL  BANK. 

Constitutionality  of  its  charter. 

1.  In  not  having  been  submitted  to  a  vote  of  the  people.  See  BANKS, 
1  to  5. 

2.  As  to  whether  the  subject  of  the  act  was  properly  expressed  in  the  title. 
See  STATUTES,  1. 

JUDGMENT  LIEN.     See  LIENS,  2. 

JUDICIAL  SALES.     See  SALES,  2,  3. 

JURISDICTION. 

Conflicting  titles — in  partition. 

1.  Jurisdiction  to  consider  them.     See  PARTITION,  1,  2. 
State  courts — bankruptcy. 

2.  As  to  rights  growing  out  of  proceedings  in  bankruptcy.  See  Bx\NK- 
RUPTCY,  5. 

Of  the  Supreme  Court. 

3.  As  to  appeals  from  the  trial  courts  and  the  Appellate  courts,  respect- 
ively.    See  APPEALS  AND  WRITS  OF  ERROR. 

LACHES.     See  CHANCERY,  15. 

LEGACY. 

When  a  legacy  is  payable. 

And  of  interest  thereon.     See  WILLS,  1, 
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LIBEL. 

Of  the- evidence. 

1.  As  to  articles  re/erred  to.  In  an  action  for  libel  in  the  publication 
of  a  card  in  a  newspaper,  in  reply  to  a  previous  card  of  the  plaintiff 
published  in  the  same  paper,  and  to  certain  publications  following  the 
same  in  the  same  issue,  called  "locals,"  to  which  defendant's  card  refers, 
and  from  which  it  makes  quotations,  where  these  words  in  the  latter,  when 
read  in  connection  with  the  publication  of  the  plaintiff,  have  a  significa- 
tion very  different  from  their  meaning  when  read  alone,  it  is  error  to 
refuse  to  allow  the  defendant  to  give  in  evidence  the  "locals"  referred  to 
in  the  plaintiff's  card.      Young  v.  Gilbert,  595. 

2.  In  libel  and  slander  it  is  important  to  the  proper  understanding  of 
the  meaning  of  the  words  written  or  spoken,  and  of  the  motives  and 
purposes  of  the  same,  that  it  should  be  shown  to  the  court  and  jury  what 
was  the  subject  matter  about  which  the  defendant  was  writing  or  speak- 
ing.    Ibid.  595. 

LICENSES. 

Of  the  power  to  grant  licenses. 

1.  As  to  the  manner  of  its  exercise.  The  mere  grant  of  power  by  the 
legislature  to  a  municipal  corporation  to  license,  regulate  and  prohibit 
the  sale  of  intoxicating  liquors,  will  not,  of  itself,  authorize  its  authori- 
ties to  issue  a  license.  This  power  is  a  dormant  one,  and  affords  no 
authority  to  issue  licenses  until  called  into  life  and  put  into  operation  by 
appropriate  legislation  by  the  municipal  authorities.  The  People  ex  rel. 
Besse  v.   Village  of  Grotty,  180. 

2.  Without  the  adoption  of  a  general  ordinance  on  the  subject  author- 
izing the  issuing  of  licenses,  and  specifying  who  shall  issue  them,  the 
length  of  time  they  shall  run,  the  amount  to  be  paid  by  the  applicant,  the 
time  and  manner  of  payment,  etc.,  the  corporate  authorities  are  power- 
less to  issue  license  to  any  one.  This  applies  as  well  to  the  licensing  of 
billiard  or  pool  tables  as  of  dram  shops.  This  power  can  not  be  exer- 
cised by  resolution  only  which  simply  fixes  the  amount  to  be  paid  and  the 
time  of  payment.     Ibid.  180. 

Compelling  the  issue  of  license. 

3.  Of  the  prerequisites  therefor.  A  petition  for  a  mandamus  to  compel 
an  incorporated  village  to  issue  licenses  to  the  relator  to  keep  a  dram- 
shop and  a  pool  table,  must  not  only  show  that  the  village  has  conferred 
upon  it  power  to  issue  the  same,  but  also  that  there  was,  prior  to  the 
application  for  the  licenses,  such  an  exercise  of  the  power  by  the  adop- 
tion of  an  appropriate  ordinance  as  would  enable  it  lawfully  and  prop- 
erly to  issue  them.     Ibid.  180. 

4.  The  fact  that  the  municipal  authorities  of  a  village  may  have 
improperly  issued  licenses   to   others  by  reason  of  a  want  of  authority, 
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LICENSES.     Compelling  the  issue  of  licenses.      Continued. 

affords  no  possible  reason  why  they  should  issue  one  to  another  applicant, 
and  when  they  have  no  authority  to  issue  them  it  is  not  material  that 
they  placed  their  refusal  on  improper  grounds.  The  People  ex  rel.  Besse 
v.   Village  of  Grotty,  180. 

LIENS. 

Attachment  lien. 

1.  Ceases  upon  approval  of  recognizance  to  pay  judgment,  and  dissolving 
attachment.     See  ATTACHMENT,  1. 

Judgment  lien. 

2.  As  to  land  fraudulently  conveyed.  A  judgment  is  no  lien  on  lands 
fraudulently  conveyed  by  the  debtor  before  the  judgment  was  recovered. 
The  debtor  in  such  case  has  no  equitable  or  legal  title  upon  which  a  lien 
can  attach      Rappleye  v.  The  International  Bank,  396. 

Mechanic's  lien. 

3.  As  to  work  not  done  in  accordance  101th  plans.  Although  work  done 
on  a  building  by  a  sub-contractor  may  not  be  exactly  according  to  the 
plans  aud  specifications  referred  to  in  the  original  contract,  yet  if  it  as  a 
whole  is  done  to  the  satisfaction  of  the  owner  of  the  property,  except  in 
a  few  minor  matters,  which  the  sub-contractor  offers  to  correct,  and  is 
prevented  from  so  doing  by  the  owner,  and  the  cost  of  such  correction  is 
trifling,  the  sub-contractor  may  enforce  his  lien,  and  defects  not  arising 
from  the  execution  of  the  work,  but  from  the  architecture,  will  not  defeat 
the  lien.      Welch  et  al.  v.  Sherer  et  al.  64. 

4.  Estoppel  to  set  up  matters  against  tub-contractor.  If  the  owner  of  a 
building,  when  called  on  by  a  sub-contractor  to  state  the  original  con- 
tract, neglects  to  do  so,  but  promises  to  see  that  the  sub-contractor  is  paid 
for  his  work,  which  is  performed  on  the  faith  of  such  assurance,  such 
owner  will  be  estopped  from  setting  up  as  against  the  sub-contractor  a 
provision  in  the  contract  for  payment  in  land,  or  from  setting  up  that  the 
principal  contractor  had  been  fully  paid.     Ibid.  64. 

5.  What  matters  to  be  considered — cross-bill  for  damages  not  allowed.  The 
owner  of  the  building  against  which  a  mechanic's  lien  is  sought  to  be  en- 
forced has  not  the  right  to  file  a  cross-bill  against  the  petitioner  for  the 
purpose  of  procuring  a  personal  decree  against  him  for  damages  for  delay 
in  the  work,  aud  to  have  certain  suits  at  law  growing  out  of  the  building 
contract  enjoined.  If  the  lien  is  defeated,  which  can  be  done  by  answer, 
the  petition  must  be  dismissed  and  the  party  remitted  to  his  action  at 
law.     McCarthy  et  al.  v.  Neu  et  al.  455. 

6.  The  remedy  to  enforce  a  mechanic's  lien  is  purely  statutory,  and 
nothing  can  be  adjudicated  under  this  proceeding  except  the  existence  aud 
amount  of  the  lien.  If  no  lien  exists,  that  ends  the  case,  and  the  parties 
must  seek  their  remedy,  if  any,  at  law.     Ibid.  455. 
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LIENS.     Mechanic's  lien.     Continued. 

7.  Apportionment  between  lien  and  prior  mortgage.  As  between  a  prior 
mortgage  and  a  mechanic's  lien,  under  the  statute,  the  former  is  entitled 
to  satisfaction  out  of  the  land,  and  the  latter  out  of  the  building.  On  a 
sale  of  the  whole  under  a  proceeding  to  enforce  a  mechanic's  lien,  the 
proceeds  of  the  sale  represent  and  stand  in  the  place  of  the  land  and  the 
building,  and  the  parties  have  the  same  proportionate  share  in  the  pro- 
ceeds that  they  had  in  the  property  before  it  was  sold.  Bradley  v.  Simp- 
son et  al.  93. 

8.  Where  land  is  sold  under  a  decree  for  a  mechanic's  lien,  upon  which 
there  is  a  prior  incumbrance  by  mortgage,  and  the  proceeds  of  the  sale 
are  not  sufficient  to  pay  both  the  claims  as  found  by  the  decree,  they  will 
be  apportioned,  and  the  mortgagee  will  take  such  a  share  of  the  net  pro- 
ceeds of  the  sale  as  the  value  of  the  property  before  the  improvements 
were  put  upon  it  bears  to  the  total  value  of  the  property  after  the  im- 
provements were  made,  and  no  more.     Ibid.  93. 

Vendor's  lien. 

9.  Reserved  by  written  contract.  Where  the  vendor  of  two  quarters  of 
land,  upon  an  accounting  of  the  sum  due  and  increase  of  past  interest, 
made  a  deed  to  his  vendee  for  both  tracts,  taking  back  a  mortgage  upon 
one  of  the  tracts  sold  and  a  different  piece  of  land,  and  on  the  same  date 
the  purchaser  conveyed  the  quarter  not  included  in  the  mortgage,  to  an- 
other, who  executed  to  the  original  vendor  a  writing  giving  a  lien  on  his 
tract  in  case  the  purchase  money  was  not  made  under  the  mortgage,  it 
all  being  a  part  of  the  same  transaction,  the  vendor,  after  foreclosure  and 
sale  under  the  mortgage,  will  have  a  clear  right  to  recover  any  deficiency 
due  him  from  the  sale  of  the  mortgaged  land  from  such  second  purchaser. 
Edwards  v.  Hall  et  al.  326. 

10.  In  respect  to  party  wall.  Where  A  and  B,  as  the  owners  of  adjoin- 
ing lots,  agreed  that  A,  who  was  then  ready  to  build  on  his  premises, 
should  build  on  the  division  line,  making  a  party  wall,  and  that  when  B 
built  he  should  pay  him  one-half  the  cost  of  the  wall,  and  B  afterwards 
built,  but,  before  payment,  was  adjudged  a  bankrupt,  it  was  held  that  A 
was  not  entitled  to  a  vendor's  lien,  and  was  not  entitled  to  any  priority 
or  preference  over  any  other  creditor.     Goodrich  v.  Lincoln,  359. 

Bankruptcy. 

11.  Of  its  effect  upon  prior  liens.     See  BANKRUPTCY,  2. 
Under  creditor's  bill. 

12.  Of  the  nature  and  duration  of  the  lien  acquired  under  a  creditors  bill, 
how  defeated,  and  what  property  embraced  therein.     See  CHANCERY,  4  to  8. 
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LIMITATIONS. 

Actions  on  foreign  judgments. 

1.  Under  section  15  of  the  Limitation  law  in  force  July  1,  1872,  an 
action  on  a  judgment  rendered  in  another  State  is  barred  in  five  years, 
and  if  the  cause  of  action  is  barred  under  the  laws  of  the  State  where  the 
same  arose,  then,  under  the  20th  section  of  the  same  act,  it  will  be  barred 
here,  though  the  five  years  have  not  elapsed.     Beinis  v.  Stanley,  230. 

On  bill  for  an  account. 

2.  By  a  partner.  A  bill  for  an  account  by  one  partner  against  another 
is  barred  after  the  lapse  of  five  years  after  the  dissolution  of  the  partner- 
ship, unless  the  defendant  has  been  absent  from  the  State  a  portion  of 
that  time.     Pierce  v.  McClellan,  245. 

Absence  from  the  State. 

3.  Presumption — burden  of  proof .  Where  a  bill  is  filed  for  a  partner- 
ship accounting  more  than  five  years  after  the  firm  has  been  dissolved, 
if  the  defendant  has  been  absent  from  the  State  portions  of  that  time,  the 
burden  of  proof  is  upon  the  complainant  to  overcome  the  presumption  of 
a  bar  created  by  lapse  of  time,  by  showing  that  taking  out  the  time  of 
his  absence  five  years  are  not  left.     Ibid.  245. 

In  chancery — in  what  manner  pleaded. 

4.  May  be  set  up  in  answer.  The  defendant  in  a  bill  in  chancery  may 
set  up  and  rely  on  the  bar  of  the  Statute  of  Limitations  by  answer.  If 
set  up  by  a  formal  plea,  by  the  ancient  practice  it  should  be  accompanied 
by  an  answer.     Pierce  v.  Mc  Clellan,  245. 

Lapse  of  time  aside  from  the  statute. 

5.  Laches  as  a  ground  for  refusing  specific  performance.  See  CHAN- 
CERY, 15. 

MANDAMUS. 

Whether  the  proper  remedy. 

1.  Generally.  The  rule  is  inflexible  that  mandamus  will  not  lie  when 
the  right  sought  to  be  enforced  is  doubtful.  The  relator  must  show  a 
clear  and  indubitable  right  to  the  writ  or  it  will  not  be  granted,  and  the 
act  sought  to  be  enforced  must  not  only  be  lawful  and  proper  in  itself, 
but  it  must  also  be  one  that  the  defendant  may  lawfully  do.  The  People 
ex  rel.  Besse  v.   Village  of  Crotly,  180. 

2.  It  will  lie,  though  there  is  another  remedy  afforded.  Since  the  act  of 
1874,  entitled  "An  act  to  revise  the  law  in  relation  to  mandamus,"  man- 
damus will  lie  in  all  cases  where  it  affords  an  appropriate  remedy  for  the 
enforcement  of  a  legal  right,  without  regard  to  whether  there  may  be 
some  other  adequate  remedy  or  not.     Ibid.  180. 
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MANDAMUS.     Whether  the  proper  remedy.      Continued. 

3.  Former  decision.  It  was  inadvertently  said  in  Ryan,  Admr.  v. 
Duncan  et  al.  88  111.  144,  that  the  petitioner  must  show  that  he  has  no 
other  adequate  remedy.  The  remark  was  made  without  refereuce  to  the 
present  statute,  which  has  changed  the  rule  in  that  respect,  as  stated 
above.     The  People  ex  rel.  Besse  v.  Village  of  Crotty,  180. 

4.  To  compel  the  issue  of  license  by  municipal  corporation.  A  petition  for 
a  mandamus  to  compel  an  incorporated  village  to  issue  licenses  to  the 
relator  to  keep  a  dram-shop  and  a  pool  table,  must  not  only  show  that  the 
village  has  conferred  upon  it  power  to  issue  the  same,  but  also  that  there 
was,  prior  to  the  application  for  the  license,  such  an  exercise  of  the 
power  by  the  adoption  of  an  appropriate  ordinance  as  would  enable  it 
lawfully  and  properly  to  issue  them.     Ibid.  180. 

5.  The  fact  that  the  municipal  authorities  of  a  village  may  have 
improperly  issued  license  to  others  by  reason  of  a  want  of  authority, 
affords  no  possible  reason  why  they  should  issue  one  to  another  appli- 
cant, and  when  they  have  no  authority  to  issue  them  it  is  not  material 
that  they  placed  their  refusal  on  improper  grounds.     Ibid.  180. 

Requisites  of  petition. 

6.  Generally.  A  petition  for  a  mandamus  must  show  on  its  face  a  clear 
right  to  the  relief  demanded  by  the  relator.  He  must  distinctly  set  forth 
all  the  material  facts  on  which  he  relies,  so  that  the  same  may  be 
admitted  or  traversed.     The  People  ex  rel.  Millard  et  al.  v.  Davis  et  al.  133. 

7.  To  compel  the  taking  of  steps  to  open  a  road.  A  petition  for  a  man- 
damus to  compel  the  commissioners  of  highways  to  take  the  necessary  and 
proper  steps  to  open  a  highway,  laid  out  on  appeal  by  three  supervisors, 
ought  to  state  whether  the  highway  was  legally  laid  out,  by  averment  of 
facts,  so  that  an  issue  can  be  formed  thereon,  and  it  should  describe  the 
same  so  that  it  can  be  found  by  the  description.     Ibid.  133. 

8.  Petition  must  state  facts  and  not  conclusions  of  law.  A  petition  for  a 
mandamus  to  compel  the  issue  of  a  license  to  the  relator  to  keep  a  dram- 
shop should  not  only  show  the  tender  of  a  bond,  in  the  proper  penalty, 
but  the  pleader  should  either  set  out  the  bond  in  hcec  verba,  or  show  by 
distinct  and  specific  averment  that  it  was  in  compliance  with  the  statute. 
It  is  not  sufficient  to  aver  generally  the  tender  of  a  good  bond  as 
required  by  law.  Such  an  averment  presents  no  issue  of  fact  that  can  be 
tried,  and  is  one  of  a  mere  conclusion  of  law.      The  People  ex  rel.  Besse  v. 

Village  of  Crotty,  180. 

Defective  petition — practice. 

9.  The  petition  under  the  statute  takes  the  place  of  the  alternative 
writ  of  mandamus,  and  defects  in  it  are  to  be  taken  advantage  of  as  they 
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were  when  they  were  found  in  the  alternative  writ,  and  this  is  at  any 
time  before  granting  of  the  peremptory  writ.  The  People  ex  rel.  Hlllard 
et  al.  v.  Davis  et  al.  133. 

Discretion  as  to  granting  or  refusing. 

10.  The  court  exercises  a  discretion  in  granting  or  refusing  a  writ  of 
mandamus,  and  if  the  right  be  doubtful,  it  will  be  refused.     Ibid.  133. 

MASTER  IN  CHANCERY. 
Reference  to  master. 

When  necessary,  and  when  not.     See  CHANCERY,  16. 

MASTER  AND  SERVANT. 

Of  the  rule  respondeat  superior. 

1.  The  general  rule.  Where  one  servant  receives  injury  through  the 
negligence  or  want  of  care  on  the  part  of  a  "  fellow  servant,"  the  common 
master  will  not  be  liable  for  the  injury, — but  if  the  servants  do  not  hold 
the  relation  of  "  fellow  servants"  within  the  rule,  the  master  will  be 
liable.      Chicago  and  Northwestern  Railroad  Co.  v.  Moranda,  Admx.  302. 

2.  Who  regarded  as  fellow  servants.  In  order  to  constitute  servants  of 
the  same  master  "fellow  servants,"  within  the  rule  respondeat  superior,  it 
is  not,  enough  that  they  were  engaged  in  doing  parts  of  some  work  or  in 
the  promotion  of  some  enterprise  carried  on  by  the  master,  not  requiring 
co-operation,  nor  bringing  the  servants  together,  or  into  such  personal 
relations  that  they  could  have  exercised  an  influence  one  upon  the  other 
promotive  of  proper  caution  in  respect  of  their  mutual  safety, — but  it  is 
essential  either  that  they  were  actually  co-operating  at  the  time  of  the 
injury  in  the  particular  business  in  hand,  or  that  their  usual  duties  should 
bring  them  into  habitual  consociation,  so  that  such  proper  caution  would 
be  likely  to  result.     Ibid.  302. 

3.  Former  decisions.  In  the  case  of  Chicago  and  Alton  Railroad  Co. 
v.  Murphy,  53  111.  336,  it  was  said:  "When  the  ordinary  duties  and 
occupations  of  the  servants  of  a  common  master  are  such  that  one  is 
necessarily  exposed  to  hazard  by  the  carelessness  of  anothei*,  they  must 
be  regarded  as  fellow  servants,  within  the  meaning"  of  the  rule  which 
exempts  the  common  master  from  liability  in  cases  of  injury  to  one 
servant,  from  negligence  of  a  fellow  servant.  This  language  was  re- 
ferred to  with  approbation  in  the  case  of  Valtez  v.  Ohio  and  Miss.  Rail- 
way Co.  85  111.  500, — but,  as  a  definition  of  what  shall  constitute  fellow 
servants  in  this  class  of  cases,  it  is  regarded  as  laying  down  the  rule  too 
broadly,  and   is  disapproved.     Ibid.  302. 

4.  Application  of  the  rule  to  the  particular  case.  When  a  servant  of  a 
railway  company,  whose  duty  it  was,  with  others,  to  repair  and  keep  in 
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order  a  section  of  the  road,  while  engaged  in  such  duty,  and  standing 
some  five  or  six  feet  from  the  rail  of  the  track  to  avoid  a  passing  train, 
was  struck  on  the  head  by  a  large  lump  of  coal,  which  was  carelessly 
cast  by  the  fireman  of  the  train  from  the  tender,  from  the  effects  of 
which  the  person  injured  died. — held,  that  the  company  was  liable  to  his 
personal  representative  for  damages,  under  the  statute.  The  track  re- 
pairer and  the  fireman  on  the  passing  train  were  not  regarded  as  fellow 
servants,  within  the  rule.  Chicago  and  Northwestern  Railroad  Company  v. 
Moranda,  Admx.  302. 

MEASURE  OF  DAMAGES. 

By  what  evidence  ascertained. 

1.  On  the  examination  of  witnesses  upon  the  question  of  damages  to 
real  estate,  it  is  proper  to  bring  out  all  the  facts  bearing  on  the  true 
measure  of  damages,  even  though  elicited  by  questions  as  to  collateral 
facts.      City  of  Aurora  v.  Love,  521. 

Death  resulting  from  the  negligence  of  others. 

2.  Of  the  evidence  to  be  considered.  In  an  action  by  an  administratrix 
of  the  estate  of  a  deceased  person  to  recover  pecuniary  compensation, 
under  the  statute,  against  the  party  whose  fault  or  carelessness  caused 
the  death,  it  is  proper  to  show  the  amount  of  the  usual  earnings  of  the 
deceased,  and  that  the  plaintiff  was  his  wife  in  life,  and  that  they  had 
minor  children  whom  he  was,  by  law,  bound  to  support,  and  who  usually 
shared  his  income,  but  it  is  wholly  immaterial  whether  such  next  of  kin 
has  or  has  not  other  pecuniary  resources  after  his  death.  It  is  error  to 
admit  proof  that  the  plaintiff  and  her  children  had  no  other  means  of 
support  save  that  arising  from  his  daily  earnings.  Chicago  and  North- 
western Railroad  Co.  v.  Moranda,  Admx.  302. 

MECHANIC'S  LIEN.     See  LIENS,  3  to  8. 

MENTAL  CAPACITY. 

To  make  a  contract.     See  CONTRACTS,  1,  2,  3. 

MERGER. 

Conveyance  by  mortgagor  to  mortgagee. 

Whether  an   extinguishment  of  the  mortgage.      See   MORTGAGES   AND 
DEEDS  OF  TRUST,  14. 

MINES  AND  MINERS. 

Whose  duty  to  report  accidents. 

1.  Under  section  9  of  chapter  93,  Rev.  Stat,  1874,  relating  to  mines,  as 
amended  by  the  act  of  May  11,  1877,  the  person  whose  duty  it  is  made  to 
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report  any  accident  in  any  mine  or  colliery  causing  loss  of  life  or  serious 
personal  injury,  to  the  mine  inspector,  etc.,  and  upon  whom  a  fine  is 
imposed  for  neglect  of  such  duty,  is  the  one  who  has  the  immediate  per- 
sonal charge  of  the  mine  or  colliery.  The  owner  and  operator  of  the 
mine  or  his  agent  is  not  within  the  penalty  unless  he  has  the  personal 
charge  of  the  mine.     Sholl  v.  The  People,  129. 

MISTAKE. 

Reforming  policy  of  insurance. 

1.  For  mistake  in  description  of  premises.  Where  it  is  shown  that  there 
was  a  mistake  in  a  policy  of  insurance  in  the  description  of  the  premises, 
in  which  were  the  stock  of  goods  and  fixtures  insured,  such  mistake 
being  mutual  between  the  parties  to  the  contract,  it  is  competent  for  a 
court,  of  chancery  to  reform  the  policy  in  that  regard.  Home  Ins.  and 
Banking  Co.  of  Texas  v.  Meyer,  271. 

As  TO  DATE  OF  PROCESS. 

2.  Effect  of  a  mistake  in  collateral  proceeding.     See  PROCESS,  1. 
As  to  sheriff's  deed. 

3.  Misrecital  therein  of  the  date  of  the  judgment — of  its  effect.  See 
SHERIFF'S  DEED,  1. 

MORTGAGES  AND  DEEDS  OF  TRUST. 

What  interest  is  subject  to  mortgage. 

1.  The  mortgagor  must  have  the  legal  or  equitable  title.  Where  a  railway 
company  executing  a  mortgage  upon  its  road  as  contemplated,  has  no 
legal  title  to  any  of  the  right  of  way,  but  only  contracts  for  a  small  por- 
tion thereof,  to  be  conveyed  upon  conditions  which  it  never  performs,  or 
has  agreed  to  perform,  and  a  new  company  is  organized  which  builds  the 
road  and  acquires  the  legal  title  to  most  of  the  right  of  way  and  is  equit- 
ably entitled  to  the  balance,  no  decree  of  foreclosure  can  be  sustained 
under  the  mortgage,  as  against  the  new  company,  for  the  sale  of  its  prop- 
erty. The  mortgage  creditors  of  such  origiual  company  have  no  rights 
superior  to  the  company  itself.  In  such  case  the  original  company  has 
no  such  interest  or  title  in  the  road  as  can  be  subjected  to  sale  under  the 
mortgage.  Chicago,  Danville  and  Vincennes  Railway  Co.  et  al.  v.  Lcewen- 
thal,  433. 

What  property  embraced  in  mortgage. 

2.  And  of  additions  to  the  property  by  the  mortgagor.  Additions  of  a 
permanent  character,  by  way  of  improvements,  on  mortgaged  premises, 
made  by  the  owner  or  mortgagor,  are  regarded  as  a  part  of  the  mortgaged 
estate,  and  may  be  sold  with  it.  If  the  owner  of  the  land,  during  the 
existence  of  the  mortgage,  shall  affix  any  property  to  it  by  way  of  addi- 
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tions  or  otherwise,  such  property  will  become  a  fixture,  in  the  general 
sense  of  that  term,  and  such  additions  will  pass  with  the  estate  on  fore- 
closure.     Wood  et  al.  v.   Whelen,  153. 

3.  Here,  the  Elgin  Gas  Company  made  a  mortgage  upon  its  real  estate, 
"together  with  the  gas  works  thereon,  with  all  the  appurtenances  thereto 
belonging  and  now  situated  and  being  thereon,  together  with  all 
machinery,  tools,  implements,  materials,  fixtures  in  and  about  the  same, 
and  in  anywise  appertaining;  and  also  the  gas  mains,  pipes  and  service 
pipes  connected  with  said  gas  works  and  now  laid  under  ground  in  the 
said  city,  and  all  the  gas  meters  now  on  hand  and  in  use  in  connection 
with  said  pipes; — together  with  the  office,  office  fixtures  and  furniture 
now  in  the  said  city  and  used  by  said  company."  It  was  held,  the  lien 
of  the  mortgage  was  not  necessarily  restricted  to  the  property  in  the  con- 
dition it  was  at  the  time  the  mortgage  was  executed,  but  any  enlargement 
of  the  original  works,  or  an  extension  of  mains  in  streets  and  under 
land  not  owned  by  the  company,  upon  license  granted  for  that  purpose, 
and  all  additional  machinery  attached  to  and  supplied  for  the  use  of  the 
works,  would  be  regarded  as  but  additions  to  and  part  of  the  original 
mortgaged  property,  and  would  pass  with  the  estate  under  a  sale  upon 
foreclosure.     Ibid.  153. 

4.  The  mortgage,  by  definite  description,  included  "office  furniture 
and  fixtures,"  and  also  tools  and  machinery  used  about  the  works,  and 
if  additions  were  from  time  to  time  made  to  such  office  furniture,  as  the 
necessities  of  the  business  of  the  works  required,  the  old  with  the  addi- 
tions thereto  would  constitute  "  office  furniture  and  fixtures,"  and  "fix- 
tures in  and  about"  the  works,  as  those  terms  were  used  in  the  mortgage, 
and  therefore  to  be  considered  as  embraced  therein.     Ibid.  153. 

Benefits  on  special  assessment. 

5.  To  whom  they  belong — a  mortgage  construed.  Where  a  mortgagor 
covenated  in  a  mortgage  as  to  the  title  of  the  property,  and  to  keep  the 
security  free  from  impairment,  by  the  payment  of  taxes,  assessments,  etc., 
and,  after  the  habendum  clause,  it  was  provided  that  if  a  strip  of  ground 
off  one  end  of  the  premises  should  be  taken  for  the  extension  of  a  street, 
any  benefit  which  might  accrue  to  the  mortgagor  might  be  paid  by  the 
oity  to  him  directly,  instead  of  to  the  mortgagee,  and  the  city  assessed 
the  compensation  and  damages  for  the  strip  eondemned  at  $10,952.73,. 
and,  afterwards,  the  benefits  to  the  remaining  portion  at  $15,897.84,  it 
was  held,  that  the  mortgagor  or  his  grantee  could  not  claim  and  recover 
the  compensation  assessed  without  paying  off  the  assessment  of  benefits 
against  the  property,  and  that  the  words,  "benefits  that  might  accrue," 
had  reference  to  any  surplus  of  compensation  over  the  benefits  assessed 
as  a  charge  upon  the  property.      United  States  Mortgage  Co.  v.  Gross  et  al. 
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Subsequent  sale  and  conveyance  by  mortgagor. 

6.  Where  part  of  mortgaged  premises  is  sold,  the  part  purchased  is  only 
secondarily  liable.  Where  a  part  of  mortgaged  premises  is  purchased 
from  the  mortgagor,  in  equity  the  unsold  portion  will  be  regarded  as  the 
primary  fund  out  of  which  to  discharge  the  mortgage  debt,  and  until  that 
is  exhausted,  no  part  of  the  purchased  premises  can  be  sold  for  that  pur- 
pose, and  the  mortgagee  will  not  be  allowed  to  do  any  act  that  will  de- 
prive the  purchaser  of  this  right.     Meacham  v.  Steele  et  al.  135. 

7.  If  a  mortgagee  in  such  a.  case,  with  notice  of  the  purchaser's  rights,  buys 
of  the  mortgagor  the  unsold  portion  of  the  mortgaged  premises,  and 
accepts  from  him  a  deed  therefor,  by  which  the  equitable  estate  is  merged 
in  the  legal,  it  will  operate  as  a  discharge  of  the  mortgage  debt  in  the 
ratio  that  the  value  of  the  premises  thus  purchased  by  the  mortgagee 
bears  to  the  total  value  of  the  mortgaged  estate.     Ibid.  135. 

8.  So,  also,  if  the  mortgagee  for  any  cause  executes  a  release  or  other  con- 
veyance, in  fee  to  the  mortgagor  of  the  unsold  portion  of  the  mortgaged 
premises,  it  will  in  the  same  manner  operate  as  a  discharge  pro  tanto  of 
the  mortgage  debt.     Ibid.  135. 

9.  Effect  of  conveyance  by  mortgagor  of  part  of  the  mortgaged  premises  to 
party  secured,  upon  the  trust  property.  A  conveyance  by  warranty  deed 
by  the  grantor  in  a  deed  of  trust  to  the  party  whose  debt  is  secured  by 
the  same,  of  a  part  of  the  trust  property,  passes  nothing  but  the  equity 
of  redemption,  and  invests  the  grantee  with  the  entire  equitable  title, 
but  not  of  the  legal  title,  which  remains  in  the  trustee.  The  grantee,  in 
such  case,  doubtless  has  the  right  to  require  a  conveyance  of  the  legal 
title  from  the  trustee,  but  if  the  grantee  does  not  require  such  con- 
veyance, it  will  not  relieve  the  trustee  of  the  duties  assumed  by  him, 
and  such  grantee  may  still  require  the  trustee  to  execute  the  trust.  Ibid. 
135. 

10.  The  conveyance  by  the  grantor  in  a  deed  of  trust  of  six  of  four- 
teen lots  embraced  in  the  trust  deed  to  the  party  whose  debt  is  secured 
by  the  trust  deed,  will  not  in  any  manner  affect  the  right  or  duty  of  the 
trustee  to  sell  the  remaining  lots  embraced  in  the  deed  of  trust,  even  as 
against  a  purchaser  of  them  under  execution  against  the  grantor.  Ibid. 
135. 

11.  Duty  of  trustee  to  protect  interest  of  purchaser  of  part  of  the  mort- 
gaged property.  A  trustee  under  a  deed  of  trust,  in  making  sale  of  the 
trust  property,  is  not  only  bound  to  act  in  good  faith  in  conducting  the 
sale,  but  also  to  see  that  reasonable  publicity  is  given  of  the  time  and 
place,  and  terms  of  the  sale,  with  a  view  of  obtaining  the  best  possible 
price  for  the  property.  His  duty  alike  to  the  beneficiary  and  a  purchaser 
of  a  part  of  the  premises  affirmatively  requires  this.     Ibid.  135. 
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Subsequent  sale  and  conyeyance  by  mortgagor.     Continued. 

12.  Parts  primarily  liable  should  first  be  offered.  Where,  subsequent  to 
the  execution  of  a  deed  of  trust,  the  trust  property  is  subdivided  into 
lots,  and  a  third  person  acquires  the  grantor's  title  and  interest  in  a  part 
of  the  lots,  the  trustee  in  making  sale  of  the  property  should  first  offer 
for  sale  the  remaining  lots  separately,  which  are  primarily  liable  for  the 
debt,  unless  some  good  reason  to  the  contrary  exists,  and  if  they  fail  to 
sell  when  thus  offered,  they  may  then  be  offered  and  sold  as  a  whole. 
They  should  not  be  offered  as  a  whole  in  the  first  instance.  Meacham  v. 
Steele  et  al.  135. 

13.  Right  of  purchaser  to  redeem  part  of  premises.  Where  one  pur- 
chases a  part  of  the  mortgaged  premises  from  the  mortgagor,  he  can  not 
redeem  that  part  purchased  by  him  by  paying  a  just,  proportion  of  the 
mortgage  debt.  The  mortgagee  is  entitled  to  retain  his  lieu  upon  every 
part  of  the  mortgaged  estate  until  the  whole  of  his  debt  is  paid.  Ibid. 
135. 

Conveyance  by  mortgagor  to  mortgagee. 

14.  Whether  it  operates  as  a  merger.  On  a  conveyance  of  the  mortgaged 
premises  by  the  mortgagor  to  the  mortgagee,  if  it  was  not  intended  to 
extinguish  the  mortgage,  or  if  it  is  necessary  for  the  protection  of  the 
mortgagee  from  intervening  liens  or  claims  against  the  mortgaged  prem- 
ises, a  court  of  equity  will  treat  the  two  estates  as  co-existing  in  the 
mortgagee.     Ibid.  135. 

Re-subdivision  of  property. 

15.  Effect  upon  power  of  trustee  to  sell.  Where  a  deed  of  trust  is  given 
upon  lots  in  a  subdivision  of  a  block,  and  the  description  in  the  trust  deed 
is  a  matter  of  record  by  which  the  property  can  be  located  and  found,  the 
power  of  the  trustee  to  sell  upon  a  default  will  not  be  defeated  by  a  re- 
subdivision  of  the  block.     Ibid.  135. 

Foreclosure — claim  under  adverse  title. 

16.  Upon  bill  to  foreclose  a  mortgage,  a  stranger  to  the  mortgage  was 
made  a  party  defendant,  it  being  alleged  that  he  claimed  some  interest 
in  the  mortgaged  premises,  but  that,  whatever  interest  he  might  have,  he 
held  the  same  subordinate  to  the  mortgage.  This  defendant  answered, 
setting  up  an  adverse  legal  title,  not  subordinate  to  the  mortgage,  but 
independent  of  the  title  of  the  mortgagor  and  paramount  thereto.  The 
court,  upon  final  hearing,  decreed  a  foreclosure,  and  that  the  holder  of 
such  adverse  claim  of  title  be  barred  of  all  claim  of  interest  in  the  prem- 
ises if  they  were  not  redeemed  according  to  law.  The  decree  was  erro- 
neous. Such  an  adverse  claim  of  title,  in  no  way  connected  with  the 
title  of  the  mortgagor,  was  not  a  proper  subject  of  consideration  in  the 
suit  to  foreclose  the  mortgage,  and  when  it  was  disclosed  by  the  answer 
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of  the  defendant  and  the  proofs  that  such  was  the  character  of  his  claim, 
he  should  have  been  dismissed  from  the  suit.     Gage  v.  Perry,  176. 

Sale  on  foreclosure. 

17.  As  to  part  of  line  of  a  railroad.  If  a  mortgage  is  given  by  a  rail- 
way company  upon  its  entire  road  to'secure  bonds  issued  by  it,  and  it 
procures  the  grading  of  only  a  part  of  the  road  in  the  middle,  and  then 
abandons  the  work,  leaving  each  end  of  the  road  unfinished,  and  another 
company  organizes  and  completes  the  road,  on  bill  to  foreclose  the  mort- 
gage given  by  the  first  company,  it  is  erroneous  to  decree  a  sale  of  the 
middle  portion  of  the  road,  leaving  the  two  ends  worthless.  If  any 
foreclosure  can  be  had  the  entire  road  must  be  sold,  and  the  proceeds 
distributed  as  between  the  bondholders  of  the  original  company  and  the 
new  company  in  the  proportion  which  the  work  done  by  the  first  company 
bears  to  the  cost  or  value  of  the  entire  road  as  completed.  Chicago,  Dan- 
ville and  Vincennes  Railway  Co.  et  al.  v.  Lcewenihal,  433. 

Manner  op  sale  on  foreclosure. 

18.  As  to  real  and  personal  property — whether  it  may  be  sold  together. 
In  a  mortgage  given  by  a  gas  company  there  was  embraced  not  only  the 
real  estate  upon  which  the  gas  works  were  situated,  but  also  the 
"machinery,  implements,  materials  and  fixtures  in  and  about  the  same," 
"together  with  the  office,  office  fixtures  and  furniture."  The  mortgage 
provided  the  personal  property  embraced  within  it  should  be  sold  with 
the  other  property.  Upon  foreclosure  it  was  held  proper  to  decree  that 
the  property  be  so  sold — the  real  estate  and  the  personal  property 
together,  even  including  such  articles  as  coke,  coal  and  other  property  on 
hand  necessary  for  the  carrying  on  of  the  works.  Wood  et  al.  v.  Whelen, 
153. 

Profits  in  hands  of  trustee  in  possession. 

19.  Of  their  application.  Upon  foreclosure  of  a  mortgage  upon  the  works 
and  property  of  a  gas  company,  there  was  found  in  the  hands  of  the 
trustee  in  possession,  a  sum  of  money  which  was  the  net  income  of  the 
property  embraced  in  the  mortgage,  and  it  was  held  proper  that  such 
money  should  go  in  reduction  of  the  mortgage  indebtedness.     Ibid.  153. 

Decree  of  foreclosure. 

20.  Construction — as  to  whether  it  bars  statutory  right  of  redemption.  See 
DECREE,  1. 

Mechanic's  lien — prior  mortgage. 

21.  Of  the  rule  of  apportionment  between  mechanic's  lien  and  a  prior  mort- 
gage.    See  LIENS,  7,  8. 

MUNICIPAL  CORPORATIONS.     See  CORPORATIONS,  18  to  22. 
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NEGLIGENCE. 

Contributory  and  comparative  negligence. 

1.  The  general  rule.  This  court  has  often  announced  that  a  plaintiff  is 
not  precluded  from  recovering  even  though  he  has  been  guilty  of  slight 
negligence,  when  the  defendant  has  been  guilty  of  gross  negligence. 
But  no  case  has  been  found  holding  that  a  plaintiff  who  has  been  guilty 
of  gross  negligence  contributing  to  his  injury,  may  recover,  whatever 
may  be  the  degree  of  negligence  on  the  part  of  the  defendant.  Illinois 
Central  Railroad  Co.  v.  Patterson,  290. 

2.  Injury  to  engine-driver  while  running  his  train  at  too  high  a  rate  of  speed' 
Where  an  engineer  on  a  railway  train  who,  by  his  gross  negligence  in 
running  the  train  at  much  greater  rate  of  speed  than  his  written  instruc- 
tions required,  and  this  over  a  part  of  the  road  known  by  him  to  fee  in 
bad  condition,  when  his  duty  was  to  slacken  the  speed,  was  injured,  his 
own  negligence  contributing  to  the  injury,  if  not  producing  it,  it  was 
held  no  recovery  could  be  had  by  him  of  the  company,  even  if  it  was  also 
guilty  of  negligence.     Ibid.  290. 

3.  Carelessness  of  brakeman  in  coupling  cars.  A  brakeman  in  the 
employ  of  a  railroad  company  received  a  serious  personal  injury  in 
attempting  to  change  a  link  attached  to  an  engine,  while  it  was  in  motion 
over  an  unballasted  part  of  a  side  track,  the  ties  being  above  the  ground, 
whereby  he  caught  his  foot  between  one  of  the  ties  and  the  brake  beam 
at  the  rear  of  the  tender,  the  engine  backing  to  attach  to  empty  cars,  and 
was  thrown  down  and  was  run  over  so  that  he  lost  both  his  feet,  and  it 
appeared  this  occurred  in  broad  day  light  so  that  he  must  have  seen  the 
condition  of  the  side  track,  and  that  he  did  not  have  the  engine  stop 
before  going  upon  the  track,  as  he  might  have  done,  and  the  proof  failed 
to  show  that  common  prudence  required  the  ballasting  of  such  a  side 
track,  only  used  for  standing  cars:  Held,  the  brakeman  could  not 
recover  against  the  company  for  the  injury,  by  reason  of  his  own  negli- 
gence.    Pennsylvania  Company  v.  Hankey,  580. 

4.  Evidence  on  thai  subject.  In  a  suit  by  a  brakeman  to  recover  dam- 
ages of  a  railroad  company  for  a  personal  injury  while  in  its  emploj^, 
occasioned  by  a  want  of  ballast  in  a  part  of  a  side  track,  upon  which  he 
went,  the  company  offered  to  prove  that  it  was  not  unusual  for  railroad 
companies  to  have  in  use  unballasted  side  tracks,  which  the  court  refused 
to  admit:  Held,  that  the  evidence  was  competent  on  the  question  of  what 
vigilance  was  required  in  a  brakeman  under  such  circumstances.  Ibid. 
580. 

Express  companies. 

5.  Of  their  liability  for  negligence  of  the  railroad  company.  See  EXPRESS 
COMPANIES,  1. 

Negligence  or  attorney  at  law. 

6.  Is  negligence  of  his  client.     See  ATTORNEY  AT  LAW,  1. 
43—93  III. 
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NEGOTIABLE  INSTRUMENTS. 
Indorsement  in  blank. 

Subsequent  holder  protected.     See  ASSIGNMENT,  1;  PLEDGE,  11,  12. 

NEW  TRIALS. 

HOW  MANY  MAY  BE  GRANTED. 

1.  The  provision  in  the  Practice  act,  that  no  more  than  two  new  trials 
upon  the  same  grounds  shall  be  granted  to  the  same  party  in  the  same 
cause,  applies  only  to  trial  courts  and  not  to  the  Appellate  courts.  Illi- 
nois Central  Railroad  Co.  v.  Patterson,  290. 

Time  of  moving  for  new  trial. 

2.  In  criminal  case  motion  should  be  made  in  apt  time.  An  application 
for  a  new  trial  in  a  criminal  case  should  he  made  at  the  first  opportunity. 
Where  there  is  an  unreasonable  delay,  the  cause  of  the  delay  should  be 
distinctly  stated  in  the  affidavit  or  affidavits  upon  which  the  application 
is  founded.     Cochlin  v.  The  People,  410. 

In  criminal  cases. 

3.  Upon  what  grounds  a  new  trial  may  be  granted.  Where  the  court 
has  some  doubt  as  to  the  guilt  of  the  accused,  but  not  enough  to  authorize 
it  to  grant  a  new  trial  for  that  reason  alone,  any  misconduct  of  the  jury 
pending  the  trial  should  demand  a  more  prompt  interposition  on  the  part 
of  the  court  than  in  a  case  where  there  is  no  question  as  to  his  guilt; 
and  where  the  punishment  is  light,  or  not  disproportionate  to  the  charac- 
ter of  the  offence  and  its  enormity,  the  court  is  not  under  the  same  obli- 
gation to  set  aside  the  verdict  for  improper  conduct  in  the  jury  in  reaching 
an  agreement  as  where,  under  like  circumstances,  the  punishment  fixed 
is  all  the  law  will  allow.     Ibid.  410. 

Verdict  against  the  evidence. 

4.  Where  a  cause  is  submitted  under  instructions  sufficiently  accurate 
not  to  have  misled  the  jury,  and  the  testimony  is  irreconcilably  conflict- 
ing as  to  the  disputed  questions  of  fact,  the  verdict  must  stand  as  settling 
the  facts.     Clark  v.  Day,  480. 

5.  In  this  case,  upon  a  question  of  fact  in  respect  to  an  alleged  settle- 
ment of  accounts  between  the  parties,  this  court  refused  to  disturb  the 
verdict  of  the  jury.     Davis  et  al.  v.  Mitchell,  593. 

6.  In  criminal  case.  A  conviction  of  crime  clearly  contrary  to  the 
weight  of  evidence  will  be  set  aside,  and  more  particularly  if  any  mate- 
rial allegation  of  the  indictment  is  not  proved.  But  where  there  is 
conflicting  evidence,  and  the  question  seems  to  be  one  of  doubt,  the 
verdict  must  stand,  even  though  the  court  may  differ  from  the  jury  as  to 
the  preponderance  of  the  evidence.     Eastman  et  al.  v.  The  People,  112. 
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7.  Of  the  presumption  in  favor  of  finding.  A  circuit  judge  who  tries 
a  case  is  not  required  to  make  the  same  presumptions  in  favor  of  the 
findings  of  the  jury,  that  this  court  is  compelled  to  do,  as  he  sees  and 
hears  all  that  occurs  on  the  trial,  and  acts  on  evidence  heard  and  wit- 
nesses seen,  which  is  denied  to  an  Appellate  court.  Illinois  Central  Rail- 
road Co.  v.  Patterson,  290. 

Verdict  the  result  of  chance. 

8.  Where,  under  any  circumstances,  it  is  clear  or  probable  that  a  ver- 
dict is  the  result  of  chance,  and  not  the  result  of  the  judgment  of  the 
jurors,  and  application  is  made  to  the  court  in  due  season,  it  should  be 
set  aside  and  a  new  trial  granted.      Cochlin  v.  The  .People,  410. 

9.  Where,  in  a  criminal  case,  all  the  jurors  concur  in  opinion  as  to 
the  guilt  of  the  accused,  which  is  apparent,  but  differ  as  to  the  length  of 
time  he  should  be  sentenced,  and  agree  that  each  will  state  the  time  he 
thinks  proper,  and  that  the  aggregate  of  these  sums,  divided  by  twelve, 
shall  be  the  verdict,  after  which  some  dissent,  and  the  odd  months  are 
struck  off,  and  all  then  agree  as  to  the  time  thus  fixed,  understanding!}', 
and  there  is  great  delay  in  making  a  motion  for  a  new  trial,  the  motion  is 
properly  overruled.     Ibid.  410. 

NOTICE. 

Notice  to  subsequent  purchasers. 

1.  What  regarded  as  notice — generally.  If  one  purchases  land  of  the 
owner  knowing  that  the  latter  has  already  mortgaged  it  to  another, 
although  by  a  wrong  description,  such  purchaser  will  take  the  land  sub- 
ject to  the  mortgage.     Slatiery  v.  Rafferty,  2-77. 

2.  And  even  if  the  purchaser  have  no  actual  notice  of  the  mortgage 
having  been  made  by  such  wrong  description,  yet  if  the  circumstances 
attending  the  transaction  are  of  a  character  to  put  a  reasonably  prudent 
man  upon  such  inquiry  as  would,  by  the  exercise  of  reasonable  diligence, 
lead  to  a  discovery  of  the  existence  of  the  mortgage,  the  purchaser  will 
be  bound  in  the  same  manner  as  if  he  had  actual  notice.     Ibid.  277. 

3.  So,  where  the  son  of  a  mortgagee  told  the  purchaser  before  he  had 
made  full  payment  of  the  purchase  money  that  his  mother,  a  person 
known  to  the  purchaser,  held  a  mortgage  upon  the  premises,  such  inform- 
ation pointed  out  the  way  of  inquiry,  and  amounted  to  notice  to  the  pur- 
chaser from  the  time  it  was  given.     Ibid.  277. 

4.  But  if  the  information  be  of  an  indefinite  character,  and  does  not 
in  any  manner  indicate  the  means  by  which  the  truth  of  the  matter  can 
be  ascertained, — as,  where  a  stranger  to  the  title,  where  the  person  pro- 
posing to  purchase  is  searching  the  records  for  information,  tells  him 
there  is  something  wrong  about  the  title,  but  gives  no  names  or  other 
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facts  pointing  out  a  course  of  inquiry,  such  information  will  not  amount 
to  notice,  either  actual  er  constructive.     Slattery  v.  Rafferty,  277. 

5.  As  to  the  effect  of  recording  a  deed  containing  a  wrong  description.  So, 
if  there  be  nothing  in  the  attending  circumstances  calculated  to  put  the 
purchaser  on  inquiry  further  than  the  fact  the  mortgage  with  such  wrong 
description  is  upon  the  records  of  the  county,  and  has  been  seen  and  read 
by  the  purchaser,  he  will  hold  the  land  discharged  from  the  mortgage 
incumbrance.     Ibid.  277. 

6.  As  to  notice  in  the  particular  case.  The  owner  of  a  tract  of  land  exe- 
cuted a  mortgage  thereon,  the  mortgage  giving  a  wrong  description  of  the 
premises,  naming  section  nineteen  instead  of  section  twenty-one,  the 
latter  being  the  correct  description.  This  mortgage  was  recorded  nine- 
teen days  after  its  execution.  Subsequently  the  mortgagor  sold  and  con- 
veyed the  same  land,  by  its  proper  description,  to  his  brother,  at  its  fair 
value.  This  purchaser,  before  the  bargain  was  consummated,  examined 
the  record  of  deeds  to  ascertain  the  state  of  the  title.  He  testified  that  he 
there  found  a  mortgage  on  the  premises  from  his  brother  to  the  same 
person  to  whom  the  mortgage  containing  the  misdescription  was  given, 
but  upon  inquiry  he  found  the  mortgage  so  found  recorded  had  been  paid. 
The  purchaser  further  testified  that  he  did  not  find  on  the  record  the  mort- 
gage containing  the  misdescription  at  all;  that  he  neither  knew  nor  heard 
anything  whatever  about  such  a  mortgage  until  some  time  after  his  pur- 
chase, nor  until  he  had  paid  all  but  the  last  installment  of  the  purchase 
money,  when  the  son  of  the  mortgagee  told  him  his  mother  held  such  a 
mortgage.  At  the  time  of  the  purchase,  and  prior  thereto,  it  was  pretty 
well  known  in  the  neighborhood  where  the  land  lies  that  there  was  such 
a  mortgage  upon  it.  The  purchaser  had  resided  in  that  neighborhood  some 
seventeen  years  before  the  mortgage  was  given,  and  knew  the  land  well, — 
but  since  that  time  he  had  not  resided  in  the  neighborhood,  and  at  the  time 
of  his  purchase  lie  resided  some  ten  miles  distant.  The  two  brothers,  the 
grantor  and  grantee,  had  not  been  upon  intimate  terms  for  several  years 
prior  to  the  purchase,  and  visited  each  other  only  at  long  intervals.  It  was 
said  by  another  witness  that  the  purchaser  was  acquainted  in  the  neigh- 
borhood generally,  but  he  was  seldom  there,  and  that  at  the  time  the 
mortgage  was  given  he  lived  seven  or  eight  miles  from  his  brother.  It 
was  held  that  these  facts  were  not  enough  to  put  the  purchaser  upon 
inquiry  at  the  time  of  his  purchase  respecting  the  mortgage,  or  to  charge 
him  with  notice  thereof.     Ibid.  277. 

7.  Effect  of  notice  of  prior  mortgage  after  purchase,  but  before  the  purchase 
money  is  paid.  Where  a  purchaser  of  land,  before  payment  of  the  purchase 
money,  has  notice  of  a  prior  mortgage  which  does  not  appear  of  record, 
and  of  which  he  had  no  notice  at  the  time  of  his  purchase,  he  at  once,  by 
operation  of  law,  is  converted  into  a  trustee,  and  as  such  holds  the  land 
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as  a  trust  fund  for  the  payment  of  the  mortgage  debt, — and  should  he 
subsequently  pay  the  purchase  money  to  his  grantor,  he  will  do  so  at  his 
peril, — for  such  payment  will  not  at  all  relieve  him  from  his  liability  as 
trustee,  or  discharge  the  land  from  the  trust  which  the  law  has  fastened 
upon  it  for  the  benefit  of  the  mortgagee.     Slattery  v.  Eafferty,  277. 

8.  The  same  principle  applies  where  a  part  of  the  purchase  money  has 
been  paid,  in  respect  to  the  residue  remaining  unpaid.     Ibid.  277. 

Equities  appearing  in  chain  op  title. 

9.  Subsequent  purchaser  chargeable  with  notice.  Where  a  party  takes  a 
trust  deed  as  the  assignee  of  the  note  secured  by  it,  he  will  be  chargeable 
with  notice  of  all  equities  appearing  in  the  chain  of  title  whereby  he 
acquires  a  lien  under  the  trust  deed.  Thus,  he  will  be  bound  by  the 
recitals  in  the  deed  to  the  grantor  in  the  deed  of  trust  showing  equities 
in  a  third  person.      United  States  Mortgage  Co.  v.  Gross  et  al.  483. 

Recording  subsequent  conveyances. 

10.  Effect  thereof  as  constructive  notice  to  prior  incumbrancer.  See 
RECORDING  ACT,  1. 

Publication  of  notice. 

11.  Sunday— dies  non  juridicus.     See  PUBLICATION  OF  NOTICE,  1. 
Op  notice  to  an  insurance  agent. 

12.  As  affecting  the  company.     See  INSURANCE,  2. 

PARTIES. 

Bill  for  an  account. 

1.  Against  representative  of  deceased  partner.  On  bill  for  an  account 
against  the  administratrix  of  a  deceased  partner,  the  heirs  at  law  of  the 
deceased  are  proper,  but  not  necessary  parties.  They  are  only  liable  for 
the  debt  of  their  ancestor,  in  respect  of  the  lands  by  them  inherited  from 
him,  in  the  event  the  personal  property  should  be  insufficient  to  discharge 
the  just  debts  of  the  ancestor;  and  when  the  proof  shows  ample  personal 
assets  for  that  purpose,  there  is  no  error  in  dismissing  the  bill  as  to  them. 
A  decree  against  the  administratrix  is  conclusive  against  the  heirs  as  to 
the  personal  estate,  but  not  as  to  the  realty.  Diversey,  Admx.  v.  Johnson, 
Admx.  547. 

On  bill  to  foreclose  mortgage. 

2.  Adverse  claimant.  So  far  as  mere  legal  rights  are  concerned,  upon 
a  bill  to  foreclose  a  mortgage  the  only  proper  parties  are  the  mortgagor 
and  mortgagee,  and  those  who  have  acquired  rights  or  interests  under 
them  and  subsequent  to  the   mortgage.     The  mortgagee  has  no  right  to 
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make  one  who  claims  adversely  to  the  title  of  the  mortgagor  and  prior  to 
the  mortgage  a  party  defendant  for  the  purpose  of  trying  the  validity  of 
his  adverse  claim.     Gage  v.  Perry,  176. 

PARTITION. 

Conflicting  titles. 

1.  Jurisdiction  to  consider  them.  Under  section  39,  ch.  106,  Rev.  Stat. 
1874,  in  all  suits  for  partition  of  real  estate,  whether  commenced  by  bill 
in  chancery  or  by  petition,  the  court  has  jurisdiction  to  investigate  and 
determine  all  questions  of  conflicting  titles  to  the  property  sought  to  be 
partitioned.      Gage  v.  Lightbum  et  al.  248. 

2.  So,  in  a  suit  for  partition,  it  was  alleged  that  one  of  the  claimants 
held  only  under  a  tax  deed,  and  that  such  tax  deed  was  void,  for  the 
reason  a  portion  of  the  tax  upon  which  it  was  founded  was  void,  because 
the  certificate  of  the  school  directors  under  which  the  tax  was  levied  was 
not  such  as  was  required  by  law,  and  was  not  filed  in  proper  time;  and 
further,  that  the  deed  was  issued  without  authority  of  law,  setting  out 
the  affidavit  upon  which  it  was  issued,  and  the  notice  given.  The  circuit 
court  found  that  the  grantor  of  the  person  so  claiming  under  the  tax  deed 
had  purchased  the  property  at  a  tax  sale,  and  had  paid  certain  moneys 
which  had  not  been  refunded,  and  that  the  present  claimant  under  the  tax 
deed  was  equitably  entitled  to  receive  from  the  owners  the  sums  so  paid, 
with  interest.  It  was  held,  that  under  the  statute,  the  suit  being  by  bill 
in  chancery  or  by  petition,  the  court  had  jurisdiction  to  investigate  and 
determine  the  questions  thus  presented.     Ibid.  248. 

PARTNERSHIP. 

Relation  of  partners  after  dissolution. 

1.  If  partners,  during  the  existence  of  the  partnership,  are  trustees 
for  each  other,  that  relation  certainly  ceases  when  the  firm  is  dissolved 
and  its  business  closed.     Pierce  v.  McClellan,  245 

PAYMENT. 

Attempt  to  make  payment  by  draft. 

And  failure  therein  —  right  to  sue  upon  original  indebtedness.  See 
ACTIONS,  2. 

PLEADING. 
Of  the  declaration. 

1.  Joinder  of  counts  upon  several  penal  bonds.  In  suit  upon  official 
bonds  the  plaintiff  has  no  right  to  join  counts  upon  several  bonds  in  the 
same  declaration,  and  recover  judgment  in  debt  for  the  gross  amount  of 
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the  penalties  to  be  satisfied  by  the  payment  of  the  damages,  against  one 
who  is  surety  on  all  the  bonds.  The  penalty  in  each  bond  stands  as 
security  for  damages  for  the  breach  or  breaches  of  that  particular  bond 
only,  and  a  plaintiff  holding  several  such  bonds  has  no  right  to  have  as 
security  for  the  breaches  of  any  one  of  the  bonds,  the  gross  sum  of  all 
the  penalties  in  his  several  bonds.  The  plaintiff  must  take  a  separate 
judgment  for  the  penalty  of  each  bond.  Cassady  v.  Board  of  Trustees, 
etc.  394. 
General  issue  in  assumpsit. 

2.  A  plea  of  the  general  issue  in  assumpsit,  that  the  defendant  did 
not  "promise  in  manner  or  form,"  omitting  the  words,  "undertake  or,"  is 
good,  and  it  is  error  to  sustain  a  demurrer  to  the  same.  Shufeldt  v. 
Fidelity  Savings  Bank,  597. 

3.  It  is  error  to  sustain  a  special  demurrer  to  the  plea  of  the  gen- 
eral issue  in  assumpsit,  on  the  ground  the  words  "undertake  and 
promise"  are  used  instead  of  the  words  "undertake  or  promise."  These 
words  being  equivalent,  the  use  of  either  constitutes  as  effectual  a 
traverse  as  both  of  them,  and  it  matters  not  whether  they  are  connected 
by  "  and  "  or  "  or."     Eastman  et  al.  v.  Anthony  et  al.  599. 

PLEADING  AND  EVIDENCE. 

Allegation  and  proofs. 

1.  Whether  a  variance  is  fatal  to  a  recovery.  Where  a  part  only  of  the 
allegations  are  proved,  and  the  part  thus  proved  shows  a  right  of  action, 
the  plaintiff  will  be  entitled  to  recover  pro  tanto,  and  this  rule  obtains 
both  at  law  and  in  equity.  It  is  only  where  the  allegation  is  descriptive 
of  the  cause  of  action,  and  is  not  severable,  that  a  variance  is  fatal.  It 
is  not  necessary  that  a  complainant  should  prove  the  injury,  or  threat- 
ened injury,  to  the  full  extent  charged,  but  it  is  sufficient  if  he  proves 
enough  to  entitle  him  to  the  relief  sought.     Hicks  v.  Silliman  et  al.  255. 

2.  So,  where,  upon  bill  in  chancery  to  restrain  the  defendant  from  di- 
verting surface  water  which  had  gathered  in  a  pond  so  as  to  precipitate  the 
same  upon  complainant's  land,  it  was  alleged  the  defendant  was  attempt- 
ing and  intending  to  drain  all  the  water  from  the  pond  upon  complainant's 
land,  and  the  proof  showed  that  the  means  employed  by  the  defendant 
would  prevent  a  portion  of  the  water  from  the  pond  being  discharged  in 
the  manner  alleged,  this  was  held  to  be  no  such  variance  as  would  defeat 
the  remedy  as  to  so  much  of  the  injury  as  was  actually  threatened.  Ibid. 
255. 

Relief  to  be  within  scope  of  pleadings. 

3.  Enjoining  sale  for  cause  not  named  in  bill.  A  sale  under  a  power  in  a 
mortgage  will  not  be  enjoined  for  defects  in  the  notice  of  sale,  where  such 
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defects  are  not  set  up  and  relied  on  in  the  bill.  It  is  not  enough  to  give 
a  copy  of  the  notice  alleged  to  have  been  given,  where  it  is  not  charged 
that  it  was  the  only  notice  given.      Conlin  v.  Carter,  536. 

4.  Requisites  of  bill  to  enjoin  a  sale.  If  a  complainant  seeks  to  enjoin  a 
sale  entirely  under  a  power  in  a  mortgage,  he  can  not  object  that  the 
court  should  have  confirmed  the  sale  for  the. amount  of  the  note  then  due. 
If  the  mortgagor  wishes  to  present  the  question  whether  a  sale  can  be 
made  for  the  whole  amount  secured,  he  should  do  so  in  his  pleadings,  and 

.  not  seek  to  enjoin  the  sale  entirely.     Ibid.  586. 
Defence  to  be  within  scope  of  answer. 

5.  It  is  a  rule  of  equity  pleading  that  a  defendant  is  bound  to  apprise 
a  plaintiff  by  his  answer  of  the  nature  of  the  case  he  intends  to  set  up, 
and  that,  too,  in  a  clear,  unambiguous  manner;  and  that  a  defendant  can 
not  avail  himself  of  any  matter  in  defence  which  is  not  stated  in  his 
answer,  even  though  it  should  appear  in  his  evidence.  Home  Ins.  and 
Banking  Co.  of  Texas  v.  Meyer,  271. 

6.  As  to  admissions  in  the  pleadings.  So,  too,  it  has  been  held,  where  a 
fact  is  alleged  in  a  bill  and  admitted  in  the  answer,  the  admission  is  con- 
clusive, and  evidence  tending  to  dispute  it  should  not  be  considered 
Ibid.  271. 

7.  In  the  particular  case.  Upon  bill  filed  by  the  assured  to  correct  an 
alleged  mistake  in  a  policy  of  insurance  in  the  matter  of  description  of 
the  premises  in  which  were  the  goods  insured,  the  defendant  company,  in 
its  answer,  admitted  that  the  policy  alleged  in  the  bill  was  issued  in  the 
form  as  it  there  appeared,  and  was  issued  by  competent  agents,  upon  a 
valid  consideration,  and  no  question  was  made  but  that  for  loss  occurring 
under  its  provisions  the  company  was  liable, — the  sole  question  made 
being  whether  there  was  a  mistake  in  the  description  of  the  premises  as 
alleged  in  the  bill.  Under  this  state  of  the  pleadings  it  was  held  inad- 
missible for  the  defendant  company  to  set  up  in  defence  any  alleged 
fraudulent  conduct  on  the  part  of  the  assured  in  procuring  the  policy  to 
be  issued,  or  that  the  contract  of  insurance  preliminary  to  the  issuing  of 
the  policy  was  made  with  a  person  not  authorized  to  bind  the  company, — 
such  defences  not  being  within  the  scope  of  the  answer,  or  contrary  to 
admissions  contained  therein.     Ibid.  271. 

Evidence  under  the  common  counts. 

8.  In  a  suit  by  the  indorsee  against  the  drawer,  who  was  also  payee 
and  indorscr  of  a  draft  payable  with  exchange,  the  draft  is  admissible 
under  the  common  counts  as  a  simple  common  law  contract,  the  evidence 
showing  a  valuable  consideration  and  that  nothing  remains  to  be  done  by 
the  plaintiff.     Thayer  v.  Peek,  857. 
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TLEDGE. 

What  interest  passes  to  pledgee. 

1.  On  a  pledge  or  pawn  of  personalty,  the  legal  property  does  not  pass 
as  in  the  case  of  a  mortgage  with  a  condition  of  defeasance,  but  the  gen- 
eral ownership  remains  with  the  pledgor,  and  only  a  special  property 
passes  to  the  pledgee.      Union  Trust  Co.  v.  Rigdon,  458. 

How  pledgee  mat  deal  with  pledge. 

.  2.  Where  there  is  no  agreement  otherwise,  a  pledgee  in  possession 
takes  only  a  lien  on  the  property  as  a  security,  and  is  bound  to  keep  the 
pledge  and  not  use  it  to  its  detriment,  and  to  redeliver  it  on  payment  of 
the  debt.  His  character  is  that  of  a  trustee  for  the  pledgor,  to  return  the 
property  if  redeemed,  and  if  not  redeemed  then  first  to  pay  the  debt,  and 
second  to  pay  over  the  surplus,  and  he  can  not  so  deal  with  the  trust 
property  as  to  destroy  or  even  impair  its  value.     Ibid.  458. 

Right  of  pledgee  to  sell. 

3.  As  to  ordinary  goods  and  chattels.  Where  there  is  no  special  agree- 
ment, and  where  the  subject  of  the  pawn  consists  of  ordinary  goods  and 
chattels,  then  they  may  be  sold  and  the  proceeds  applied  to  the  payment 
of  the  debt,  and  this  sale  may  be  either  a  judicial  sale,  or  in  most  cases 
without  judicial  process,  the  legal  requirements  as  to  notice  and  the  pro- 
visions of  the  law  to  secure  fair  dealing  being  duly  regarded.     Ibid.  458. 

4.  As  to  commercial  paper.  There  is  a  distinction  between  a  pledge  of 
ordinary  chattels  and  a  pledge  of  commercial  paper.  A  pledge  of  the 
latter  as  collateral  security  for  the  payment  of  a  debt,  does  not,  in  the 
absence  of  a  special  power  for  that  purpose,  authorize  the  pledgee  to  sell 
the  securities  so  pledged,  upon  default  of  payment,  either  at  public  or 
private  sale.  He  is  bound  to  hold  and  collect  the  same  as  they  become 
due,  and  apply  the  net  proceeds  to  the  payment  of  the  debt  so  secured. 
Ibid.  458. 

Commercial  paper  as  collateral. 

5.  Right  of  pledgee  to  compromise.  The  person  holding  commercial 
paper  as  collateral  security  for  a  debt  due  him,  has  no  right,  unless  per- 
haps in  a  very  extreme  case,  to  compromise  with  the  parties  to  the  secu- 
rity for  a  less  sum  than  is  due  on  the  security,  and  if  he  does  he  will  be 
compelled  to  account  to  the  pledgor  for  the  full  value.     Ibid.  458. 

6.  Right  to  dispose  of  paper  to  maker  under  power  of  sale.  The  transfer 
of  promissory  notes  indorsed  as  collateral  security  to  secure  the  payment 
of  a  debt  of  the  pledgor,  with  express  written  authority  to  the  pledgee  to 
sell  the  same,  or  any  part  thereof,  at  public  or  private  sale,  does  not 
authorize  the  pledgee  to  surrender  the  collaterals  to  the  maker  thereof 
after  their  maturity  without  any  effort  to  collect  the  same,  for  a  sum  less 
than  is  due  thereon,  but  for  enough  to  pay  the  principal  debt.  Such  a 
transaction  is  not  a  sale  as  contemplated  by  the  parties  to  the  pledge,  but 


682  INDEX. 

PLEDGE.     Commercial  paper  as  collateral.     Continued. 

is  a  compromise,  and  renders  the  pledgee  liable,  in  an  action  on  the  case, 
to  the  pledgor  for  the  injury  the  latter  thereby  sustains,  and  if  the  pledgee 
at  the  same  time  sells  other  collaterals  to  the  same  debtor,  the  whole 
transaction  being  a  tort,  the  pledgee  may  recover  for  the  whole.  Union 
Trust  Co.  v.  Rigdon,  458. 

7.  Pledgee  surrendering  notes  pledged  may  show  maker  had  a  good  defence. 
In  a  suit  by  the  pledgor  of  notes  against  the  pledgee  to  recover  damages 
for  surrendering  the  notes  to  the  maker  thereof  for  less  than  half  their 
face,  the  defendant  may  show  that  the  notes  so  surrendered  were  mere 
accommodation  paper  and  given  for  no  value,  or  that  there  was  a  legal 
defence  to  the  notes  or  either  of  them.  But  the  law  will  presume,  in  the 
absence  of  proof,  that  such  notes  were  given  upon  a  good  and  valuable 
consideration,  and  the  amount  due  on  them,  less  the  debt  they  were  given 
to  secure,  is  prima  facie  the  measure  of  damages.     Ibid.  458. 

8.  As  to  other  defences  allowed  the  pledgee.  In  such  an  action  it  is  not 
competent  for  the  defendant  to  show  that  the  pledgor  was,  at  the  time  of  the 
pledge  and  afterwards,  indebted  to  the  maker  of  the  notes  pledged,  in  a 
sum  greatly  in  excess  of  what  was  due  on  such  notes  at  the  time  of  their 
surrender,  the  defendant  having  no  such  interest  in  the  debt  due  from  the 
pledgor  to  the  maker  of  the  notes  as  to  authorize  him  to  set  them  off  in  a  suit 
against  him  for  tort  in  wrongfully  disposing  of  the  pledge.     Ibid.  458. 

9.  So,  in  such  action,  the  defendant  can  not  be  allowed  to  prove  in 
defence,  that  the  maker  of  the  pledged  notes  was  in  the  habit  of  giving  his 
paper  to  the  pledgor  as  an  accommodation  without  an  offer  to  prove  that 
the  notes  so  surrendered,  or  some  of  them,  were  given  as  accommodation 
paper.     Ibid.  458. 

10.  Remedy — election  to  proceed  against  one  of  two  persons.  Where  a 
pledgee  of  commercial  paper,  in  violation  of  his  trust,  surrendered  the 
same  to  the  maker  for  a  sum  greatly  less  than  was  due  thereon,  it  was 
held  that  even  if  such  surrender  would  not  deprive  the  pledgor  of  his 
remedy  against  the  maker  a6  to  the  balance  of  the  notes  not  paid  by  him, 
the  pledgor,  having  two  remedies,  had  a  right  to  elect  which  to  pursue. 
Ibid.  458. 

Pledge  of  property  of  another. 

11.  As  to  negotiable  paper  indorsed  in  blank.  Where  the  payee  of  two  prom- 
issory notes  of  §55000  each  indorsed  the  same  in  blank,  and  placed  them  in 
the  hands  of  a  banker  as  his  agent,  to  collect  the  interest  due  thereon,  and 
to  sell  the  same  for  his  benefit,  and  such  agent  pledged  the  same  to  secure  a 
debt  owing  by  him  to  another  bank  and  for  future  advances,  there  being 
nothing  to  put  the  latter  bank  on  inquiry  or  excite  suspicion,  it  was  held, 
that  the  pledgee  having  acquired  the  same  in  good  faith,  in  the  usual 
course  of  business,  from  one  apparently  the  owner  and  clothed  with  the 
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indicia  of  ownership,  could  not  be  divested  of  his  right  to  the  notes  by 
the  real  owner  thereof.     Morris,  Admx.  v.  Preston,  Admx.  215. 

12.  Where  a  party  invests  an  agent  with  all  the  evidence  of  absolute 
title  to  negotiable  paper,  and  thereby  empowers  him  to  wrong  either  the 
principal  or  others,  and  he  disposes  of  the  same  as  his  own  to  an  innocent 
party  and  fails  to  account  therefor,  the  party  so  trusting  must  bear  the 
loss.     Ibid.  215. 

PRACTICE. 

Advancing  cause  on  the  docket. 

1.  Waiver  of  objection.  A  defendant,  by  appearing  and  waiving  a  jury 
and  going  to  trial  before  the  court,  waives  his  right  to  object  to  advancing 
the  cause  on  the  docket  under  the  "  five-day K  rule.  Courtney  et  al.  v. 
Hoc/an,  101. 

Defective  petition  for  mandamus. 

2.  How  and  ivhen  availed  of.  The  petition  under  the  statute  takes  the 
place  of  the  alternative  writ  of  mandamus,  and  defects  in  it  are  to  be 
taken  advantage  of  as  they  were  when  they  were  found  in  the  alternative 
writ,  and  this   is  at  any  time  before  granting  of  the  peremptory  writ. 

The  People  ex  rel.  Hillard  et  al.  v.  Davis  et  al.  133. 
Time  to  object. 

3.  Ground  of  error  in  Appellate  Court.  If  a  defendant  fails  to  assign 
for  error  in  the  Appellate  Court  that  the  judgment  below  was  for  more 
than  the  plaintiff  claimed  in  his  affidavit  of  claim,  he  will  not  be  allowed 
to  present  that  question  in  this  court.     Thayer  v.  Peck,  357. 

Specific  objection  required. 

4.  As  to  trying  case  out  of  its  order.  Where  a  cause  is  set  for  trial  out  of 
its  order  on  the  docket,  and  the  record  only  shows  that  the  defendant  ob- 
jected to  the  same,  this  court  can  not  say  but  that  the  action  of  the  court 
was  proper  under  section  16  of  the  Practice  act.  Anthony  et  al.  v.  Inter- 
national  Bank,  225. 

5.  Whether  sufficient.  It  is  sufficient  that  an  objection  taken  in  the 
circuit  court  embraces  the  question  presented  in  this  court,  when  it  does 
not  affirmatively  appear  that  it  was  not  considered  in  the  court  below  or 
discussed.     Pratt,  Admx.  v.  Trustees  Baptist  Society  of  Elgin,  475. 

Striking  pleas  from  the  files. 

6.  Where  plea  in  abatement,  traversing  grounds  for  an  attachment,  is  improp- 
erly filed  after  a  release  of  the  property.     See  ABATEMENT,  1. 

Reinstating  plea  stricken  from  the  files. 

7.  Discretionary.  Ordinarily,  where  a  pleading  of  any  kind  has  been 
once  properly  stricken  from  the  files,  it  is  a  matter  of  discretion  whether 
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the  court  will  on  application  reinstate  it,  and  nothing  but  a  manifest 
abuse  of  that  discretion  is  reviewable  in  an  appellate  court.  Hill  v.  Hard- 
ing el  al.  77. 

PRACTICE  IN  THE  SUPREME  COURT. 
Who  may  assign  errors. 

1.  Judgment  creditors  of  a  mortgagor,  whose  mortgage  embraces  both 
real  and  personal  property,  who  have  no  lien  on  the  personal  property, 
can  not  be  heard  to  complain  that  a  decree  of  foreclosure  of  the  mortgage 
directs  a  sale  of  both  classes  of  property  together.  Wood  et  al.  v.  Whelen, 
153. 

New  points  in  reply  brief. 

2.  Whether  to  be  considered.  Ordinarily,  except  for  good  cause  shown, 
this  court  is  not  disposed  to  consider  a  point  raised  and  discussed  by  the 
appellant's  counsel  for  the  first  time  in  his  reply  brief;  but  where  an 
estate  of  a  deceased  person  is  sought  thereby  to  be  protected,  the  court  is 
disposed  to  hold  a  less  inflexible  rule,  and  to  consider  the  point,  if  it 
goes  to  the  merits,  after  allowing  the  opposite  party  to  be  heard  upon  it. 
Pratt,  Admx.  v.  Trustees  Baptist  Society  of  Elgin,  475. 

Specific  objection  in  court  below. 

3.  Whether  sufficient.  It  is  sufficient  that  an  objection  taken  in  the 
circuit  court  embraces  the  question  presented  in  this  court,  when  it  doea 
not  affirmatively  appear  that  it  was  not  considered  in  the  court  below  or 
discussed.     Ibid.  475. 

A8  TO  QUESTION  NOT  PRESENTED  IN  APPELLATE  COURT. 

4.  If  a  defendant  fails  to  assign  for  error  in  the  Appellate  Court  that 
the  judgment  below  was  for  more  than  the  plaintiff  claimed  in  his  affida- 
vit of  claim,  he  will  not  be  allowed  to  present  that  question  in  this  court, 
Thayer  v.  Peck,  357. 

Cross-errors. 

5.  Where  the  appellee  fails  to  file  cross-errors  in  the  Appellate  Court, 
as  to  the  ruling  of  the  court  below,  he  will  not  be  allowed  to  do  so  in 
this  court  on  an  appeal  from  the  Appellate  Court'.  Diversey,  Admx.  v. 
Johnson,  Admx.  547. 

Reversal  in  part  or  in  toto. 

6.  As  to  judgment  for  delinquent  taxes — when  erroneous  only  as  to  part — 
whether  reversed  as  to  the  whole.  Upon  an  appeal  from  a  judgment  against 
lands  for  delinquent  taxes,  it  appeared  the  tax  had  been  levied  for  school 
purposes — $3000  for  educational  purposes,  and  $2000  in  addition  for 
building  purposes.  Of  the  $3000,  the  sum  of  $872  was  illegally  levied, 
and  the  entire  levy  for  the  $2000  was  void,  so  that  the  judgment  as  to 
the  pro  rata  part  of  the  amount  thus  illegally  assessed  was  erroneous, 
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leaving  only  $2128  of  the  entire  levy  free  from  objection.  In  view  of  the 
small  amount  of  tax  to  be  collected,  and  the  difficulty  of  making  a  proper 
distribution  of  it  as  against  the  lands  liable  to  its  payment,  by  judg- 
ment in  this  court,  the  judgment  of  the  court  below  was  reversed  in  toto, 
and  the  caiise  remanded.  Thatcher  v.  The  People  ex  rel.  McCrea,  240. 
Error  will  not  always  reverse. 

7.  A  decree  will  not  be  reversed  for  an  error  in  the  court  below  which 
has  worked  no  injury  to  the  party  complaining.  Willemin  v.  Dunn  etal. 
511. 

Former  adjudication. 

8.  How  far  conclusive  on  the  question  considered.  See  FORMER  ADJU- 
DICATION, 1. 

PRESUMPTIONS. 
Of  law  AND  FACT. 

1.  In  favor  of  the  validity  of  an  act  of  the  legislature,  as  having  been 
duly  passed.     See  STATUTES,  3. 

2.  As  to  mental  capacity  of  grantor  in  a  deed,  or  improper  influences  in 
respect  thereto,  from  presence  of  his  confidential  advisers.  See  CON- 
TRACTS, 3. 

3.  As  to  correctness  of  verdict,  and  of  the  rulings  of  the  court,  in  the 
absence  of  a  bill  of  exceptions.  See  EXCEPTIONS  AND  BILLS  OF  EX- 
CEPTIONS, 1,  2,  7. 

4.  That  a  bill  of  exceptions  speaks  the  facts  as  they  really  existed.  See 
same  title,  5. 

PROCESS. 

Mistake  in  date  of  process. 

1.  Not  fatal  in  a  collateral  proceeding.  Where  a  writ  of  scire  facias  was 
dated  May  21,  1848,  the  sheriff's  return  thereon  was  of  the  date  of  April 
21,  1848,  and  judgment  was  rendered  on  May  4,  of  the  same  year,  which 
contained  a  recital  as  to  the  process,  showing  it  then  to  have  been  before 
the  court:  Held,  that  this  was  sufficient  to  show  a  mistake  or  clerical 
error  in  the  date  of  the  process,  and  that  it  was  in  fact  issued  more  than 
ten  days  before  the  term  at  which  the  judgment  was  rendered,  and  the 
judgment  could  not  be  attacked  collaterally  on  account  of  the  error  in 
the  date.      Chicago  Dock  and  Canal  Co.  v.  Kinzie,  415. 

Return  upon  process. 

2.  Whether  sufficient.  The  return  upon  a  writ  of  scire  facias  to  fore- 
close a  mortgage  was  as  follows :   "  The  within  A  B  an  C  D  hath  not  any- 
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thing  in  my  bailiwick  or  plac,  or  by  which  I  can  give  notice  as  I  am 
within  commanded,  nor  is  the  said  A  B  an  C  D  found  in  the  same:"  Held, 
that  the  words  "  bailiwick  or  plac  "  mean  and  should  be  read  "  county,"  and 
that  the  word  "an"  should  be  construed  in  its  popular  sense  and  dis- 
junctively, as  showing  that  neither  of  the  defendants  could  be  found,  and 
that  such  a  return  upon  two  several  writs  properly  issued  gave  the  court 
jurisdiction.  Chicago  Dock  and  Canal  Co.  v.  Kinzie,  415. 
Finding  in  judgment. 

3.  Effect  of  a  finding  as  to  process  and  service.  Where  a  judgment  of 
foreclosure  on  scire  facias  recites  that  two  separate  writs  of  scire  facias 
issued  in  the  cause  have  been  returned  nihil,  and  one  of  the  writs  found 
in  the  papers  bears  date  subsequent  to  the  date  of  the  judgment,  it  will 
be  presumed,  in  the  absence  of  proof  to  the  contrary,  that  there  must 
have  been  another  writ  issued  and  returned  nihil,  which  has  been  lost 
from  the  files  or  destroyed.  This  presumption  is  not  overcome  by  the 
mere  presence  in  the  record  of  a  defective  writ  or  return.     Ibid.  415. 

PROMISSORY  NOTE. 
Given  for  subscription. 

Of  the  defence  thereto.     See  SUBSCRIPTION,  2. 

PUBLICATION  OF  NOTICE. 
Sunday — dies  non  juridicus. 

1.  Where  the  charter  of  a  city  in  relation  to  the  condemnation  of  bind 
for  a  street  requires  that  notice  of  the  filing  of  the  assessment  roll  in  the 
city  clerk's  office  shall  be  given  by  six  days'  publication  in  a  newspaper, 
and  that  a  confirmation  of  such  assessment  will  be  applied  for  at  the 
next,  regular  meeting  of  the  common  council  after  the  expiration  of  such 
publication,  and  that  all  objections  shall  be  filed  in  writing  in  the  office 
of  the  city  clerk  at  least  one  day  prior  to  the  meeting  of  the  city  council, 
if  the  sixth  day  after  the  publication  falls  on  a  Sunday,  which  is  the  day 
before  the  meeting  of  the  council,  at  which  meeting  a  confirmation  is 
made,  the  condemnation  proceedings  will  be  invalid,  and  the  owner's  title 
to  the  land  sought  to  be  condemned  will  not  be  divested,  as  the  Sunday 
preceding  the  confirmation  is  dies  non  juridicus.  City  of  Chicago  v.  Vulcan 
Iron  Works,  227. 

PURCHASERS. 

Purchaser  at  judicial  sale. 

1.  Of  his  rights  as  to  prior  incumbrance.  The  purchaser  of  lots  at  a 
judicial  sale  under  a  decree  against  the  owner,  where  there  is  a  valid 
deed  of  trust  of  record  from  the  owner  prior  to  the  time  the  decree  became 
a  lien,  takes  the  same  subject  to  the  incumbrance,  unless  the  party  for 
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whose  benefit  the  deed  of  trust  was  given  has  done  something  to  make  it 
inequitable  to  enforce  his  lien  against  them.     Meacham  v.  Steele  et  al.  135. 

Purchaser,  from  a  mortgagor. 

2.  As  to  part  of  mortgaged  premises — as  to  the  order  in  which  property 
is  liable  for  mortgage  debt.  See  MORTGAGES  AND  DEEDS  OF  TRUST, 
6,  7,  8. 

Of  notice  to  subsequent  purchasers. 

3.  What  will  be  regarded  as  notice — and  of  its  effect  upon  the  rights  of 
the  parties — and  herein,  of  notice  after  conveyance  but  before  purchase  money 
paid.     See  NOTICE,  1  to  9. 

Validating  past  contracts. 

4.  By  legislation — effect  upon  rights  of  purchaser.  See  CONSTITU- 
TIONAL LAW,  4  to  7. 

Right  of  redemption. 

5.  From  prior  mortgage — as  to  part  of  the  mortgaged  premises.  See  RE- 
DEMPTION, 3. 

RAILROADS. 

Delivery  of  grain  to  particular  warehouse. 

1.  Of  the  duty  of  railroads  in  that  regard.  A  railroad  corporation  will 
only  be  compelled  to  deliver  grain  in  the  particular  warehouse  or  eleva- 
tor to  which  it  is  consigned  when  such  warehouse  or  elevator  is  upon  the 
line  of  its  road.  But  the  line  of  the  road  is  not  necessarily  confined  to 
tracks,  side  tracks,  and  switches  by  it  owned  or  leased.  Hoyt  et  al.  v. 
Chicago,  Burlington  and  Quincy  Railroad  Co.  601. 

2.  If  a  railroad  corporation  has  already  purchased,  or  secured  by  contract 
or  otherwise,  the  legal  right  to  use  the  track  of  another  road  necessary  to 
reach  a  particular  warehouse  or  elevator,  then  such  warehouse  or  elevator 
may  be  considered  as  being  upon  its  line.  But  when  it  has  to  run  over  the 
track  of  another  company,  for  the  use  of  which  it  has  no  license  or  con- 
tract, to  reach  such  warehouse  or  elevator,  it  can  not  be  compelled  to  run 
over  such  track  in  order  to  deliver  grain.     Ibid.  601. 

3.  Of  the  constitutional  provision  in  relation  to  the  delivery  of  grain.  The 
mandate  of  the  constitution  in  respect  to  the  delivery  of  grain  shipped  in 
bulk,  at  the  warehouse  or  elevator  to  which  it  is  consigned,  must  be 
understood  to  be  confined  to  a  delivery  by  the  common  carrier  at  the 
warehouse  or  elevator  where  consigned  when  such  delivery  can  be  made 
by  availing  itself  of  tracks  it  has  the  legal  right  to  employ  or  use.  Ibid. 
601. 
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Connecting  with  tracks  of  another  road. 

4.  Of  the  right  to  remove  track  connecting  with  that  of  another  company 
leading  to  warehouse.  Where  a  railroad  company  built  a  side  track  from 
its  road  connecting  with  a  side  track  of  another  company  leading  to  a 
public  warehouse,  whereby  it  could  reach  such  warehouse  over  a  part  of 
the  track  of  such  other  company,  and  the  circuit  court  enjoined  it  from 
removing  such  connecting  track,  it  was  held,  that  in  view  of  the  statutory 
provisions  that  every  railroad  corporation  shall  permit  connections  to  be 
made,  there  was  no  error  in  enjoining  the  removal  of  the  track  at  the  suit 
of  the  owners  of  the  warehouse.  Hoyt  et  al.  v.  Chicago,  Burlington  and 
Quincy  Railroad  Co.  601. 

RECORDING  ACT. 
Recording  subsequent  conveyance. 

1.  Effect  thereof  as  constructive  notice  to  prior  incumbrancer.    A  mortgagee 

whose  mortgage  or  deed  of  trust  is  duly  recorded  before  a  purchase  from 

the  mortgagor,  or  of  his   interest  on  judicial   sale,  will  not  be  charged 

with  notice  of  the  purchaser's  deed  when  put  on  record;  therefore,  if  such 

purchaser  seeks  to  enforce  any  right  or  equity  upon  the  hypothesis  that 

the  mortgagee  had  notice  of  his  purchase,  he  must  allege  and  prove  that 

the  mortgagee  had  actual  or  implied  notice  of  his  purchase.     Meacham  v. 

Steele  et  al.  135. 
t 
Deed  containing  wrong  description. 

2.  -Effect  of  recording  the  same,  as  notice  to  subsequent  purchasers.  See 
NOTICE,  5,  6. 

REDEMPTION. 

Whether  a  redemption. 

1.  Effect  of  acquiring  certificate  of  sale.  Where  real  estate  is  sold  on 
execution,  the  taking  of  an  assignment  of  the  certificate  of  sale,  although 
to  a  party  entitled  to  redeem,  is  not  a  redemption  of  the  property,  under 
the  statute.     Moore  v.  Hopkins,  505. 

Redemption  by  judgment  creditor. 

2.  Where  a  person  entitled  to  redeem  land  from  a  sale  under  execution 
issued  upon  a  judgment  which  was  a  prior  lien  to  his  title,  procured  an 
assignment  of  the  certificate  of  sale,  instead  of  redeeming  within  twelve 
months,  it  was  held,  that  a  junior  judgment  creditor  of  a  former  owner 
could,  under  the  statute,  redeem  from  the  prior  sale  after  the  expiration 
of  twelve  and  within  fifteen  months,  although  his  judgment  was  no  lien 
on  the  land.     Ibid.  505. 
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Rights  of  subsequent  purchaser. 

3.  To  redeem  part  of  premises  embraced  in  prior  mortgage.  Where  one 
purchases  a  part  of  mortgaged  premises  from  the  mortgagor,  he  can  not 
redeem  that  part  purchased  by  him  by  paying  a  just  proportion  of  the  mort- 
gage debt.  The  mortgagee  is  entitled  to  retain  his  lien  upon  every  part 
of  the  mortgaged  estate  until  the  whole  of  his  debt  is  paid.  Maacham  v. 
Steele  et  al.  135. 

Decree  op  foreclosure. 

4.  Construction — as  to  whether  decree  bars  the  statutory  right  of  redemption. 
See  DECREE,  1. 

Bill  to  redeem  from  trust  deed. 

5.  On  tender  of  amount  due.     See  CHANCERY,  11. 

REMEDIES. 

Election  as  to  one  of  two  persons. 

1.  Where  a  pledgee  of  commercial  paper,  in  violation  of  his  trust,  sur- 
rendered the  same  to  the  maker  for  a  sum  greatly  less  than  was  due  thereon, 
it  was  held  that  even  if  such  surrender  would  not  deprive  the  pledgor 
of  his  remedy  against  the  maker  as  to  the  balance  of  the  notes  not  paid 
by  him,  the  pledgor,  having  two  remedies,  had  a  right  to  elect  which  to 
pursue.      Union  Trust  Co.  v.  Rigdon,  458. 

To  prevent  diversion  of  surface  water. 

2.  An  injunction  will  lie.     Sicks  v.  Silliman  et  al.  255. 
Rescission  of  contract. 

3.  For  fraud  of  purchaser — remedy  by  the  vendor.  See  CONTRACTS, 
10,  11. 

REPLEVIN. 

When  the  proper  remedy. 

On  rescission  of  sale  for  fraud  of  purchaser.     See  CONTRACTS,  10,  11. 

RES  ADJUDICATA. 

As  to  former  decision  of  Supreme  Court.     See  FORMER  ADJUDICA- 
TION, 1. 

RESCISSION  OF  CONTRACTS. 
By  the  parties. 

On  rescission  of  sale  for  fraud  of  purchaser — remedy  of  the  vendor     See 


RESULTING  TRUSTS.    See  TRUSTS,  3,  4. 
44—93  III. 
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REVOCATION. 


AS  TO  SUBSCRIPTION. 

Of  the  right  to  revoke  the  same — and  of  revocation  by  death  of  party 
making  subscription.     See  SUBSCRIPTION,  3,  4. 

RIGHT  OF  WAY.     See  EMINENT  DOMAIN. 

SALES. 
Whether  a  sale  or  a  gift. 

1.  If  the  grantor  of  real  estate  takes  from  the  grantee  a  note  for  a 
sum  of  money  supposed  to  be  equivalent  to  the  rental  value  of  the  same 
during  the  grantor's  life,  though  a  very  inadequate  consideration,  it  will 
amount  in  law  to  a  sale,  although  containing  a  large  element  of  mere  gift. 

Willemin  v.  Dunn  ei  al.  511. 
Judicial  sales. 

2.  Sale  on  foreclosure  of  mortgage — as  to  real  and  personal  property — 
whether  it  may  be  sold  together.  See  MORTGAGES  AND  DEEDS  OF 
TRUST,  18.  . 

3.  Sale  of  part  of  a  line  of  railroad  under  foreclosure  of  mortgage.  See 
same  title,  17. 

SCHOOLS  AND  SCHOOL  PROPERTY. 

School  houses.  • 

1.  Of  their  temporary  use  for  religious  worship  not  forbidden  by  the  con- 
stitution. The  provisions  of  the  statute  that  school  directors  may  grant 
the  temporary  use  of  school  houses,  when  not  occupied  by  schools,  for  reli- 
gious meetings  and  Sunday  schools,  for  evening  schools,  for  literary 
societies  and  such  other  meetings  as  they  may  deem  proper,  is  not  repug- 
nant to  any  constitutional  provision,  and  the  use  of  a  school  house  for 
temporary  religious  meetings,  which  do  not  interfere  with  the  schools, 
will  not  be  enjoined  as  illegal.     Nichols  v.  School  Directors,  61. 

2.  An  incidental  use  of  a  school  house  for  the  holding  of  religious 
meetings  not  interfering  with  school  purposes,  is  not,  in  any  reasonable 
sense,  inconsistent  with  its  faithful  application  to  the  object  of  a  gift  or 
donation  for  school  purposes,  and  such  an  use  of  the  same  is  not  an 
appropriation  or  payment  from  any  public  fund  in  aid  of  any  church, 
etc.     Ibid.  61. 

3.  Religion  and  religious  worship  are  not  so  placed  under  the  ban  of 
the  constitution  that  they  may  not  be  allowed  to  become  the  recipient  of 
any  incidental  benefit  whatever  from  the  public  bodies  or  authorities  of 
the  State.     Ibid.  61. 


INDEX.  691 

SCHOOL  TAXES.     See  TAXATION,  3,  4. 

SETTLEMENT. 

How  far  conclusive.     See  CHANCERY,  12. 

SHERIFF'S  DEED. 

MlSRECITAL  OF  DATE  OF  JUDGMENT. 

1.  A  mistake  in  reciting,  in  a  sheriff's  deed  for  land  sold  on  execution, 
the  date  of  the  judgment  upon  which  the  execution  issued,  will  not  affect 
the  validity  of  the  title.      Chicago  Dock  and  Canal  Co.  v.  Kinzie,  415. 

Variance  as  to  amount  of  judgment. 

2.  A  sale  under  execution  many  years  after  the  proceedings  were  had, 
and  after  the  destruction  of  the  records  of  the  court,  was  attacked  col- 
laterally on  the  ground  of  a  variance  between  the  date  and  the  amount 
of  the  judgment,  and  the  recitals  in  the  certificate  of  purchase  and  the 
sheriff's  deed  aspto  the  same.  Two  abstracts  were  offered  in  evidence, 
both  of  which  showed  the  judgment  to  be  for  $1617.50,  one  stating  and 
also  for  costs,  but  neither  stated  the  amount  of  the  j udgm en tj  recited  in 
the  execution.  The  abstracts  of  the  certificate  of  purchase  and  sheriff's 
deed  both  stated  the  amount  of  the  judgment  to  be  $1629.91  J :  Held,  that 
in  the  absence  of  proof  of  any  other  judgment  between  the  same  parties 
under  which  the  sale  could  have  been  made,  it  was  but  fair  to  presume, 
under  the  peculiar  circumstances  of  the  case,  that  this  difference  was 
made  up  of  the  costs  of  the  suit,  and  the  variance  should  not  be  consid- 
ered material.     Ibid.  415. 

SPECIFIC  PERFORMANCE.     See  CHANCERY,  13,  14,  15. 
STATUTES. 

OF  THE  PASSAGE  OF  LAWS. 

1.  Whether  the  title  expresses  the  subject  The  act  entitled  "An  act  to 
incorporate  the  International  Mutual  Trust  Company,"  adopted  in  1867, 
is  not  in  violation  of  the  provision  in  the  constitution  of  1848,  that  "no 
private  or  local  law  which  may  be  passed  by  the  General  Assembly  shall 
embrace  more  than  one  subject,  and  that  shall  be  expressed  in  the  title." 
Such  act  does  not  embrace  more  than  one  subject,  and  that  is  embraced 
in  its  title, — that  is,  the  subject  of  a  creation  and  administration  of  a 
trust  fund,  and  the  powers  given  are  incidental  and  auxiliary  thereto. 
The  People  ex  rel.  Badger  v.  Loewenthal  et  al.  191. 

2.  In  ivhich  House  amendments  to  a  pending  bill  appear  to  have  been  made. 
A  bill  originating  in  the  Senate  was  read  twice  in  that  body,  and  then 
amended  by  the  Senate  and  ordered  to  be  engrossed  for  a  third  reading. 
Some  days  afterward  the  bill  came  up  in  the  Senate  and  was  regularly 
passed,  and   sent  to  the    House,  asking  its  concurrence  in  the  passage 
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of  the  bill.  There  was  no  report  of  the  committee,  or  other  entry  in  the 
Senate  journal,  more  than  such  order  for  engrossment,  tending  to  show 
that  the  bill  was  in  fact  engrossed  before  its  passage.  In  the  House, 
the  amended  bill  as  passed  by  the  Senate  was  read  a  first  and  second  time 
and  referred  to  a  committee,  and  afterwards  a  member  of  that  committee 
"reported  the  same  back  with  amendments,  and  recommended  its  passage 
as  amended,"  and  it  was  passed;  and  the  House  then  "ordered  that  the 
clerk  inform  the  Senate  thereof,"  and  the  clerk  of  the  House  reported  to 
the  Senate  that  he  was  directed  to  inform  the  Senate  that  the  House  had 
concurred  with  them  in  the  passage  of  the  bill  "amended  as  per  amend- 
ments attached  thereto."  On  the  objection  that  there  were  amendments 
made  to  the  bill  by  the  House  which  were  not  duly  concurred  in  by  the 
Senate,  it  was  held,  it  did  not  sufficiently  appear  that  the  bill  was  amended 
in  the  House  at  all.     The  People  ex  rel.  Badger  v.  Lcewenthal  et  al.  191. 

3.  Presumption — burden  of  proof.  Where  an  act  of  the  legislature 
appears  signed  by  the  speakers  of  both  houses,  and  approved  by  the  Gov- 
ernor, and  it  is  duly  published  as  a  law  of  the  State,  the  presumptions 
should  all  be  in  its  favor  as  a  law  duly  passed.  The  burden  is  upon  the 
party  assailing  the  validity  of  the  act  in  this  respect,  to  show  its  inva- 
lidity, and  make  out  a  clear  case.     Ibid.  191. 

Whether  prospective  only. 

4.  Or  to  be  given  a  retroactive  effect.  A  statute  must  have  a  prospective 
operation  only,  unless  its  terms  clearly  show  a  legislative  intention  that 
it  shall  operate  retrospectively.  United  States  Mortgage  Co.  v.  Gross  et  al. 
483. 

Statutes  construed. 

5.  Corporations — -foreign  and  domestic — power  to  take  mortgages  on  real 
estate,  and  to  loan  money  on  mortgage  security,  under  general  incorporation  law 
of  1S72,  and  of  the  effect  of  the  act  of  April  9,  1875,  validating  previous  loans 
made  by  foreign  corporations.  United  States  Mortgage  Co.  v.  Gross  et  al.  483. 
See  CORPORATIONS,  1,  2,  3. 

6.  Forfeiture  of  lands  for  non-payment  of  taxes — interest  upon  back  tax. 
The  129th  sec.  of  the  Revenue  act  of  1872  construed  in  The  People  ex  rel. 
McCrea  v.  Gale,  127.     See  TAXATION,  9. 

7.  Mines  and  miners — tvhose  duty  to  report  accidents.  Under  sec.  9.  ch. 
63,  Rev.  Stat.  1874,  as  amended  by  act  of  May  11,  1877.  Sholl  v.  The 
People,  129.     See  MINES  AND  MINERS,  1. 

8.  New  trials — how  many  may  be  granted.  The  Practice  act  construed 
in  Illinois  Central  Railroad  Co.  v.  Patterson,  290.     See  NEW  TRIALS,  1. 


INDEX.  69< 


STATUTES.     Statutes  construed.      Continued. 

9.  As  to  alleged  conflict  between  the  90th  section  of  the  Practice  act,  and  the 
8th  section  of  the  Appellate  Court  act,  in  respect  to  appeals  to  the  Supreme 
Court.     See  APPEALS  AND  WRITS  OF  ERROR,  19. 

10.  Partition — conflicting  titles — jurisdiction  to  determine  such  titles  in  suit 
for  partition,  under  section  30,  cli.  106,  Rev.  Stat.  1874.      Gage  v.  Lightburn 

et  al.  248.     See  PARTITION,  1. 

SUBSCRIPTION. 

Of  the  consideration. 

1.  And  herein,  of  the  right  of  revocation.  Where  notes  are  given  by- 
way of  voluntary  subscription  to  raise  a  fund,  or  to  promote  an  object,  they 
are  open  to  a  defence  of  a  want  of  consideration,  unless  money  has  been 
expended,  or  liabilities  incurrred  on  the  faith  of  the  promise,  which  by 
a  legal  necessity  must  cause  loss  or  injury  to  the  person  expending 
money,  or  incurring  liability,  if  the  notes  are  not  paid.  Pratt,  Admz.  v. 
Trustees  Baptist  Society  of  Elgin,  475. 

2.  In  the  absence  of  any  one  claiming  rights  as  a  bona  fide  assignee  be- 
fore maturity,  promissory  notes  given  for  money  with  which  to  purchase 
a  church  bell,  are  not  in  any  material  respect  different  from  an  ordinary 
subscription,  whereby  the  subscriber  agrees,  under  his  hand,  to  pay  so 
much  in  aid  of  a  church,  school,  etc.,  where  there  is  no  corresponding 
undertaking  by  the  payee.     Ibid.  475. 

3.  The  promise  in  such  case  stands  as  a  mere  offer,  and  may  as  a 
necessary  consequence,  be  revoked  at  any  time  it  is  acted  upon.  It  is  the 
expending  of  money,  etc.,  or  incurring  of  legal  liability  on  the  faith  of 
the  promise,  which  gives  the  right  of  action,  and  without  this  there  is  no 
rigkt  of  action.     Ibid.  475. 

Revocation  by  promisor's  death. 

4.  A.  note  given  by  a  person  to  the  trustees  of  a  church,  to  enable  them 
to  procure  a  bell,  is  a  mere  offer  until  acted  upon,  as  till  then  there  is  no 
mutuality,  and  being  only  an  offer,  and  susceptible  of  revocation  at  any 
time  before  being  acted  upon,  it  follows  that  the  death  of  the  promisor 
before  the  offer  is  acted  upon  is  a  revocation  of  the  offer,  and  the  note 
can  not  be  collected  though  a  bell  is  purchased  after  his  death.     Ibid.  475. 

SUNDAY. 

Dies  non  juridicus.     See  PUBLICATION  OF  NOTICE,  1. 

SURETY. 

Contribution. 

1.  As  between  co-sureties.  Where  a  surety  on  all  of  several  official 
bonds  is  compelled  to  pay  damages  on  any  one  of  them,  he  will  have  the 
rioht  to  call  on  his  associates  on  that  bond  for  contribution,  and  when 
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his  associates  are  different  in  the  other  bonds,  this  right  would  be  de- 
feated by  a  recovery  in  one  suit  upon  more  than  one  bond.  Cassady  v. 
Board  of  Trustees,  etc.  394. 

SURFACE  WATERS. 

Rights  of  servient  and  dominant  heritages. 

1.  While  it  is  proper  for  the  owner  of  land  to  use  and  cultivate  it 
according  to  the  ordinary  modes  of  good  husbandry,  although  by  doing  so 
it  may  interfere  with  the  natural  flow  of  surface  water  in  passing  over  his 
own  land,  so  as  to  increase  or  diminish  the  amount  that  would  otherwise 
reach  the  land  of  an  adjacent  proprietor,  and  thereby  cause  him  an 
injury  for  which  the  law  gives  no  redress,  yet  such  owner  has  no  right,  by 
the  construction  of  ditches  and  embankments  or  other  artificial  structures, 
to  collect  together  the  surface  water  from  his  own  land,  or  from  those  of 
other  persons,  and  precipitate  them  in  undue  and  unnatural  quantities 
upon  the  land  of  his  neighbor,  and  if  he  attempts  to  do  so,  a  court  of 
equity  will  interpose  to  prevent  the  act.  See  also,  on  this  subject,  Toledo, 
Wabash  and  Western  Railway  Co.  v.  Morrison,  71  111.  616;  Gormley  v.  San- 
ford,  52  id.  158;  Alton  and  Upper  Alton  Horse  Railway,  etc.  Co.  v.  Deitz, 
50  id.  210;  Gillham  v.  Madison  County  Railroad  Co.  49  id.  484.  Hicks  v. 
Silliman  et  al.  255. 

TAXATION. 

Description  of  lands  as  assessed. 

1.  It  has  been  held  that  any  description  of  property  for  the  purpose 
of  taxation,  by  which  the  property  may  be  identified  by  a  competent  sur- 
veyor with  reasonable  certainty,  either  with  or  without  the  aid  of  ex- 
trinsic evidence,  will  be  sufficient.  Fowler  v.  The  People  ex  rel.  McCrea, 
116. 

2.  Certain  property  was  assessed  for  the  tax  of  a  given  year,  by  this 
description:  "Block  3  except  south  100  ft.  of  W.  635  ft.  in  Wrightwood, 
being  subdivision  of  S.  W.  \  sec.  28,  T.  40.  R.  14."  The  assessment  for 
another  year  described  the  property  assessed  as:  "Block  3.  except  100  ft. 
of  W.  635  ft.  of  out-lot  B  of  Wrightwood,  being  subdivision  of  S.  W.  \ 
sec.  28,  T.  40,  R.  14."  The  assessments  were  both  made  in  Cook  county, 
and  it  was  shown  there  was  but  one  subdivision  in  that  county  called 
Wrightwood;  that  there  was  but  one  block  3  in  Wrightwood,  and  but  one 
out-lot  B,  and  that  out-lot  B  was  not  subdivided.  A  surveyor  testified 
he  would  have  no  difficulty  in  locating  the  land  by  either  description 
given,  and  although  the  description  in  one  of  the  assessments  was  not  en- 
tirely accurate,  the  two  descriptions  would  guide  him  to  the  same  piece 
of  land:  Held,  the  descriptions  were  sufficient  to  identify  the  land  as 
one  and  the  same  tract.     Ibid.  116.- 
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Taxation  for  school  purposes. 

3.  Of  the  limitation  as  to  amount.  There  was  levied  in  a  certain  school 
district,  as  a  special  tax  for  school  purposes,  for  the  year  1878,  the  sum 
of  $3000  for  educational  purposes,  and  a  further  sum  for  building  pur- 
poses. The  equalized  valuation  of  all  the  property  in  the  district,  as 
ascertained  by  the  then  last  assessment  for  State  and  county  purposes,  was 
$106,408.  The  statute  then  in  force  limited  the  levy  for  educational  pur- 
poses to  two  per  cent  upon  such  assessed  valuation,  and  the  levy  being 
in  excess  of  the  rate  prescribed  by  this  limitation,  a  judgment  against 
lands  for  alleged  delinquent  taxes  in  respect  of  such  levy  was  adjudged 
erroneous  to  the  extent  of  the  pro  rata  part  of  such  excess.  Thatcher  v. 
The  People  ex  rel.  McCrea,  240. 

4.  For  building  purposes — of  the  election  to  authorize  it.  It  is  essential 
to  the  existence  of  the  power  to  levy  taxes  for  the  purpose  of  building  a 
school  house,  that  there  shall  have  been  a  vote  of  the  people  upon  the 
question,  had  at  an  election  appointed  for  that  purpose  as  provided  in 
sections  42  and  47,  ch.  122,  Rev.  Stat.  1874,  962.  So,  where  an  election 
was  held  purporting  to  authorize  the  issuing  of  bonds  for  the  purpose  of 
building  a  school  house,  but  the  notice  of  such  election  omitted  to  state 
or  give  any  information  that  such  question  was  to  be  voted  on,  it  was 
held,  that  a  levy  of  taxes  based  upon  such  pretended  election  was  without 
authority,  and  void,  and  therefore  a  judgment  against  lands  for  the  non- 
payment of  taxes  so  levied  was  erroneous.     Ibid.  240. 

Collecting  back  taxes  in  cities. 

5.  Under  act  of  1877 — as  to  the  mode,  etc.  Under  the  act  of  1877,  pro- 
viding for  the  collection  of  back  taxes  for  the  years  1873  and  1874,  which 
were  attempted  to  be  collected  under  a  void  law,  in  cities,  the  common 
council  was  required  by  ordinance  to  ascertain  and  cause  to  be  certiSed 
to  the  county  clerk  the  amount  that  was  required  to  be  raised  for 
municipal  purposes.  It  appeared  that  eighteen  mills  on  the  dollar  was 
levied  by  the  city  of  Chicago  for  the  year  1873,  which  was  based  on  a 
city  assessment  which  was  unauthorized.  The  council,  in  ascertaining 
the  amount  of  the  levy  for  that  year,  calculated  the  per  cent  on  the 
assessment  made  by  the  town  assessors,  an  assessment  which  was  legal 
and  proper,  which  increased  the  sum  to  be  certified  some  $82,000  and 
more:  Held,  the  amount  should  have  been  ascertained  upon  the  city 
assessment,  and  that  as  to  the  excess  of  the  levy  above  that  sum  the  tax 
was  excessive  and  unauthorized.  Mcintosh  et  al.  v.  The  People  ex  rel. 
McCrea,  540. 

6.  Although  the  city  assessment  was  illegal,  yet  as  the  levy  of  a  cer- 
tain sum  on  the  dollar  was  made  on  it  for  the  year  1873,  it  was  proper, 
under  the  act  of  1877,  to  consider  that  assessment  in  ascertaining  the 
sum  actually  sought  to  be  raised  for  that  year,  if  within  the  appropriate 
ordinance.     Ibid.  540. 
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TAXATION.     Collecting  back  taxes  in  cities.     Continued. 

7.  A  city,  in  certifying  the  amount,  of  taxes  to  be  levied  for  any  one 
year,  is  limited  to  the  amount  in  the  appropriation  ordinance,  hut  it  is  not 
required  that  the  entire  sum  be  levied  and  collected.  Mcintosh  et  al.  v. 
The  People  ex  rel.  Mc  Crea,  540. 

8.  Effect  of  void  sale.  Where  lots  have  been  sold  for  the  city  taxes  of 
a  certain  year  under  a  void  law,  so  that  no  title  passes,  and  the  city 
becomes  the  purchaser,  and  subsequently,  under  a  new  law,  the  taxes  of 
such  year  are  again  extended  and  sought  to  be  collected,  such  void  sale 
will  present  no  defence  to  the  collection  of  the  tax.     Ibid.  540. 

Forfeited  lands — interest  on  back  tax. 

9.  Construction  of  the  statute.  Where  real  property  has  been  forfeited 
to  the  State  for  taxes,  and  the  amount  of  back  tax  due  on  such  property, 
together  with  interest,  penalty,  etc.,  "with  one  year's  interest,  at  ten  per 
cent,  on  the  amount  of  tax  due,"  is  to  be  added  to  the  amouut  of  tax  due 
on  the  same  property  for  the  current  year,  as  provided  in  section  129  of 
the  Revenue  act  of  1872,  the  "  one  year's  interest  at  ten  per  cent"  should 
be  computed  only  upon  the  actual  amount  of  back  tax  due,  not  upon  the 
aggregate  amount  of  such  tax  together  with  the  penalty,  etc.,  added 
thereto.     The  People  ex  rel.  Mc  Crea  v.  Gale,  127. 

State  taxation — Federal  exemption. 

10.  The  power  of  taxation  by  a  State,  however  broad  and  comprehensive 
it  is,  is  not  so  extensive  as  to  embrace  property  regarded  as  the  means  or 
instruments  of  conducting  the  Federal  government  in  pursuance  of  the 
constitution,  nor  to  subjects  over  which  the  sovereign  power  of  the  State 
does  not  extend.  Such  property  is  exempt  from  State  taxation.  The 
People  ex  rel.  McCrea  v.  The  United  Stales  of  America,  30. 

11.  The  power  of  a  State  to  tax,  ample  as  it  is,  does  not  reach  the 
means  and  instruments  of  the  Federal  government,  nor  to  the  adminis- 
tration of  justice  in  the  Federal  courts,  nor  the  collection  of  the  public 
revenue,  nor  so  as  to  interfere  with  any  constitutional  regulation  of 
Congress.     Ibid.  30. 

12.  Property,  while  the  title  to  it  is  in  the  United  States,  no  matter 
for  what  purpose  it  is  acquired  or  held,  is  exempt  from  State  taxation. 
Ibid.  30. 

Who  may  object. 

13.  When  taxes  are  levied  upon  property  while  owned  by  the  United  States, 
and  are  sought  to  be  collected  by  judgment  and  sale  after  a  lease  of  the 
property  to  a  private  citizen,  it  is  not  a  mater  of  any  consequence  who 
files  objections  to  the  taxes,  whether  it  is  done  by  the  lessee  or  by  the 
United  States  thi*ough  its  proper  officer,  and  the  District  Attorney  of  the 
United  States  resident  in  the  district  where  the  property  is  situate  is  a 
proper  person  to  interpose  objections  on  behalf  of  the  Uuited  States. 
Ibid.  30. 
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TAX  DEED. 

AS  EVIDENCE  OF  TITLE. 

1.  Where  a  tax  deed  is  relied  upon  as  evidence  of  paramount  title,  it 
must  be  supported  b.y  a  valid  judgment  and  precept.  Gage  v.  Lightburn 
et  al.  248. 

TROVER. 

When  the  proper  remedy. 

On  rescission  of  sale  for  fraud  of  purchaser.     See  CONTRACTS,  10. 

TRUSTS. 

Constructive  trust. 

1.  Title  obtained  by  fraud.  Where  a  person  obtains  the  legal  title  to 
land  by  imposition  and  fraud,  and  under  such  circumstances  that  he 
ought  not  in  equity  to  hold  and  enjoy  the  beneficial  interest,  a  court  of 
equity,  in  order  to  administer  complete  justice  between  the  parties,  will 
raise  a  trust  by  construction  out  of  such  circumstances,  and  declare  the 
offending  party  a  trustee  of  the  legal  title,  and  order  him  to  hold  it,  or 
execute  it,  in  such  manner  as  to  protect  the  rights  of  the  defrauded  party. 
Beach  et  al.  v.  Dyer  et  al.  295. 

2.  As  to  false  representations  by  third  person.  Where  a  conveyance  is 
made  of  land  by  the  holder  of  the  legal  title  upon  false  representations 
made  to  him  by  a  third  person,  which  were  neither  authorized  nor  sanc- 
tioned by  the  grantee,  and  against  whom  no  fraud  is  shown,  he  will  not 
be  declared  a  trustee  to  hold  the  land  for  the  parties  who  have  been  de- 
frauded by  the  conveyance.     Ibid.  295. 

Resulting  trust. 

3.  When  it  arises.  There  can  only  be  a  resulting  trust  where  property 
is  acquired  and  held  in  the  name  of  one  person,  which  in  equity  belongs 
to  another.  Where  property  is  given  to  one  there  can  be  no  such  trust 
for  another.     Bragg  v.  Geddes  et  al.  39. 

4.  A  person  made  a  contract  for  the  purchase  of  a  tract  of  land,  the 
terms  in  respect  to  payments  being  agreed  upon  between  him  and  his 
vendor, — a  portion  of  the  purchase  money  to  be  paid  down  in  cash,  and 
the  balance  in  certain  deferred  payments.  The  cash  payment  was  made 
by  the  purchaser  himself.  The  papers  concerning  the  purchase  were  ad- 
justed by  the  father  of  the  purchaser, — he,  the  father,  taking  the  deed  in 
his  own  name,  giving  his  own  notes  for  the  deferred  payments,  and  exe- 
cuting a  mortgage  on  the  premises  to  secure^hose  notes.  The  father  also 
paid  the  larger  part  of  the  purchase  money  embraced  in  the  notes  ;  but 
these  payments  were  made  by  the  father  under  a  contract  with  the  son, 
by  which  the  former  promised  to  make  the  defei-red  payments  in  consid- 
eration that  the  latter  would  not  move  to  another  State;   Held,  the  pay- 
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meats  so  made  by  the  father  would  be  regarded  as  having  been  made  by 
the  son — the  real  purchaser, — and  from  the  transaction  would  spring  a 
resulting  trust  in  favor  of  the  son.      Cramer  et  al.  v.  Hoose,  503. 
Uses — trusts. 

5.  Whether  a  trust  or  an  use — and  herein,  when  use  is  executed  by  operation 
of  law.  Where  a  person  by  any  means  becomes  clothed  with  the  legal 
title  to  the  land  in  which  he  has  no  beneficial  interest,  and  with  respect 
to  which  he  has  no  duty  to  perform,  so  that  he  simply  stands  seized  of 
the  land  to  the  use  of  another  person,  the  statute  will  execute  the  use  by 
annexing  the  possession  to  the  use,  and  clothing  the  latter  with  the  legiJ 
title.     Meacham  v.  Steele  et  al.  135. 

6.  The  true  test  by  which  to  determine  whether  the  interest  of  a  ben- 
eficiary in  a  given  case  is  a  trust,  or  a  mere  use  which  the  statute  exe- 
cutes, is  to  look  to  the  instrument  creating  it  to  ascertain  what  duties  are 
imposed  on  the  trustee,  and  then  determine  whether  or  not  they  have  been 
performed,  and  if  they  have  not,  the  trust  is  still  executory,  and  the  sta- 
tute has  not  intervened.     Ibid.  135. 

7.  When  the  object  of  a  trust  becomes  defeated,  or  for  some  cause  per- 
formance becomes  impossible,  and  the  trust  is  thereby  stripped  of  its 
executory  character,  leaving  no  duties  to  be  performed  with  reference  to 
the  trust  estate,  the  trust  becomes  an  use  and  is  executed  by  the  statute. 
Ibid.  135. 

8.  When  a  conveyance  imposes  upon  the  trustee  active  duties  with 
respect  to  the  trust  estate,  such  as  to  sell  and  convert  into  money,  or  to 
lease  the  same  and  collect  the  rents,  issues  and  profits  thereof,  and  pay 
them  to  the  beneficiary,  it  creates  a  trust  which  the  statute  does  not  exe- 
cute.    Ibid.  135. 

9.  But  when  the  estate  is  conveyed  to  one  person  simply  for  the  use 
of  another,  or  with  the  intent  that  the  latter  shall  have  the  rents,  issues 
and  profits  thereof,  the  conveyance  creates  an  use  which  the  statute  exe- 
cutes.    Ibid.  135. 

Admissions  by  trustee. 

10.  Not  admissible  as  against  cestui  que  trust.     See  EVIDENCE,  10. 

UNITED  STATES. 
Property  exempt  from  State  taxation.     See  TAXATION,  10,  11,  12. 

USES— TRUSTS.     See  TRUSTS,  5  to  9. 

VENDOR'S  LIEN.     See  LIENS,  9,  10. 
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VENDUE. 

Change  of  venue. 

1.  May  be  taken  by  beneficial  plaintiff.  The  person  for  whose  use  a  suit 
is  brought,  and  whose  name  appears  as  the  beneficial  plaintiff  on  the 
record,  having  the  sole  right  to  control  the  suit,  and  having  all  the  inter- 
est in  the  recovery,  and  being  liable  for  the  costs  in  case  he  fails,  is  so 
far  the  real  party  to  the  record  as  to  permit  him  to  file  a  petition  for  a 
change  of  venue  when  ground  for  it  exists.     Jenkins  v.  Pope  el  al.  27. 

2.  As  to  the  manner  of  making  application.  An  application  for  a  change 
of  venue  should  be  made  by  petition,  verified  by  affidavit,  and  can  not  be 
made  by  merely  filing  a  motion  for  that  purpose,  and  the  filing  of  such  a 
motion  will  not  prevent  a  default  from  being  taken  for  want  of  pleas- 
Little  et  al.  v.  Allington,  253. 

3.  Vacating  order  for  non-payment  of  costs.  Where  a  party  fails  to  pay 
the  costs  of  a  change  of  venue,  as  required  in  the  order  granting  the 
change,  the  court  may  properly  vacate  or  set  aside  such  order  and  pro- 
ceed to  trial.  The  neglect  of  the  clerk  to  make  out  the  costs  within  the 
time  limited  for  their  payment  will  not  excuse  the  party  in  neglecting  to 
pay  them.  He  should  procui'e  an  order  compelling  the  clerk  to  tax  the 
costs,  if  necessary.     Ibid.  253. 

VERDICT. 
In  proceeding  for  right  of  way. 

1.  Sufficiency  of  verdict.     See  EMINENT  DOMAIN,  2. 
In  ejectment. 

2.  Sufficiency  of  verdict.     See  EJECTMENT,  2. 
Of  the  manner  of  arriving  at  a  verdict. 

3.  Of  a  verdict  as  the  result  o    chance.     See  NEW  TRIALS,  8,  9. 

VOID  AND  VOIDABLE. 

Fraudulent  conveyance. 

Voidable,  but  not  void.     See  FRAUDULENT  CONVEYANCES,  3. 

WAIVER 

Advancing  cause  on  the  docket. 

Waiver  of  objection  by  going  to  trial.     See  PRACTICE,  1. 

WILLS. 

When  legacy  payable. 

1.  And  of  interest  thereon.  Where  legacies  or  bequests  in  a  will  are  by 
their  terms  to  be  paid  when  the  testator's  estate  is  settled,  the  legatees 
can  not  demand  the  same  until  the  happening  of  the  contingency.  If  the 
executors  should  fail  to  settle  the  estate  when  by  law  they  ought  to  do  so, 
the  county  court  can  compel  them  to  make  such  settlement,  and  then  the 
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legacies  might  be  demanded,  and  the  legatees  will  not  be  entitled  to 
interest  upon  the  legacies  before  the  principal  is  properly  demandable. 
Valentine  ei  al.  v.  Rusle  et  al.  585. 

WITNESSES. 
Competency. 

1.  Parties  in  chancery — as  to  matters  occurring  before  death  of  partner. 
Under  the  old  chancery  practice  a  complainant  might  obtain  an  order  of 
course  to  examine  a  defendant,  and  a  defendant  a  co-defendant  as  a  wit- 
ness upon  an  affidavit  that  he  was  a  material  witness,  and  was  not 
interested  on  the  side  of  the  applicant  in  the  matter  as  to  which  he  was 
proposed  to  be  examined.  If,  however,  he  was  interested  on  the  side  of 
the  applicant,  his  evidence  could  not  be  admitted.  Bragg  v.  Geddes  et  al. 
39. 

2.  On  bill  against  the  trustee  of  a  legatee  under  a  will  and  the  legatee 
and  others,  to  establish  a  partnership  between  the  complainant  and  the 
testator  with  two  of  the  other  defendants,  and  for  an  account,  praying 
that  the  trustees  be  decreed  to  pay  over  to  the  several  partners  the 
respective  sums  that  might  be  found  to  be  due  to  each  on  final  accounting, 
it  was  held  that  the  defendant  copartners  were  not.  competent  witnesses, 
under  thevstatute,  in  behalf  of  the  complainant  to  testify  to  facts  occur- 
ring before  the  death  of  the  deceased  partner  and  to  declarations  and 
admissions  made  by  him.     Ibid.  89. 
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